Florida Senate - 2000 SB 808
By Senator Sebesta

20-197-00

1 A bill to be entitled

2 An act relating to expert w tness testinony;

3 anending s. 766.102, F.S.; nmandating certain

4 gualifications for certain witnesses in nedica

5 negl i gence cases; providi ng exceptions;

6 prohibiting certain contingency fees for

7 certain expert witnesses; providing for a

8 simlar health care provider with regard to

9 expert witness qualifications; anending s.

10 766. 202, F.S.; redefining the term"nedica

11 expert"; providing for application; providing

12 an effective date.

13

14 | Be It Enacted by the Legislature of the State of Florida:

15

16 Section 1. Section 766.102, Florida Statutes, is

17 | anended to read:

18 766. 102 Medical negligence; standards of recovery. --
19 (1) In any action for recovery of danages based on the
20 | death or personal injury of any person in which it is alleged
21| that such death or injury resulted fromthe negligence of a
22 | health care provider as defined in s. 768.50(2)(b), the
23 | claimant shall have the burden of proving by the greater
24 | wei ght of evidence that the alleged actions of the health care
25 | provider represented a breach of the prevailing professiona
26 | standard of care for that health care provider. The
27 | prevailing professional standard of care for a given health
28 | care provider shall be that |evel of care, skill, and
29 | treatnent which, in light of all relevant surroundi ng
30 | circunstances, is recognized as acceptable and appropriate by
31| reasonably prudent sinmilar health care providers.

1
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

da Senate - 2000 SB 808

Flori
20-197-00

(2) A person may not give expert testinobny concerning

the prevailing professional standard of care unl ess that

person is a licensed health care provider and neets the

following criteria:

(a) |If the party agai nst whom or on whose behal f the

testinony is offered is a specialist, the expert witness nust:

1. Specialize in the sane specialty as the party

agai nst whom or on whose behalf the testinony is offered; or

2. Specialize in a sinilar specialty that includes the

eval uation, diagnosis, or treatnent of the nedical condition

that is the subject of the conplaint and have prior experience

treating sinmlar patients.

(b) During the 5 years inmedi ately preceding the date

of the occurrence that is the basis for the action, the expert

Wi tness nust have devoted professional tinme to:

1. The active clinical practice of the sane health

profession as the health care provider agai nst whom or on

whose behal f the testinony is offered and, if that health care

provider is a specialist, the active clinical practice of the

sane specialty or a sinilar specialty that includes the

eval uation, diagnosis, or treatnent of the nedical condition

or procedure that is the subject of the action and nust have

prior experience treating simlar patients;

2. The instruction of students in an accredited health

prof essi onal school or accredited residency programin the

sane health profession as the health care provider agai nst

whom or on whose behalf the testinony is offered, and if that

health care provider is a specialist, an accredited health

pr of essi onal school or accredited residency or clinica

research programin the sane or simlar specialty; or
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3. Aclinical research programthat is affiliated with

an accredited nedical school or teaching hospital and that is

in the sane health profession as the health care provider

agai nst whom or on whose behalf the testinony is offered and,

if that health care provider is a specialist, a clinica

research programthat is affiliated with an accredited health

pr of essi onal school or accredited residency or clinica

research programin the same or sinmilar specialty.

The nunber of years devoted to professional tine nay be spent

exclusively in any one of the above three areas or

cunmul atively in any conbination of the three areas.
(3) Notwithstandi ng subsection (2), if the health care
provi der agai nst whom or on whose behalf the testinobny is

offered is a general practitioner, the expert witness, during

the 5 years immedi ately preceding the date of the occurrence

that is the basis for the action, nust have devoted his or her

prof essional tine to:

(a) Active clinical practice as a genera

practitioner;

(b) Instruction of students in an accredited health

prof essi onal school or accredited residency programin the

general practice of nedicine; or

(c) Aclinical research programthat is affiliated

with an accredited nedical school or teaching hospital and

that is in the general practice of nedicine.

(4) Notwithstandi ng subsection (2), a physician

i censed under chapter 458 or chapter 459 who qualifies as an

expert under the section and who by reason of active clinica

practice or instruction of students has know edge of the

appl i cabl e standard of care for nurses, nurse practitioners,
3
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1| certified registered nurse anesthetists, certified registered
2 | nurse m dw ves, physician assistants, or other nedical support
3| staff may give expert testinony in a nedical negligence action
41 with respect to the standard of care of such nedical support

5| staff.

6 (5) |In an action alleging nedical negligence, an

7 | expert witness nay not testify on a contingency fee basis.

8 (6) Notwithstandi ng subsection (2), in a nedica

9 | negligence action against a hospital or other health care or
10 | nedical facility, a person nay give expert testinony on the

11 | appropriate standard of care as to adm nistrative and ot her

12 | nonclinical issues if the person has substantial know edge, by
13| virtue of his or her training and experience, concerning the
14 | standard of care anpbng hospitals, or health care or nedica

15| facilities of the sane type as the hospital, health facility,
16 | or nedical facility whose actions or inactions are the subject
17 | of this testinony and which are located in the sane or sinilar
18 | conmunities at the tine of the alleged act giving rise to the
19 | cause of action.
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(7)3)y(a) If the injury is claimed to have resulted
fromthe negligent affirmative nedical intervention of the
health care provider, the claimant nust, in order to prove a
breach of the prevailing professional standard of care, show
that the injury was not within the necessary or reasonably
foreseeabl e results of the surgical, nedicinal, or diagnostic
procedure constituting the nedical intervention, if the
intervention fromwhich the injury is alleged to have resulted
was carried out in accordance with the prevailing professiona
standard of care by a reasonably prudent sinilar health care
provi der.

(b) The provisions of this subsection shall apply only
when the nedical intervention was undertaken with the infornmed
consent of the patient in conpliance with the provisions of s.
766. 103.

(8) t4) The existence of a nedical injury shall not
create any inference or presunption of negligence against a
health care provider, and the claimant nust nmmintain the
burden of proving that an injury was proxi mately caused by a
breach of the prevailing professional standard of care by the
health care provider. However, the discovery of the presence
of a foreign body, such as a sponge, clanp, forceps, surgica
needl e, or other paraphernalia conmonly used in surgical
exam nation, or diagnostic procedures, shall be prim facie
evi dence of negligence on the part of the health care
provi der.

(9) £5)¢ The Legislature is cognizant of the changing
trends and techniques for the delivery of health care in this
state and the discretion that is inherent in the diagnosis,
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C8er
care, and treatnment of patients by different health care
providers. The failure of a health care provider to order
perform or adm nister supplenental diagnostic tests shall not
be actionable if the health care provider acted in good faith
and with due regard for the prevailing professional standard
of care.

(10)¢t6)(a) In any action for damages involving a claim
of negligence against a physician |licensed under chapter 458,
ost eopat hi ¢ physician |icensed under chapter 459, podiatric
physician |icensed under chapter 461, or chiropractic
physician |icensed under chapter 460 providi ng energency
nedi cal services in a hospital energency departnent, the court
shal |l admit expert nedical testinony only from physicians,
ost eopat hi ¢ physicians, podiatric physicians, and chiropractic
physi ci ans who have had substantial professional experience
within the preceding 5 years whil e assigned to provide
energency nedical services in a hospital enmergency departnent.

(b) For the purposes of this subsection

1. The term "energency nedical services" neans those
nedi cal services required for the inmedi ate di agnosi s and
treatnent of nedical conditions which, if not imediately
di agnosed and treated, could |lead to serious physical or
nmental disability or death.

2. "Substantial professional experience" shall be
determ ned by the custom and practice of the nmanner in which
energency nedi cal coverage is provided in hospital energency
departnments in the sane or sinmlar localities where the
al | eged negl i gence occurred.

(11) However, if any health care provider described in

subsection (2), subsection (3), or subsection (4) is providing

treatnent or diagnosis for a condition that is not within his
7
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or her specialty, a specialist trained in the treatnent or

di agnosis for that condition shall be considered a "sinilar

heal th care provider."

Section 2. Subsection (5) of section 766.602, Florida
Statutes, is anended to read:

766.202 Definitions.--As used in ss. 766.201-766.212,
the term

(5) "Medical expert" neans a person duly and regularly
engaged in the practice of his or her profession who holds a
health care professional degree froma university or college
and who neets the requirenents of an expert w tness under s.
766. 102 antd—has—hat—speectat—professionat—t+rarning—and

. | o ol healtt I Led
it I o N e e

» o o,
Section 3. This act shall take effect July 1, 2000,

and shall apply to any action filed on or after that date.
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SENATE SUMVARY

Mandat es sPeC|f|ed qualifications for a person who gives

expert testinony relating to the prevailing professiona

standard of care in nedical negligence casés. Provides an

exception for a person who has substantial know edge

because of experlience or training under certain

circunstances. Specifies who is a simlar health care
rovider with regard to expert witness qualifications.
fines the term "nedi cal expert."”
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