Florida Senate - 2000 CS for SB 810

By the Cormittee on Agriculture and Consuner Services; and
Senator Carlton

303-1890- 00

1 A bill to be entitled

2 An act relating to the Motor Fuel Marketing

3 Practices Act; anmending s. 526.303, F.S.

4 revising a definition; providing for

5 application to certain civil actions; anending

6 s. 526.311, F.S.; revising enforcenent

7 provisions; transferring fromthe Departnent of

8 Legal Affairs to the Departnent of Agriculture

9 and Consuner Services responsibilities as the

10 | ead agency to enforce the Motor Fuel Marketing

11 Practices Act; revising disposition of funds

12 collected in civil actions; anmending ss.

13 526. 312, 526.313, F.S., to conform anending s.

14 526. 3135, F.S.; specifying certain required

15 reporting by the Division of Standards of the

16 Departnent of Agriculture and Consuner

17 Services; providing an effective date.

18

19| Be It Enacted by the Legislature of the State of Florida:
20
21 Section 1. Subsection (7) of section 526.303, Florida
22| Statutes, is anended to read:
23 526.303 Definitions.--As used in this act:
24 (7) "Nonrefiner cost" neans: the nonrefiner's invoice
25| cost by grade of the notor fuel, by—grade-less credit card
26 | al |l onances, trade discounts, and rebates actually received,
27 | which shall not be less than the posted terninal price of the
28 | nonrefiner's supplier, as deternmned in accordance with
29 | subsection (8),to which shall be added federal, state, and
30| l ocal taxes and inspection fees applicable to notor fuel
31| freight charges to the retail outlet; and direct |abor costs
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and the reasonable rental value of the retail outlet
attributable to the sale of notor fuel by the nonrefiner. |If
nmotor fuel is sold with another itemat a conbi ned price,
nonrefiner notor fuel cost shall also include the cost of the
other itemand the direct |abor costs and the reasonabl e
rental value of the retail outlet attributable to the retai
sale of the item by the nonrefiner

Section 2. The amendnent to section 526.303(7),
Florida Statutes, by section 1 shall apply to any civil cause

of action accruing on or after the effective date of this act.
Section 3. Subsections (2) and (3) of section 526.311,
Fl ori da Statutes, are anended to read

526.311 Enforcenent; civil penalties; injunctive
relief.--

(2) The Departnent of Agriculture and Consuner
Services shall investigate any conplaints regarding violations
of this act and may request in witing the production of

docunents and records as part of its investigation of a
conpl ai nt. Frade—secrets—as—defHinred—+n——s—812-08t—and

upon whom such request was nmade fails to produce the docunents
or records within 30 days after the date of the request, the
departnent, through the departnent's office of genera

counsel, may of-Agriecutture—antd—Consufrer—Servieces—hay—freguest

that—theDbepartrent—of—tegal—Affat+s i ssue and serve a
subpoena stubpoenas to conpel the production of such docunents

and records. |If any person shall refuse to conply with a
2
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subpoena i ssued under this section, the departnent ef—tegalt
ArHfairs may petition a court of conpetent jurisdiction to

enforce the subpoena and assess such sanctions as the court
may direct. Refiners shall afford the departnent of

Agtecutture—and—Consturrer—Servi-ees reasonabl e access to the
refiners' posted terminal price. After——econptetion—of—an

Any records, docunents, papers, maps, books, tapes,

phot ographs, files, sound recordings, or other business
mat erial, regardl ess of formor characteristics, obtained by
the a departnent ef—tegal—Affairs—subpoena are confidenti al
and exenpt fromthe provisions of s. 119.07(1) and s. 24(a),
Art. | of the State Constitution while the investigation is
pendi ng. At the conclusion of an investigation, any nmatter
determ ned by the departnent ef—tega—AfHa+rs or by a judicial
or adm nistrative body, federal or state, to be a trade secret
or proprietary confidential business information held by the
departnment pursuant to such investigation shall be considered
confidential and exenpt fromthe provisions of s. 119.07(1)
and s. 24(a), Art. | of the State Constitution. Such
materials nmay be used in any adninistrative or judicial
proceeding so long as the confidential or proprietary nature
of the material is maintained.

(3) The civil penalty inposed under this section nay
be assessed and recovered in a civil action brought by the

depart ment ef—tegat—Affat+s in any court of conpetent
3
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jurisdiction. If the departnent ef—tegal—AtHars prevails in a

civil action, the court nmay award it reasonabl e attorneys
fees as it deens appropriate. Al funds recovered by the

depart ment ef—tegat—Affat+rs shall be deposited into shared
eguatH-y—between—thebepartrent—of—tegal—AHfatrs—TFrust—Fund—and
the General |nspection Trust Fund.

Section 4. Subsection (2) of section 526.312, Florida
Statutes, is anended to read:

526. 312 Enforcenent; private actions; injunctive
relief.--

(2) On the application for a tenporary restraining
order or a prelimnary injunction, the court, inits
di scretion having due regard for the public interest, may
require or dispense with the requirenent of a bond, with or
Wi t hout surety, as conditions and circunstances nmay require.
If a bond is required, the anount shall not be greater than
$50, 000. Upon proper application by the plaintiff, the court
shall grant prelimnary injunctive relief if the plaintiff
shows:

(a) That he or she is a proper person to seek the
relief requested.

(b) There exist sufficiently serious questions going
to the nerits to nmake such questions a fair ground for
litigation; and the court deternines, on bal ance, the
har dshi ps i nposed on the defendant and the public interest by
the i ssuance of such prelimnary injunctive relief will be
| ess than the hardship which would be inposed on the plaintiff
if such prelimnary injunctive relief were not granted.
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The standards specified in paragraphs (a) and (b) shall also
apply to actions for injunctive relief brought by the

depart ment ef—tegat—Affat+s under s. 526. 311

Section 5. Section 526.313, Florida Statutes, is
amended to read:

526.313 Limtations period for actions.--Any action
brought by the departnent ef—tegat—Affai+rs shall be brought
within 2 years after the alleged violation occurred or shoul d
reasonably have been di scovered. Any action brought by any
ot her person shall be brought within 1 year after the alleged
vi ol ation occurred or should reasonably have been di scovered,
except that a private action brought under s. 526.305 for
unl awful price discrimnation shall be brought within 2 years
fromthe date the alleged violation occurred or should
reasonabl y have been di scovered.

Section 6. Section 526.3135, Florida Statutes, is
amended to read:

526. 3135 Reports by the Division of Standards
Pepartrent—of—Agrteutture—and—Consurer—Serviees. - - The Di vi sion
of Standards bepartrent—of—Agreut-ture—and—Constuer—Services

is directed to conpile a report pursuant to s. 570.544 of al

conpl ai nts received by the Departnent of Agriculture and
Consuner Services pursuant to this act. Such report shal
contain at least the information required by s.
570.544(6) (b)2.-4. and shall be presented to the Speaker of
t he House of Representatives and the President of the Senate
no later than January 1 of each year

Section 7. This act shall take effect upon becoming a
| aw.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 810

The comittee substitute makes the foll owi ng changes:

*

Del etes | anguage that redefines "retail outlet" to
include a facility selling only to its nenbers.

Del et es | anguage t hat provides that discounts received
at the tine of purchase are consi dered when determ ning
whether a refiner or nonrefiner's retail sales price i§
below the refiner or nonrefiner's cost.

Del etes | anguage that stipulates that the legislativ
Intent of the act is to clarify and conform éexi sting
aw.

Stipul ates that the anmendnent to s. 526.303(7), F.S.
shal | aﬂply to any civil cause of action accruing on or
after the effective date of this act.

e

Transfers the authority to bring a civil action for

vi ol ations of the Mtor Fuel Nhrketln? Practices Act
fromthe Departnent of Legal Affairs to the Departnent
of Agriculture and Consuner Services.

Provides that all funds collected in such actions are to
be deposited in the General I|nspection Trust Fund,

rat her than bei ng_shared equally between the Depart nment

%f L?ggl foalrs Trust Fund and the General |nspection
rus und.

Provi des that the Departnent of Agriculture and Consuner
Servi ces nust show cause for injunctive relief agai nst

2I{eged violators of the Motor Fuel Marketing Practices
ct.

Provi des that the Departnent of Agriculture and Consuner
Services nmust bring action within"two years after

al | eged vi ol ati ons™have occurr ed.

Specifies that the Division of Standards shall conpile a

report of all conplaints received by the Departnent of
Agricul ture and _Consuner Services regarding the Mtor
FueI_Nhrketln? Practices Act, for préesentafion to the
Presi dent of the Senate and the Speaker of the House of
Representatives no later than January 1 of each year.
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