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SUMMARY::

HB 1A changes Florida’s method of execution from electrocution to lethal injection for sentences
carried out after January 10, 2000. The bills creates an option for defendants sentenced to death
to elect electrocution as a means of execution in lieu of lethal injection. Defendants not making any
election, will be executed by lethal injection.

Also HB 1A takes three approaches to reforming Florida’s capital postconviction process. First,
the bill advances the start of the state postconviction process. Second, the bill advances the
completion of the postconviction process by creating statutes of limitations on the filing of
postconviction claims. Third, the bill improves the regulation of state compensated employees in
postconviction proceedings, by prohibiting such employees from violating the restrictions on
postconviction actions. Under HB 1A, the state postconviction process begins while the case is on
direct appeal. HB 01A requires that postconviction counsel be appointed within 15 days after the
imposition of a death sentence. Also, postconviction actions must be filed within 180 days of the
filing of the defendant's direct appeal brief. Actions claiming ineffective assistance of direct
appeal counsel must be filed within 45 days after a death sentence is affirmed. HB 1A also makes
conforming changes to the laws governing public records in capital cases.

HB 1A addresses specific areas of the state postconviction process which have contributed to the
present 14 year delay in carrying out death sentences. Changes to these areas include: requiring
that postconviction actions must be "fully pled,” with no amendments allowed after the filing
deadline expires; not allowing public records requests to constitute grounds for delay; prohibiting
the raising of claims which could have been raised earlier; and prohibiting successive
postconviction actions. The bill creates a narrow exception to the limit on postconviction actions to
authorize motions for DNA testing if certain requirements are met.

Perhaps the most serious legal challenge that may be raised against legislation limiting state
postconviction actions in death penalty cases is whether such a law would violate the habeas
corpus provision of the Florida Constitution. Habeas corpus is a procedural vehicle for persons to
raise substantive claims against the legality of their detention. The United States Supreme Court
has held that "the states have no obligation to provide postconviction relief." However, state
authority to regulate habeas corpus by statute is mixed. The Florida Supreme Court could
determine that the state constitution does require state postconviction relief, and that statutes
limiting such relief infringe on the state habeas corpus provision. Such a ruling, however, would
differ from the position the United States Supreme Court has taken with respect to Congress's
ability to limit federal habeas corpus by statute.
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II. SUBSTANTIVE ANALYSIS:

DOES THE BILL SUPPORT THE FOLLOWING PRINCIPLES:

1. Less Government Yes[] No[] N/A[X]
2. Lower Taxes Yes[] No[] N/A[X]
3. Individual Freedom Yes[] No[] NAIX]
4. Personal Responsibility Yes[] No[] N/A[X]
5. Family Empowerment Yes[] No[] NAIX]

For any principle that received a "no" above, please explain:
PRESENT SITUATION:

1. Methods of Execution

Thirty-eight states currently have the death penalty. Eight of these states have not conducted
an execution since 1976. Eleven states authorize electrocution as a method of execution. In
addition to Florida, Georgia, Alabama and Nebraska authorize electrocution as the sole
method of execution. Thirty-four states authorize lethal injection as a method of execution.
Twelve of those states authorize an alternative method of execution. Arizona, Delaware,
Arkansas, Maryland, Kentucky and Tennessee authorize a choice of methods for offenses that
occurred before a specified date and lethal injection for offenses that occurred after the
specified date.

a. Florida’s Death Penalty Statutes

Section 775.082(1), provides that “[a] person who has been convicted of a capital felony shall
be punished by death. . .”

Florida’s current method of execution is electrocution. [s. 922.10] In the event that electrocutior
is held to be unconstitutional, the method of execution changes to lethal injection. [s. 922.105]

b. Historical Background

Florida began using the electric chair in 1924 when it was thought to be a more humane
method of execution than hanging.

In 1997, the case of Jones v. Butterworth, 701 So.2d 76 (Fla. 1997), the Florida Supreme
Court, in a 4-3 vote, held electrocution in Florida’s electric chair did not constitute cruel or
unusual punishment. The Court stated:

In order for a punishment to constitute cruel or unusual punishment, it must
involve "torture or a lingering death" or the infliction of "unnecessary and
wanton pain.” Gregg v. Georgia, 428 U.S. 153, 96 S.Ct. 2909, 49 L.Ed.2d
859 (1976); Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 67 S.Ct.
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374, 91 L.Ed. 422 (1947). As the Court observed in Resweber: "The cruelty
against which the Constitution protects a convicted man is cruelty inherent in
the method of punishment, not the necessary suffering involved in any method
employed to extinguish life humanely.” Id. at 464, 67 S.Ct. at 376. There was
substantial evidence presented in this case that executions in Florida are
conducted without any pain whatsoever, and this record is entirely devoid of
evidence suggesting deliberate indifference to a prisoner's well-being on the
part of state officials. (Emphasis added).

Id. at 79.

The challenge in Jones was based on a malfunction which took place during the execution of
Pedro Medina on March 24, 1997 when a flame was observed emitting from the headpiece of
the electric chair. Before reaching their ruling, however, the Florida Supreme Court ordered
the trial court to conduct two separate four day hearings regarding the circumstances
surrounding the malfunction to determine whether execution in Florida’s electric chair, “in its
present condition” was cruel or usual punishment. Significant findings of fact and conclusions
of law were made by the trial court which where upheld by the Florida Supreme Court. As
restated by the Florida Supreme Court some of these findings and conclusions were:

< [That] Medina’s brain was instantly and massively depolarized within milliseconds
of the initial surge of electricity. He suffered no conscious pain.

< All inmates who will hereafter be executed in Florida’'s electric chair will suffer no
conscious pain.

< Florida’s electric chair, in past executions did not wantonly inflict unnecessary
pain, and therefore did not constitute cruel or unusual punishment.

< Florida’s electric chair as it is to be employed in future executions . . . will result in
death without inflicting wanton, and unnecessary pain, and therefore will not
constitute cruel or unusual punishment.

Justice Harding, while agreeing with the majority that Florida's electric chair was not cruel or
unusual punishment, wrote a separate concurring opinion encouraging the Legislature to
amend s. 922.10, to provide that a death sentence may be executed either by electrocution or
by lethal injection. Justice Harding, wrote: "l believe that such an amendment would avoid a
possible ‘constitutional train wreck' if this or any other court should ever determine that
electrocution is unconstitutional.” 1d. at 80. Justice Harding pointed out that in the event a
future Court holds electrocution unconstitutional, the Court may be forced to commute the
death sentences of all those death row inmates to life. In explaining this possibility Justice
Harding stated:

While | do not predict such an event, | do have some concern that if execution
by electrocution were ever declared unconstitutional by this or any other court,
we might find ourselves in the same situation as the Anderson court. Section
775.082(1), Florida Statutes (1995), provides that a person convicted of a
capital felony shall be punished either by death or life imprisonment. In turn,
section 922.10 currently provides but one method by which a death sentence
shall be executed: electrocution. Thus, our only alternative might be to
impose life sentences on all inmates who have been sentenced to die by
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means of electrocution. No doubt, this result would be contrary to the intent of
the people of Florida, who have determined through the legislature that the
death penalty is an appropriate punishment for certain crimes.

Id. at 80.

In fact, in the Jones opinion five out of the seven justices on the Florida Supreme Court publicly
urged the Legislature to adopt a lethal injection alternative to electrocution.

In order to avoid the possibility of having death sentences commuted to life the Legislature
passed, in 1998, what is now s. 922.105 to replace electrocution with lethal injection as the
method of execution if electrocution were held to be unconstitutional.

In addition to creating s. 922.105, the 1998 Legislature approved HIR 3505 to submit a
proposed constitutional amendment to the voters which was designed to preserve the death
penalty, as well as existing death sentences. That proposed amendment was overwhelmingly
approved by the voters in the November 1998 election by more than 72%. The amendment
limits the Florida Supreme Court’s authority to review the constitutionality of execution
methods. [See, Section V. Comments - A. Constitutional Issues - “A Savings Clause
Analysis.”] See also, Article I, Section 17, Florida Constitution.

c. Recent Events

More recently, in Provenzano v. Moore, 24 F.L.W. S443a (Fla. 1999), the Florida Supreme
Court again revisited the issue of whether electrocution in Florida’s electric chair constitutes
cruel or unusual punishment.* The challenge in Provenzano was based on the functioning of
the electric chair during the July 8, 1999 execution of Allen Lee Davis. During the execution,
blood had dripped from Davis’s nose, continued down his face and onto his shirt. As in Jones,
the lower court conducted a four day evidentiary hearing with respect to the functioning of the
electric chair, to determine whether or not it constitutes cruel or unusual punishment. Once
again, significant findings of fact were made by the lower court which where upheld by the
Florida Supreme Court. As restated by the Florida Supreme Court some of these findings
were:

< During the execution of Allen Lee Davis, the electric chair functioned as it was
intended to function. ...

< Allen Lee Davis did not suffer any conscious pain while being electrocuted in
Florida's electric chair. Rather, he suffered instantaneous and painless death once
the current was applied to him.

< The nose bleed incurred by Allen Lee Davis began before the electrical current
was applied to him, and was not caused whatsoever by the application of
electrical current to Davis. This Court is unable to make a finding regarding the
exact cause or situs of the initial onset of the nose bleed because that information

At the time this opinion was issued in September of 1999, the constitutional amendment
which passed in November of 1998 was in effect. That amendment altered Florida’s
prohibition from “cruel or usual” punishment to cruel and unusual punishment. The cruel
and unusual standard applied retroactively. See Art. 1. Sec.17, Florida Constitution.
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was not determined during either of the autopsies performed on Davis' body.
(Emphasis added).

The circuit court also made the following conclusion of law:

Execution by electrocution in Florida's electric chair as it exists in its present condition
as applied does not constitute cruel or unusual punishment, and therefore, is not
unconstitutional.

Of the findings and legal conclusion of the circuit court, the majority opinion of the Florida
Supreme Court in Provenzano stated:

The record in this case reveals abundant evidence that execution by
electrocution renders an inmate instantaneously unconscious, thereby
making it impossible to feel pain. (Emphasis added).

Despite this “abundant evidence,” the ruling in Provenzano was another 4-3 decision upholding
electrocution in Florida’s electric chair. The four members which made up the majority were
Justices Harding, Lewis, Wells, and Quince. Justices Shaw, Anstead and Pariente dissented.

In a concurring opinion with which Justice Lewis also concurred, Chief Justice Harding made
the following comments and recommendations to the Legislature:

“. .. lurge the Legislature to offer lethal injection as an alternative method of
execution.” Provenzano slip opinion at 7.

“...lurge the Legislature to revisit this issue and pass legislation giving death
row inmates the choice between lethal injection and electrocution as the
method of carrying out the death penalty.” Provenzano slip opinion at 8.

“It is my view that the Legislature can foreclose many of these claims by
simply amending Florida’s death penalty statute to provide that death
sentences should be carried out by lethal injection unless the defendant
requests execution by electrocution.” Provenzano slip opinion at 10.

“. .. | believe that the Legislature will only improve death penalty jurisprudence in
Florida by amending our state's statute to permit inmates to choose between
lethal injection and electrocution. This is the prudent and proper step for the
Legislature to take.” Provenzano slip opinion at 14.

In a separate concurring opinion in which Justice Quince also concurred, Justice Wells made
the following comments:

“. . .Inrespect to Chief Justice Harding's recommendation as to lethal
injection, obviously the legislature can relieve further complications involved
with the electric chair issues by changing the method of execution to lethal
injection for those crimes committed after the effective date of the legislation.
| join in the recommendation to that extent.” Provenzano slip opinion at 15.

“A change to lethal injection for inmates may be legally attainable based upon
an express waiver by the prisoner of any contest as to the method of
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execution. However, such a change requires full study and awareness by the
legislature of the legal issues. Consequently, | do not join those that
recommend it without acknowledging the consequent legal issues and that
those legal issues will present matters for further litigation. Provenzano slip
opinion at 16.

In addition, to her concurrence with Justice Wells’ opinion, Justice Quince wrote a separate
concurring opinion which contained the following footnote with respect to lethal injection:

“This supposed more “~"humane" method of execution has come under Eighth
Amendment attack and | suspect will generate even more litigation over the
next few years. See Hunt v. Smith, 856 F. Supp. 251 (D. Md. 1994), aff'd sub
nom. Hunt v. Nuth, 57 F.3d 1327 (4th Cir. 1995).” Provenzano slip opinion at
17, footnote 2.

With respect to comments from the dissenting Justices, Justice Shaw issued a separate
opinion in which Justice Anstead concurred and stated:

“Execution by gas is to be distinguished from lethal injection, which is
generally considered more humane.” (Footnote omitted) Provenzano slip
opinion at 35 & 36.

“. .. other less cruel methods of execution are available (it has already been
approved by the Florida Legislature) and is generally considered more
humane.” (Footnote omitted) Provenzano slip opinion at 55 & 56.

“. .. the Florida Corrections Commission (footnote omitted) has
recommended that Florida switch from electrocution to lethal injection.”
Provenzano slip opinion at 56.

“Unfortunately . . . the Florida Legislature has failed to heed the state’s own
experts and switch to the more humane method.” (referring to lethal injection)
Provenzano slip opinion at 57.

“The State's own preeminent experts in this field -- i.e., DOC's advisory
committee -- have recommended that Florida forsake this outdated practice

in favor of lethal injection. There comes a time when the Constitution must say
‘enough is enough.” Provenzano slip opinion at 65.

In addition to his concurrence with Justice Shaw’s dissenting opinion, Justice Anstead wrote a
separate dissenting opinion in which Justice Anstead stated:

“l also commend the opinion of Chief Justice Harding which, while contrary to
my own on the constitutional issues in question, makes out a compelling case
for abandoning electrocution as a method of enforcing the death penalty.”
Provenzano slip opinion at 67.

“. .. we know today that the overwhelming majority of death penalty
jurisdictions have long since rejected use of the electric chair and have turned
to lethal injection as a more humane punishment.” Provenzano slip opinion at
69.
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“Because we know that lethal injection provides a more humane alternative, .
.. Provenzano slip opinion at 70.

“We also know, as aptly explained by Chief Justice Harding, that a more
humane means of taking life is readily available to the State.” (referring to
lethal injection) Provenzano slip opinion at 71.

Justice Shaw also concurred in the opinion written by Justice Anstead.

Justice Pariente also wrote a separate dissenting opinion in which Justice Anstead concurred
which stated:

“Last year when | joined the Court, | joined with Chief Justice Harding in
urging the Legislature to switch to lethal injection.” Provenzano slip opinion at
72, footnote 56.

“No one seriously disagrees that as of the end of the twentieth century, lethal
injection is a more humane method of execution and creates far less a
spectacle than electrocution.” Provenzano slip opinion at 78.

On October 26, 1999, the United States Supreme Court granted a petition for a writ of
certiorari in the case of Byran v. Moore, case number 99-6723. The petition challenges the
Florida Supreme Court’s denial of Bryan’s contention that execution in Florida’s electric chair
would violate the Eight Amendment’s prohibition against cruel and usual punishment. Oral
arguments on the case are scheduled for February 2000. [See Section V - Other Comments -
“California’].

d. Lethal Injection

The web-site for the Death Penalty Information Center (DPIC) contains a list labeled
"Post-Furman Botched Executions”. As of December 17, 1999, the list described 25
executions during which difficulties were encountered. Of the twenty-five executions listed, nine
were conducted by way of electrocution, fifteen by way of lethal injection and one by way of the
gas chamber.

The most common problem reported during an execution by way of lethal injection was difficulty
finding a vein and inserting the intravenous tube. It is not unusual for inmates on death row to
have used intravenous drugs and as a result have damaged veins. The second most
commonly reported problem is a violent reaction to the lethal drugs on the part of the inmate.
Additionally, during the execution of one inmate, the tightness of the leather strap restricted the
flow of drugs into the inmate's veins and the inmate was not pronounced dead until 30 minutes
after the drugs began to flow. Also, during another execution, one of the lethal drugs clogged
the tube leading into the inmate's arm and stopped the flow of drugs.

The following are some of the legal challenges that have been made to lethal injection as a
method of execution, none of which were successful:

Pain of procedure: In Ex parte Kenneth Granviel, 561 S.W.2d 503 (Tx. Crim. App. 1978), the
defendant argued that execution by electrocution is “far more humane” than execution by
injection of a lethal substance. In State v. Hinchey, 890 P.2d 602 (Az. 1995), the defendant
argued that death by lethal injection violates the Eighth Amendment to the United States
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Constitution because "if carried out incorrectly, the procedure could be painful and if carried

out correctly, ‘he will be aware of the onset of loss of consciousness and will suffer shortness of
breath and suffocation not unlike death by lethal gas.™ Id. at 610. See also, LaGrande v.
Lewis, 883 F.Supp. 469 (Az. 1995)(rejecting defendant's argument that lethal injection "poses
too great a risk of extreme pain to the condemned, and must therefore be struck down."

Length of procedure: In Brown v. State, 933 P.2d 316 (Okla. Crim App. 1997), the defendant
argued that his appellate counsel was ineffective for failing to raise the issue that lethal
injection is cruel and unusual punishment because it "constitutes torture or lingering death".

Problems in finding a suitable vein: In Poland v. Stewart, 117 F.3d 1094 (9th Cir. 1997), the
Arizona defendant challenged lethal injection as being cruel and usual punishment. The
defendant submitted the affidavit of a sociologist who collected reports of "botched" executions
involving either problems in finding a suitable vein or violent reactions to the drugs.

Vagueness of statute: In Ex parte Kenneth Granviel, 561 S.W.2d 503 (Tx. Crim. App. 1978),
the defendant argued that the Texas statute was unconstitutionally vague for its failure to
specify what lethal substance was to be used in the lethal injection. The defendant argued that
because the lethal substance to be used was not specified in the statute, the prison officials
could "choose a substance which would cause an agonizing death and result in the imposition
of cruel and unusual punishment.” Id. at 513. The defendant also argued that the failure to
specify the lethal substance to be used constituted an improper delegation of legislative power
to the Director of the Department of Corrections. In Delaware v. Deputy, 644 A.2d 411 (Del.
Super. Ct 1994), the defendant argued that the lethal injection statute was unconstitutional
because it failed to provide guidelines concerning the appropriate selection and training of the
people administering the lethal injection.

2. Postconviction Review of Death Penalty Cases

As of December 17, 1999, Florida’s death row population was 367. Since 1976, Florida has
executed 44 inmates by electrocution. During the same time period, Texas has executed 199
inmates and Virginia has executed 73 inmates. Nationwide, as of December 17, 1999, lethal
injection has been the method used in 438 executions, electrocution in 144 executions, the gas
chamber in 11 executions, hanging in 3 executions and the firing squad in 2 executions.

Delays in the execution of persons sentenced to death in Florida have significantly increased
since the reinstatement of the death penalty in 1972. For executions carried out from 1994 to
1999 delays have averaged nearly 14 years, an 80% increase from the 7.74 year average for
executions between 1979 to 1983. People sentenced to death are currently allowed to file
postconviction appeals beyond statutory and procedural time limits, and the length of time from
imposition of the death penalty to the actual execution has steadily increased. See, In Re Rule
of Criminal Procedure 3.851 and Rule 3.850, 708 So. 2d. 912 (Fla. 1998) (Wells, J.,
dissenting.). Death row inmates continue to file multiple postconviction motions challenging
their convictions and sentences, and some of this litigation has lasted over a decade. See
Groover v. State, 703 So. 2d. 1035 (Fla. 1998) (First postconviction motion filed in 1986; Court
resolved eighth postconviction action in 1998.); Mills v. State, 684 So.2d. 801 (Fla. 1986)
(Seven postconviction actions filed in state court in addition to similar actions in federal court.);
Lambrix v. State, 698 So.2d. 247 (Fla. 1996)(extensive postconviction review recited). While
the reforms adopted in 1997 and 1998 may yet reduce postconviction delays, the evidence to
date has indicated that earlier reforms have not succeeded.
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The longest part of the process after the direct appeal has been concluded involves “collateral”
attacks or “postconviction” actions.” While “appeals” raise challenges to the fairness of the trial
based on the record, postconviction actions raise challenges to the judgement and sentence
that are not based on the record alone, such as claims of ineffective assistance of counsel.® In
federal court, postconviction actions are prosecuted through habeas corpus. In Florida,
postconviction actions are also known as Rule 3.850 motions because that is the rule of
procedure regulating state level postconviction actions. There are four grounds to challenge a
judgement and sentence under Rule 3.850, they are:

1. That the judgement was entered or the sentence imposed in violation of the Constitution
or laws of the United States or the State of Florida.

2. That the court had no jurisdiction to enter the judgment or impose the sentence.

3. That the sentence imposed was more than the maximum allowed by law, or a plea was
involuntarily given.

4. That the jJudgment or sentence is otherwise subject to collateral attack.

The scope of postconviction actions are focused on these narrow issues because a person
sentenced to death has already had an opportunity to raise legal issues before trial, during

trial, and on the first "direct" appeal to the Florida Supreme Court. In other words, a
postconviction action should be a limited inquiry, since it attempts to overturn a
presumptively-valid death sentence which has previously been upheld by the Florida Supreme
Court. Over time, however, Florida’s postconviction actions have become even more time
consuming than the actual trial and initial appeal, which should be the central focus in a crimina
case. This is not the case in states such as Texas and Virginia, whose postconviction
processes will be discussed later.

Numerous reform efforts have not succeeded in reducing delays in death-penalty cases. [See
“Other Comments” for a review of Florida’s capital punishment laws, procedures, and reform
efforts since 1972.] Currently, statutes and court rules require that state postconviction appeals
be resolved within a certain time. Nevertheless, persons sentenced to death are allowed to
delay filing postconviction claims, or file unsubstantiated “shell” pleadings within the time limits
provided by rule of procedure which are then substantially amended or virtually replaced long
after a proper and timely postconviction claim should have been filed. Previous legislative
reform efforts have attempted to promptly provide persons sentenced to death with
postconviction counsel representation to facilitate timely-filed postconviction appeals.

The Florida Legislature has appropriated over $43.5 million dollars, since fiscal year 1987-88,
to provide postconviction counsel to indigent persons sentenced to death. Assuming state
funding does not decrease for this service, another 9.8 million dollars will be appropriated for
the next fiscal year. This expenditure is not required by the United States Constitution. See,

This analysis will use the term “postconviction action” to describe collateral attacks,
postconviction claims or motions.

At the December 1999 meeting of the House Crime and Punishment Committee, it was
stated by a representative of the Attorney General's Office that the persons convicted
and sentenced to death assert that their lawyer was “ineffective” in every case without
exception.
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Pennsylvania v. Finley, 481 U.S. 551, 557 (1987). A previous commission found that Florida
had the most comprehensive program in the nation for providing postconviction
representation.*

Other states have capital punishment laws that significantly restrict postconviction appeals.
Virginia, Texas, and Missouri impose strict time limitations on postconviction actions. Missouri
has executed 41 persons sentenced to death, including nine in the last year, and has 84
persons sentenced to death awaiting execution.

As of December 17, 1999, 265 out of the 367 inmates on Florida’s death row were sentenced

over five years ago. Of these cases, 181 were awaiting the resolution of state postconviction

judicial review.

A capital case usually progresses through the following stages:

1. Trial in the state circuit court where crime occurred,;

2. First, or “direct” appeal, to the Florida Supreme Court;

3. Appeal to the United States Supreme Court (“Petition for Certiorari”);

4. Requests for clemency to the Governor and Cabinet;

5. *“Postconviction” action filed in the circuit court where crime occurred, always claiming that
defendant’s original trial lawyer was “ineffective” and raising other arguments [Florida Rule

of Criminal Procedure 3.851 “Motion for Postconviction Relief”];

6. Appeal of Postconviction Motion from circuit court to Florida Supreme Court, and petition
for Writ of Habeas Corpus filed in the Florida Supreme Court;

7. Petition for Writ of Habeas Corpus in the federal District Court where crime occurred;

8. Appeal from denial of Writ of Habeas Corpus from federal District Court to federal
Eleventh Circuit Court of Appeals in Atlanta, if permitted;

9. Appeal of denial of Writ of Habeas Corpus from federal court of appeals to United States
Supreme Court, if permitted;

10. Repetitive (“successive”) postconviction appeals in state and federal courts.

11. Executive clemency provides a person sentenced to death with additional avenues to
assert actual innocence.

There are several reasons for the present delays in the postconviction stage of judicial review.
Delays can result from litigation over public records requests, or sentencing courts which may
not hear postconviction actions for several months, or sometimes years. The state attorney whao
prosecuted the defendant must respond to any postconviction action, and this also requires
time. Witnesses must be located and evidence must be reviewed. The attorneys often amend
their arguments, and additional time is usually requested to develop new arguments and

The commission referred to is the McDonald Commission discussed later.
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investigate new claims. Postconviction actions can commonly raise ten to twenty arguments.
Sometimes these actions attempt to revisit issues that were or could have been resolved at
trial or during the first appeal. In Florida, persons sentenced to death who have been executed
filed an average of eight postconviction actions in state and federal courts.

Delay is even inherent in the process intended to accelerate state postconviction review.
Under Rule 3.851, an evidentiary hearing is not required on Rule 3.850 motions unless the trial
judge determines, in a preliminary hearing, that an evidentiary hearing is necessary. It is not
uncommon, however, for the decision of a trial judge not to conduct an evidentiary hearing, to
be reversed by the Florida Supreme Court for not having an evidentiary hearing. When this
occurs, the case is returned to the trial court to conduct an evidentiary hearing, which sets the
process back even farther.

In a 1998 Florida Supreme Court opinion reviewing the death penalty of an inmate convicted in
1974, Justice Wells strongly expressed his position that the process needs to be changed,
stating that “. . . | do again state my view that such an extended time period to finally adjudicate
these cases is totally unacceptable and is this Court’s and the State’s prime responsibility to
correct. (citation omitted). . . . The courts and the State must be able to do better, and any
explanation of why we are unable to do so is insufficient.” Knight v. State, 721 So.2d 287 (Fla.
1998).

In Witt v. State, 387 So.2d 922, 925 (Fla.), cert. denied, 449 U.S. 1067, (1980), the Florida
Supreme Court recognized the need for finality in criminal cases, and the limits of
postconviction judicial review:

It has long been recognized that, for several reasons, litigation must, at some point,
come to an end. In terms of the availability of judicial resources, cases must eventually
become final simply to allow effective appellate review of other cases. There is no
evidence that subsequent collateral review is generally better than

contemporaneous appellate review for ensuring that a conviction or sentence is just.
Moreover, an absence of finality casts a cloud of tentativeness over the criminal justice
system, benefiting neither the person convicted nor society as a whole. Id at 925.
[Emphasis Supplied.]

In Swafford v. State, 679 So.2d 736 (Fla. 1996), however, Justices Kogan, Anstead and Shaw
joined [now Chief] Justice Harding’s statement, expressing another view:

... I recognize that the postconviction process still may appear inordinately long to the
general public in some cases. However, neither public perception nor the reality of a
lengthy postconviction process justifies foreclosing meritorious claims of newly
discovered evidence. While finality is important in all legal proceedings, its
importance must be tempered by the finality of the death penalty. 1d.

a. Recent Proposals to Florida Rules of Procedure

In March of 1999, Chief Justice Harding established by administrative order a Supreme Court
Committee on Postconviction Relief in Capital Cases (referred to as the "Morris Committee").
The Morris Committee was created to assist the Court in identifying inherent delays in the
current postconviction process and recommend improvements. Among areas in the current
process identified as problematic or where the Morris Committee found unnecessary delays
were the following:
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Unnecessary delay was found between the time a death sentence has been affirmed
and the time to commence the one year time limit within which to file a postconviction
motion.

Conflict with the preparation of motions and the acquisition of public records.

The practice of pleading unsubstantiated "shell" pleadings, to circumvent the one year
time limit, and then subsequently amending or replacing these “shell” pleadings to
raise the actual claims long after the time limit has expired.

The Morris Committee devised proposals to address these issues. Among the key proposals

were:
1.

2.

a > »

NOo

To require postconviction counsel to be appointed upon the issuance of the mandate
in the direct appeal.

To require postconviction motions to be filed within one year after the issuance of the
mandate in the direct appeal.

To require that postconviction motions be "fully pled" to contain certain items and meet
specific restrictions, no longer permitting “shell” pleadings.

To prohibit amendment of postconviction motions after the state files its answer to the
postconviction motion,

To not allow the pendency of unresolved public records requests to encroach on the
one year time limit for filing a postconviction motion nor provide a ground to amend a
postconviction motion.

To place restrictions on successive postconviction motions.

To establish a time frame within which the court must determine the need for and
conduct evidentiary hearings on postconviction motions.

More recently, however, Judge Philip Padovano from the First District Court of Appeals (a
member of the Morris Committee) drafted another rule proposal in anticipation of a Legislative
adoption of a “parallel track” system. The key components of this proposed rule are:

1. To place appeals and postconviction claims directly under the supervision of the Florida
Supreme Court.

2. To require the Capital Collateral Regional Counsel to be automatically appointed on the
day of sentencing.

3. To require postconviction motions to be filed directly in the Florida Supreme Court
within one year after the date of sentencing.

4. To require that postconviction motions be "fully pled” to contain certain items and meet
specific restrictions, no longer permitting “shell” pleadings.

5. To not allow the pendency of unresolved public records requests to encroach on the one
year time limit for filing a postconviction motion.

6. To place restrictions on successive postconviction motions.

7. To provide for a postconviction motion to be remanded to the trial court for an
evidentiary hearing (if needed) with directions to the trial court which specify the issues the
trial court must address.

The purpose of the Padovano approach in putting postconviction claims directly in the Florida
Supreme Court is to eliminate reversals of the lower court for failure to grant evidentiary
hearings for postconviction motions. Under the current system, if a decision of a trial judge to
deny a postconviction action without an evidentiary hearing, is reversed by the Florida
Supreme Court, the process will be delayed by having the case bounce back and forth from the
trial court - to the supreme court - back to the trial court - and back to the supreme court.
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b. POSTCONVICTION REVIEW IN OTHER STATES WITH EFFECTIVE CAPITAL
PUNISHMENT LAWS

(1) Virginia

Virginia has executed a higher percentage of its death row inmates than any other state. As of
September 1, 1999, Virginia had 32 people on death row. Virginia has executed 73 people
since 1976, including 14 executions in 1999.°

The most substantial difference between Virginia and Florida regarding capital postconviction
actions is that Virginia imposes an absolute statutory time limit on such actions, with no
exceptions. The state statute, which is also the procedure for state habeas, provides that
postconviction motions must be filed within sixty days of the final appellate decision by the
federal courts, or within 120 days of the appointment of counsel. The only remedy for newly
discovered evidence demonstrating innocence beyond the time limits allowed is executive
clemency.

Virginia also requires defendants to file postconviction motions directly with the state supreme
court. The trial court, which sentenced the inmate to death, has authority to conduct an
evidentiary hearing only if directed to do so by the state supreme court.

(2) Texas

Texas has executed 199 people sentenced to death since 1976, including 35 executions in
1999. The most executions in Florida in one year is eight. There have been 55 executions in
Texas since January 1, 1998. There are 458 people sentenced to death in Texas currently
incarcerated awaiting execution as of September 1, 1999.°

The effectiveness of the capital punishment laws in Texas may be the result of several factors.
Article 11.071 of the Texas Code of Criminal Procedure attempts to speed up postconviction
claims which like the federal courts is known as habeas corpus, by setting forth procedures
including the following:

1. Immediately after a defendant is sentenced to death, the court must determine whether a
lawyer should be appointed for indigent defendants to file a writ of habeas corpus.

2. An application for a writ of habeas corpus must be filed no later than the 45th day after the
date the appellee’s original brief is filed on direct appeal with the court of criminal appeals.
One 90-day extension for good cause is permitted.

3. A postconviction motion filed in violation of the time restrictions may not be heard unless
(1) the factual or legal basis for the claim was unavailable when a timely motion could have
been filed, and (2) that but for a violation of the United States Constitution no rational juror
could have found the inmate guilty or voted in favor of the sentence of death.

Source: Death Penalty Information Center (www.essential.org/dpic). Death row
population current as of September 1, 1999. Execution data current as of December 17,
1999.

6 Id.
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This rule of procedure was passed by the Texas legislature and subsequently upheld by the
Texas’ Court of Criminal Appeals against claims that the rule violated the state and federal
constitutional provisions regarding separation of powers, habeas corpus, ex post facto, equal
protection, due process, and Texas’ access to the court provision. Ex parte Davis, 947 So.2d
216 (Tx. 1996) These procedures give finality to state proceedings by confining the
postconviction process so that it runs concurrently with the direct appeal in capital cases. New
and additional claims are restricted on the state level, but may still be raised in the federal
courts. The average length of time from the imposition of the sentence to the execution of the
death penalty is approximately 9.5 years, compared to approximately 14 years in Florida since
1994.

The Texas Court of Criminal Appeals is the state’s highest court for criminal cases and hears
all capital appeals, including postconviction actions. This court hears only criminal matters,
which may allow it to resolve death-penalty cases expeditiously. The Texas legislature has also
limited this court’s authority to engage in rule making, which may reduce the number of
procedures and delays in capital cases. The Texas Court of Criminal Appeals determines the
reasonable compensation for appointed counsel and has the discretion to deny reimbursement
for certain expenses like investigative expenses and expert fees. Article 11.071, Texas Code
of Criminal Procedure.

Another aspect of Texas’ capital sentencing law is the setting of execution dates. A death
warrant in Texas is issued by the convicting court and is not dependent on an act of the
Governor signing a death warrant. In fact, the Governor’s power to commute a sentence of
death is limited.

(3) Missouri

The state of Missouri also has very strict time restrictions on postconviction motions. Missouri
has a far smaller death-row population than Florida, with 84 people sentenced to death
awaiting execution. The state conducted nine executions last year alone, and 41 since 1976.’

Missouri Supreme Court Rule of Criminal Procedure 24, provides the exclusive procedure for
most postconviction actions, including claims of ineffective assistance of counsel. Rule 24
requires postconviction actions to be filed within 90 days of the final decision of the appellate
court. Failure to file a timely motion constitutes a complete waiver of any right to file a future
claim. While successive collateral motions are prohibited in Missouri, extremely limited
habeas corpus claims may be made directly to the state supreme court without any time
restrictions. Petitions for habeas corpus are only granted for claims that the trial court did not
have jurisdiction or that the sentence exceeded the maximum authorized by statute. Habeas
corpus proceedings are limited to determining the facial validity of confinement. Sections
532.350 and 532.440, Missouri Statutes.

The Missouri Attorney General’s death penalty division informed staff that the Missouri
Supreme Court always summarily denies untimely claims of ineffective assistance of counsel.
The Missouri Supreme Court in Simmons v. White, 866 S.W.2d 443 (Mo. 1993), rejected a
petition for habeas corpus even though the court admitted that the evidence supporting the
conviction as a persistent offender was inadequate. The court summarized the purpose of
habeas corpus for convicted offenders in Missouri as follows:
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A person who has suffered criminal conviction is bound to raise all challenges thereto
timely and in accordance with the procedures established for that purpose. To allow
otherwise would result in a chaos of review unlimited in time, scope, and expense. In
accordance with our previous decisions, habeas corpus is not a substitute for appeal
or post-conviction proceedings. Habeas corpus may be used to challenge a final
judgment after an individual’s failure to pursue appellate and post-conviction remedies
only to raise jurisdictional issues or in circumstances so rare and exceptional that a
manifest injustice results. 1d. at 446.

The Missouri law is particularly significant because habeas corpus is restricted to the same
degree as it was in Florida earlier this century.

Missouri law also provides that the court imposing the death sentence shall set the execution
date. In fact, Missouri law requires the sentencing court to “state the conviction and judgment
and appoint a day on which the judgment must be executed, which must not be less than thirty
nor more than sixty days from the date of judgment, and must direct the sheriff to deliver the
defendant, at a time specified in said order, not more than ten days from the date of judgment,
to the chief administrative officer of a correctional facility of the department of corrections, for
execution.” Section 546.680, Missouri Statutes.

That state’s law further provides that “ [w]henever, for any reason, any convict sentenced to the
punishment of death shall not have been executed pursuant to such sentence, and the cause
shall stand in full force, the supreme court, or the court of the county in which the conviction wa:
had, on the application of the prosecuting attorney, shall issue a writ of habeas corpus to

bring such convict before the court. . . .” Section 546.700, Missouri Statutes. The prosecuting
attorney has the lawful authority to essentially require the court to set another execution date
after all claims are exhausted:

“[u]lpon such convicted offender being brought before the court, they shall proceed to
inquire into the facts, and if no legal reasons exist against the execution of sentence,
such court shall issue a warrant to the director of the department of corrections, for the
execution of the prisoner at the time therein specified, which execution shall be

obeyed by the director accordingly.” Section 546.710, Missouri Statutes.

c. Public Records in Capital Cases

Currently, under s. 119.19, the Secretary of State is required to maintain a records repository
for the purpose of archiving capital postconviction public records. Upon issuance of the
mandate on direct appeal, the Attorney General is required to provide written notification to the
Department of Corrections and to the state attorney who prosecuted the case who then must
provide notice to the investigating agencies that were involved in the case. Within 90 days of
receiving this notice, the Department of Corrections, the investigating agencies and the state
attorney must copy, seal and deliver to the repository all public records which were produced in
the case and must certify to the Attorney General that they have produced all of the public
records in their possession. The defendant’s trial attorney must also provide written
notification to the Attorney General of any person or agency which may have information
pertinent to the case whom are then required to turn over any public records to the records
repository.

Once appointed, the capital collateral regional counsel has 90 days to demand that people and
agencies who have already submitted public records to the repository, turn over any additional
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records in their possession within 90 days. A procedure is provided for the persons or
agencies to object to the additional records request. Within 10 days of the signing of a death
warrant, more records may be requested.

d. Newly Discovered Evidence and DNA Testing

Currently, Florida law allows a prisoner to file a postconviction action any time if it can be
shown that the facts upon which the claim is based were unknown to the defendant or his or he|
attorney and could not have been ascertained by the exercise of due diligence. Sec.
924.051(6)(b)1 and Fla.R.Crim.P. 3.850(b)(1). In capital cases, a defendant must raise a
claim of "newly-discovered evidence" within one year of discovery of the evidence. In Zeigler v.
State, 654 So.2d 1162 (Fla. 1995), the Florida Supreme Court found that the time limit for filing
a motion for postconviction relief based on newly discovered evidence began to run when the
DNA testing method that the defendant was seeking to use became available. The court
barred Zeigler's motion as untimely.

In Murray v. State, 692 So.2d 157 (Fla. 1997), the state admitted DNA evidence, using
Polymerase Chain Reaction (PCR) testing, against the defendant at trial. It was argued on
appeal that the PCR test did not pass the test for the admissibility of novel scientific evidence.
The Florida Supreme Court found the evidence was improperly admitted due to inadequacies
in the testimony of the state’s expert witness. There have not been any Florida appellate cases
that have specifically ruled on the admissibility of PCR testing.

In Henyard v. State, 689 So.2d 239 (Fla. 1996), the Florida Supreme Court found that the trial
court had not abused its discretion in admitting DNA evidence analyzed pursuant to the
Restriction Fragment Length Polymorphisms (RFLP) method of testing.

EFFECT OF PROPOSED CHANGES:

For purposes of this analysis, this section will only discuss the major components of the bill.
The “Section by Section” part of the analysis will discuss those portions of the bill which are not
discussed in this section.

1. Methods of Execution

This bill creates s. 922.101, which changes the Florida’s primary method of execution from
electrocution to lethal injection for sentences carried out after January 10, 2000. For death
sentences to be carried out after that date, persons sentenced to death may affirmatively select
electrocution as a means of execution in lieu of lethal injection if they so desire. The election
for electrocution will be waived unless the selection is made in writing and delivered to the
warden of the correctional facility within 30 days after the Florida Supreme Court issues the
mandate affirming the death sentence on direct appeal. If the person waives the election for
electrocution, the sentence must be carried out by lethal injection.

The bill also provides that if the new provision for lethal injection is found unconstitutional, the
sentence shall be carried out by electrocution pursuant to s. 922.10, or lethal injection pursuant
to s. 922.105 (“if applicable”), or any other provision of law which may be applicable at the time
of the execution. The bill also amends s. 922.105 to require that persons who are to be
executed by electrocution shall be executed by lethal injection if electrocution is found
unconstitutional. For example, if for some reason a constitutional problem arose with regard to
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giving death row inmates a choice as to their method of execution, it is possible that lethal
injections could still be lawfully carried out as contemplated in s. 922.105, as a backup to
electrocution if electrocution was found unconstitutional.

This bill also contains provisions allowing selections to be made for persons whose 30 day
time period for making the selection has passed before the effective date of the act.

2. Postconviction Review of Death Penalty Cases

HB 1A attempts to reduce delays in capital cases in Florida by imposing absolute time
limitations at key points of the postconviction process. The bill provides legislative intent for
all appeals and postconviction actions in capital cases to be resolved within 5 years after a
death sentence is imposed. The bill creates s. 924.058 which restricts capital postconviction
actions to one action in the sentencing court, one appeal therefrom in the Florida Supreme
Court, and one “original” action to allege ineffectiveness of direct appeal counsel, in the Florida
Supreme Court. These postconviction actions are in addition to the trial and direct appeal in
which the defendant’s death sentence was upheld.

Appointment of Counsel

For cases in which the trial court imposes a death sentence on or after the effective date of this
act, the bill provides for early appointment of a defendant’s postconviction lawyer as follows:

1. Within 15 days after imposing a death sentence, a trial court must appoint the
office of capital collateral regional counsel or a private postconviction lawyer. (Unless the
defendant does not accept a postconviction lawyer)

2. Within 30 days after appointment, the capital collateral regional counsel must file a
notice of appearance, or move to withdraw if necessary. If the capital collateral regional
counsel moves to withdraw, the court must appoint a private postconviction lawyer.

In addition to appointing a private postconviction counsel upon motion of the capital collateral
regional counsel to withdraw, the court must appoint private postconviction counsel if:

1. 30 days has elapsed since the appointment of the capital collateral regional counsel
and no notice of appearance has been filed, or

2. a defendant previously represented by private counsel is currently unrepresented.
Currently, under s. 27.710, the year and a day time period to file a postconviction action could
expire with no postconviction action filed, before the trial court would appoint a private
postconviction counsel.

Postconviction Claims

Under the bill, the filing of “shell” postconviction actions would no longer be sufficient to satisfy
time limits for filing postconviction actions. Instead the bill requires that postconviction actions
must be “fully pled.” A “fully pled” postconviction action must include:

1. The judgment/sentence under attack;
2. A statement of all issues raised on appeal and their disposition;
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3. Whether previous postconviction actions have been filed and their dispositions, if
previous claims were filed, the reason the claims in the present motion were not raised
in earlier actions must be given;

4. The nature of the relief sought;

5. A detailed factual basis for any claim of error with supporting documentation attached;
and

6. A concise memorandum of law for each claim.

In addition, postconviction actions must raise all meritorious claims against the judgement or
sentence, including claims of innocence, ineffectiveness of counsel, and that the state withheld
favorable evidence. However, no claim which could have or should have been raised earlier
may be considered by the court. No claims are allowed challenging the effectiveness of the
defendant’s postconviction lawyer.

For cases where the trial court imposes a death sentence on or after the effective date of this
act, the bill sets forth the following statute of limitations for the filing of postconviction actions:

1. Within 180 days after the filing of the defendant’s initial brief in the Florida
Supreme Court direct appeal, a fully pled postconviction action must be filed in the
sentencing court.

2. Within 45 days after the Florida Supreme Court issues the mandate affirming a
death sentence in the direct appeal, a fully pled postconviction action must be filed in the
Florida Supreme Court to raise a claim a ineffective assistance of direct appeal counsel.

The pendency of public records requests or litigation, or the failure of postconviction counsel to
prosecute claims does not constitute grounds for a court to extend the time limitations
provided. In addition, no postconviction action may be amended after the expiration of the
above time limits.

For cases where a death sentence was imposed before the bill's effective date,
postconviction counsel is authorized to file a “fully pled” postconviction action by January 8,
2001. There is an exception to this provision for persons who have a postconviction action
pending on the effective date of this act. The intended effect of this provision is to impose the
bill's same statutory requirements with respect to fully pled postconviction actions in cases
which do not currently have a postconviction action pending. The bill does not expand any
existing right or time period to file postconviction actions where such motions are currently
pending.

Any action filed which does not meet the requirements of being “fully pled,” or which raises
issues that could have or should have been raised previously, or any actions which are filed
after the time limits established by statute have expired, shall not be considered by any state
court. The bill further declares the postconviction actions filed in violation of the time limitations
are “barred, and all claims raised therein are waived.” The Attorney General must notify the
Governor, Senate President and the Speaker of the House of actions filed in violation of the
statutory time limitations. Under the bill, the failure to pursue postconviction relief within the
statutory time limits shall constitute grounds for issuance of a death warrant, and no claim filed
after the time limits have expired shall be grounds for a court to issue a stay of execution.

The Attorney General or prosecuting attorney is given 60 days to reply to a postconviction
action. This period may be extended for good cause.
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HB 1A essentially establishes two parallel appeal avenues that the defendant could pursue.
The “direct” appeal lawyer would challenge the jury verdict and sentence in the Florida
Supreme Court, while the defendant’s postconviction lawyer attempts to convince the trial court
that collateral issues, such as the trial lawyer’'s competence, required a new trial or penalty
phase. This process would more effectively utilize the time required by the Florida Supreme
Court for the direct appeal, by requiring that all postconviction appeals be simultaneously filed
and considered.

This is the same type of parallel judicial review utilized in Texas, although the time limitations
are not identical. The Texas law requires the death-sentenced person to file a postconviction
action sooner than this bill requires.

The bill provides a timetable with respect to conducting postconviction claim proceedings.
Within 30 days after the state responds to the defendant's postconviction action, the
sentencing court must conduct a hearing to determine whether an evidentiary hearing is
required. The court then has 30 days to rule if such a hearing is needed, and if so, the court
must schedule the hearing within 90 days. If, on the other hand, the court finds that the
postconviction action is legally insufficient, or that based on the action the defendant is not
entitled to relief, the court must deny the action within 45 days. In addition, in those instances
where an evidentiary hearing is ordered, the defendant has 10 days to disclose the names and
statements of previously undisclosed witnesses to the state. Upon receipt of this disclosure,
the state has 10 days to reciprocate. After the evidentiary hearing, the transcripts of the
hearing are transcribed, and upon receipt of the transcripts, the court has 30 days to issue its
final order granting or denying postconviction relief.

An appeal of the sentencing court’'s order may be taken to the Florida Supreme Court within 15
days. The bill directs the Florida Supreme Court to render a final decision granting or denying
postconviction relief within 180 days after receiving the record on appeal.

Management of State Resources

The bill provides Legislative intent that no state resources may be expended in violation of the
statutory restrictions on postconviction actions. The bill also prohibits persons receiving state
compensation to represent or assist a person sentenced to death in a postconviction
proceeding, from violating the statutory limits on postconviction actions. Any such person who
violates the limitations will be considered in breech of their employment agreement. The
Attorney General is required to notify the Senate President and the Speaker of the House of
any state employee, or party contracting with the state, who violates the provisions of the act.
The bill also authorizes the Attorney General to file a writ of prohibition in the Florida Supreme
Court for violations of the time limitations or prohibition against successive postconviction
actions.

The bill also amends s. 27.702 to restrict the capital collateral regional counsel and private
postconviction lawyers to filing only those postconviction actions which are authorized by
statute. The bill further amends this section to limit the filing of federal postconviction actions
by state paid postconviction counsel to one in the federal district court, one in the appropriate
federal court of appeals, and one in the United States Supreme Court.

Public Records in Capital Cases
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The bill advances the public records production process to begin upon imposition of the death
sentence, rather than upon issuance of the mandate on direct appeal. This coincides with the
accelerated postconviction process contained in the rest of the bill. [See “Section-by-Section”].

DNA Testing

HB 1A allows a defendant to file a motion in the trial court to have DNA testing performed using
the Polymerase Chain Reaction (PCR) method on evidence that was secured in relation to the
trial that resulted in the defendant's conviction but which was not subject to PCR testing
because PCR technology was not available at the time of trial. The motion must be filed no
later than June 1, 2001. The bill requires the defendant to serve notice of the motion on the
state and the victim or victim's family. The judge is not permitted to conduct a hearing unless
the state and the victim or victim's representative is present.

The bill provides that in order for the trial court to grant the motion:

1. The defendant must present a prima facie case that identity was the issue at trial that
resulted in the defendant's conviction as demonstrated by the trial transcript which the
defendant must produce. The defendant also must show the "chain of custody" of the
evidence in order to establish that the evidence has not been substituted or tampered with.

2. The defendant must agree to submit to DNA testing using the PCR method. The
results of the testing may be used against the defendant at any further proceeding,
including a retrial, resentencing or unrelated criminal proceeding.

3. Also, the defendant must demonstrate by clear and convincing evidence that the
testing is highly likely to demonstrate that the results would have been admissible at trial
and that, had the tests results been introduced at trial, no reasonable fact finder could have
found the defendant guilty beyond a reasonable doubit.

The bill further provides that the trial court has the discretion to deny the motion if it finds that
the requested testing would produce only cumulative or irrelevant information. The trial court
must deny the motion "if the required testing would not conclusively demonstrate that the
evidence would probably produce an acquittal at a new trial."

The bill provides that the defendant shall bear the costs for the production of any evidence,
unless the court finds that the defendant has made the required showing and is indigent. If the
court grants the defendant a new trial, the order is subject to appeal. A new trial granted under
this provision will be expedited unless the state contends that it cannot relocate essential
witnesses or does not agree to an expedited new trial. The case shall not be subject to
discharge based on an alleged violation of the right to a speedy trial.

The bill does not provide an exception to the general time limit for filing a postconviction motion
for a claim of newly discovered evidence. Instead, the bill will give persons sentenced to death
until June 1, 2001 to file a motion to have DNA testing conducted. It appears as if the motion
regarding DNA evidence could be raised in addition to the other postconviction actions
authorized by the bill.
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D. SECTION-BY-SECTION ANALYSIS:

Section 1:
Section 2:

Section 3:
Section 4:

Section 5:

Section 6:
Section 7:
Section 8:

Section 9:

Providing the title of the bill as the "Death Penalty Reform Act of 2000".

Amending s. 922.10, making conforming changes with respect to executions by
electrocution.

Creating s.922.101, See “Effect of Proposed Changes.”

Creating s. 922.103, codifying as the law of Florida, U.S. Supreme Court
precedent that a retroactive change in the method of execution is not a violation of
the Ex Post Facto Clause of the federal constitution. Providing that changing the
method of execution does not violate the “savings clause” of the Florida
Constitution. Preserving death sentences in the event that a method of execution
is found u