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Florida Senate - 2001 CS for SB 1012

By the Committee on Governmental Oversight and Productivity;
and Senator Garcia

302-1583-01
Abill to be entitled

An act relating to guaranteed energy
perfornmance savi ngs contracting; anendi ng s.
489. 145, F. S.; changing provisions relating to
energy efficiency contracting to provisions
relating to guaranteed energy perfornmance
savings contracting; providing a short title;
providing |l egislative intent; revising
definitions, procedures, and contract
provi sions; providing criteria, requirenents,
procedures, and limtations for energy
perfornmance contracts; providing for program
admi ni stration and contract review by the
Depart nent of Managenent Services and the
O fice of the Conptroller; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 489.145, Florida Statutes, is
amended to read:

489. 145 CGuar anteed energy perfornmance savi ngs
efHeteney contracting. --

(1) SHORT TITLE.--This section may be cited as the
" Guar ant eed Energy Performance Savings Contracting Act."

(2) LEG SLATIVE FINDI NGS. --The Legislature finds that
i nvestnent in energy conservation neasures in agency

facilities can reduce the amount of energy consuned and

produce i mediate and long-termsavings. It is the policy of

this state to encourage agencies to invest in energy

conservation nmeasures that reduce energy consunption, produce
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1| a cost savings for the agency, and inprove the quality of

2| indoor air in public facilities and to operate, maintain, and,
3 | when economically feasible, build or renovate existing agency
4| facilities in such a manner as to mininize energy consunption
5] and maxim ze energy savings. It is further the policy of this
6| state to encourage agencies to reinvest any energy savings

7| resulting fromenergy conservation neasures in additiona

8 | energy conservation efforts.

9 (3)t1) DEFINITIONS. --As used in this section, the

10| term

11 (a) "Agency" neans the state, a nunicipality, a—sechool
12 | distrtet—or—schoel—board,or a another political subdivision
13 (b) "Energy conservation nmeasure" neans a training

14 | program e+ facility alteration, or equi pnent purchase to be
15 ] used in new construction, including an addition to an existing
16 | facility, which that reduces energy eonsufptionr or operating
17 | costs and includes, but is not limted to:

18 1. Insulation of the facility btiteing structure and
19 | systens within the facility buitding.

20 2. Storm w ndows and doors, caul king or

21 | weatherstripping, nultiglazed wi ndows and doors,

22 | heat-absorbing, or heat-reflective, glazed and coated w ndow
23 | and door systens, additional glazing, reductions in glass

24 | area, and other wi ndow and door system nodifications that

25 | reduce energy consunption

26 3. Autommtic energy control systens.

27 4. Heating, ventilating, or air-conditioning system
28 | nodi fications or replacenents.

29 5. Replacenent or nodifications of lighting fixtures
30| to increase the energy efficiency of the lighting system

31| which, at a nmininum nust wthouwt—inereasthng—the—overatH
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is—neeessary—to conformto the applicable state or |oca

bui | di ng code fer—thet+Hghting—systemafter—theproposed
modifcati-ons—are—rade.

6. Energy recovery systens.

7. Cogeneration systens that produce steamor forns of
energy such as heat, as well as electricity, for use primarily
within a facility butding or conplex of facilities buiteings.

8. Energy conservation neasures that provide long-term
operating cost reductions or and significantly reduce Btu
consuned

9. Renewabl e energy systens, such as sol ar, bionass,

or wi nd systens.

10. Devices that reduce water consunption or sewer

char ges.
11. Storage systens, such as fuel cells and therm

st or age.
12. Cenerating technol ogi es, such as i croturbines.

13. Any other repair, replacenent, or upgrade of

exi sting equi pnent.

(c) "Energy cost savings" neans a neasured reduction
in the cost of fuel,anrd energy consunption, and stipul ated

operati on and nmi nt enance €ests created fromthe

i npl erentation of one or nore energy conservati on neasures
when conpared with an established baseline for the previous
cost of fuel, antt energy consunption, and stipul ated operation

and mai nt enance eests.

(d) "@uaranteed energy performance savings contract”
means a contract for the evaluation, and recommendati on, and
i npl erent ati on of energy conservation neasures, which, at a

m ni rum shal |l incl ude: irretuting
3
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1. The design and installation of equipnent to
i mpl erent one or nore of such neasures and, if applicable,

operati on and nmi nt enance of such neasures.

2. The anpunt of any actual annual savings that neet

or exceed total annual contract paynents nade by the agency

for the contract.

3. The finance charges incurred by the agency over the

life of the contract. the—conrtract—ray—cover—repa-+—ofr

(e) "@uaranteed energy performance savi ngs contractor

Stat-ed—provider" neans a person or business that is

| i censed under chapter 471, chapter 481, or this chapter, and

is experienced in the anal ysis, design, inplenentation, or
installation of energy conservation neasures through
guaranteed energy perfornmance savifhgs contracts.
(4) 2y PROCEDURES. - -
(a) An agency nmay enter into a guaranteed energy
per f ornance savi ngs contract with a guarant eed energy

performance savings contractor guatfied—provider—or—providers

to significantly reduce energy or operating costs of an agency

facility acrency—ownRea—od Simaicmms ah—atgency—ownRea—hoSP 3
t hrough one or nore energy conservati on neasures.
(b) Before design and installation of energy

conservati on neasures entering—inteo—the—econtract, the agency

nmust obtain from a guarant eed energy perfornmance savings

contract or ¢uatHfred—provider—or—providers a report that

summari zes the costs associated with ef the energy

conservation neasures and provides an estimte of the anopunt
4
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of the energy cost savings er—eperating—ecoests—wH—bereduced

The agency and the guaranteed energy perfornance savi ngs

contractor may enter into a separate agreenent to pay for

costs associated with the preparation and delivery of the

report; however, paynent to the contractor shall be contingent

upon the report's projection of energy cost savings being

equal to or greater than the total projected costs of the

design and installation of the report's energy conservation

neasur es.

(c) AFter—areviewof—thereports-The agency nmay enter

into a guaranteed energy perfornance savings contract with a

guar ant eed energy perfornmance savings contractor if the agency

i+ finds that the anount the agency i+t would spend on the
energy conservation neasures will s not |ikely to exceed the
anount of the to—be—-saved—+n energy cost savi ngs ant—operating
costs for up to 20 6 years fromthe date of installation,

based on the life cycle cost calculations provided in s.

255. 255,if the recomendations in the report were foll owed
and if the qualified provider or providers give a witten
guar antee that the energy er—eperating cost savings will neet
or exceed the costs of the system The contract nmmy provide
for installment paynents for a period not to exceed 20 10
years.

(d) A guaranteed energy perfornmance savi ngs contractor

gat-H-ed—provi-der—or—providers nust be selected in conpliance

with s. 287.055; except that if fewer than three firns are

gqualified to performthe required services, the requirenment
for agency selection of three firnms, as provided in s.
287.055(4)(b), and the bid requirenents of s. 287.057 do not

appl y.
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(e) Before entering into a guaranteed energy
perfornance savi hgs contract under—thi-s—seet+of, an agency
nmust provide published notice of the neeting in which it

proposes to award the contract, the nanes of the parties to
t he proposed contract, and the contract's purpose.
(f) A guaranteed energy perfornance savi ngs contract

may provide for financing, including tax exenpt financing, by

athird party. The contract for third party financing may be

separate fromthe energy performance contract. A separate

contract for third party financing nust include a provision

that the third party financier nust not be granted rights or

privileges that exceed the rights and privil eges available to

t he guaranteed energy perfornmance savi ngs contractor

(g) |In deternmining the anbunt the agency will finance

to acquire the energy conservation neasures, the agency nay

reduce such anount by the application of any grant noneys,

rebates, or capital funding available to the agency for the

pur pose of buyi ng down the cost of the guaranteed energy

perfornance savi ngs contract. However, in calculating the life

cycle cost as required in paragraph (c), the agency shall not

apply any grants, rebates, or capital funding.
(5) £3) CONTRACT PROVI SI ONS. - -
(a) A guaranteed energy perfornance savi ngs contract

nmust include a witten energy guarantee that may include, but

is not limted to the formof, a letter of credit, insurance

policy, or corporate guarantee by the guaranteed energy

performance savi ngs contractor ¢uatfied—provider—or—providers

that annual energy cost savings will neet or exceed the

anortized cost of energy conservation neasures.
(b) The guaranteed energy perfornance savi ngs contract

nmust provide that all paynents, except obligations on
6
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1| ternination of the contract before its expiration, nay be nade
2| over time, but not to exceed 20 16 years fromthe date of

3| conplete installation and acceptance by the agency state, and
4 | that the annual savings are guaranteed to the extent necessary
5| to make annual paynents to satisfy the guaranteed energy

6 | performance savi ngs contract fer—the—systens.

7 (c) The guaranteed energy perfornance savi ngs contract
8 | nust require that the guaranteed energy perfornmance savings

9 | contract or a—guaHedprovider—oe+r—providers to whomthe

10| contract is awarded provide a 100-percent public construction
11 | projeet—vatue bond to the agency state for its faithfu

12 | perfornance, as required by s. 255.05 ehapter—28+.

13 (d) The guaranteed energy perfornance savi ngs contract
14 | may contain a provision allocating to the parties to the

15| contract any annual energy cost savings that exceed the anount
16 | of the energy cost savings guaranteed in the contract.

17 (e) The guaranteed energy perfornance savi ngs contract
18 | shall require the guaranteed energy perfornance savi ngs

19 | contractor to provide to the agency an annual reconciliation
20 | of the guaranteed energy cost savings. If the reconciliation
21 | reveals a shortfall in annual energy cost savings, the

22 | guarant eed energy performance savings contractor is liable for
23| such shortfall. If the reconciliation reveals an excess in

24 | annual energy cost savings, the excess savings nay be

25| all ocat ed under paragraph (d) but may not be used to cover

26 | potential energy cost savings shortages in subsequent contract
27 | years.

28 (f) td)y The guar ant eed energy performance savi ngs

29 | contract nust provide for paynments of not |ess than

30 | one-twentieth ene—tentt of the price to be paid within 2 years
31| fromthe date of the conplete installation and acceptance by

7
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O~ DN PP

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Florida Senate - 2001 CS for SB 1012
302- 15

i
1583-01

t he agency state, and the renmining costs to be paid at |east
guarterly, not to exceed a 20-year 16-year term based on life

cycl e cost cal cul ations.

(9g) te)y The guaranteed energy performance savi ngs

contract may extend beyond the fiscal year in which it becones
ef fective; however, the termof any contract expires at the
end of each fiscal year and may be autonatically renewed
annual ly for up to 20 40 years, subject to the agency making
sufficient annual appropriations based upon continued realized
ener gy savi ngs.

(h) £+ The guar ant eed energy performance savi ngs

contract nust stipulate that it does not constitute a debt,
liability, or obligation of the state.

(6) PROGRAM ADM NI STRATI ON AND CONTRACT REVI EW --The
Departnent of Managenent Services, with the assistance of the

O fice of the Conptroller, may, within avail abl e resources,

provide technical assistance to state agencies contracting for

ener gy conservation neasures and engage in other activities

consi dered appropriate by the departnment for pronoting and

facilitating guaranteed energy performance contracti ng by

state agencies. The Ofice of the Conptroller, with the

assi stance of the Departnent of Managenent Services, nay,

wi thin avail abl e resources, devel op nobdel contractual and

rel ated docunents for use by state agencies. Prior to

entering into a guaranteed energy performance savings

contract, any contract or |ease for third-party financing, or

any conbi nati on of such contracts, a state agency shall submt

such proposed contract or |lease to the Ofice of the

Conptroller for review and approval .
Section 2. This act shall take effect October 1, 2001
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE_SUBSTI TUTE FOR

2 SB 1012

3

4| Deletes the bill's provision concerning projected costs for
new construction. Provides that the agéncy need not pay for

5] the projected energy cost saV|n?s rePort if the conservation
nmeasure is install ed. Provides that the agency nay not reduce

6| life cycle cost_calcul ations by anpbunts réeceived fromgrants,
rebates, or capital funding. Changes the Departnment of

7 | Managenent Services' and fice of the Conptroller's ]
responsibilities under the act. Requires agencies to subnit

8| contracts to the Ofice of the Conptroller
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