Fl ori da House of Representatives - 2001 HB 1135
By Representative Ross

1 Abill to be entitled

2 An act relating to adm nistrative procedure;

3 anending s. 57.111, F. S.; redefining the term
4 "smal | business party"; increasing the

5 l[imtation on attorney's fees and costs;

6 anending s. 120.52, F.S.; redefining the term
7 "agency"; anending s. 120.569, F.S.; revising

8 requi renments for pleadings, notions, and other
9 papers filed under the Adninistrative Procedure
10 Act; providing for sanctions; anending s.

11 120. 574, F.S.; redesignating sunmary hearings
12 as expedited hearings; providing procedures for
13 expedited hearings; revising the status of an
14 adm ni strative | aw judge's deci sion; providing
15 for recommended orders and final orders;

16 anending s. 120.595, F.S.; redefining the term
17 "i nproper purpose" for determ ning an award of
18 attorney's fees; anending s. 120.60, F.S.

19 revising the process for the approval of
20 |icense applications and |icense renewal s
21 anending s. 120.68, F.S.; providing for costs,
22 danmages, and attorney's fees under certain
23 ci rcunstances; anending s. 373.114, F.S.
24 providing that water managenent district orders
25 resulting fromcertain evidentiary hearings are
26 not subject to specified review, anending ss.
27 373. 1501 and 403.088, F.S.; conformng
28 references; anending s. 403.412, F. S
29 restricting persons without substanti al
30 interests frominitiating specified proceedings
31 under the Environnental Protection Act;
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anmending s. 403.973, F.S.; conform ng
references; revising conditions under which
expedi ted hearings apply; anmending s. 408. 7056,
F.S.; conform ng references; anmending ss.
120.57, 120.595, 120.81, 409.2564, 409.913,
501. 608, 628.461, 628.4615, 633.161, and

766. 207, F.S.; correcting cross references;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (d) of subsection (3) and
par agraph (d) of subsection (4) of section 57.111, Florida
Statutes, are anended to read

57.111 Civil actions and adm nistrative proceedi ngs
initiated by state agencies; attorneys' fees and costs. --

(3) As used in this section

(d) The term"small business party" neans:

l.a. A sole proprietor of an unincorporated business,
i ncluding a professional practice, whose principal office is
in this state, who is domciled in this state, and whose
busi ness or professional practice has, at the tine the action
isinitiated by a state agency, not nore than 50 25 full-tine
enpl oyees or a net worth of not nore than$10$2 million
i ncl udi ng both personal and business investnents; or

b. A partnership or corporation, including a
prof essi onal practice, which has its principal office in this
state and has at the tine the action is initiated by a state
agency not nore than 50 25 full-tine enpl oyees or a net worth
of not nore than$10$2 nillion; or
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2. Either small business party as defined in
subparagraph 1., without regard to the nunber of its enpl oyees
or its net worth, in any action under s. 72.011 or in any
adm ni strative proceedi ng under that section to contest the
legality of any assessnent of tax inposed for the sale or use
of services as provided in chapter 212, or interest thereon
or penalty therefor.

(4)

(d) The court, or the adninistrative |aw judge in the
case of a proceedi ng under chapter 120, shall pronptly conduct
an evidentiary hearing on the application for an award of
attorney's fees and shall issue a judgnment, or a final order
in the case of an adm nistrative |aw judge. The final order
of an administrative law judge is reviewable in accordance
with the provisions of s. 120.68. |If the court affirns the
award of attorney's fees and costs in whole or in part, it
may, inits discretion, award additional attorney's fees and
costs for the appeal

1. No award of attorney's fees and costs shall be made
in any case in which the state agency was a noninal party.

2. No award of attorney's fees and costs for an action
initiated by a state agency shall exceed$50, 000$15,-0660.

Section 2. Paragraph (b) of subsection (1) of section
120.52, Florida Statutes, is anended to read:

120.52 Definitions.--As used in this act:

(1) "Agency" neans:

(b) Each:

1. State officer and state departnent, and each
departnmental unit described in s. 20.04.

2. State authority, including a regional water supply

aut hority.
3
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3. State board
4, State commission, including the Conmi ssion on
Et hics and the Fish and WIldlife Conservati on Commni ssi on when

acting pursuant to statutory authority derived fromthe

Legi sl ature.

5. Regional planning agency.

6. Milticounty special district with a majority of its
governi ng board conpri sed of nonel ected persons.

7. Educational units.

8. Entity described in chapters 163, 373, 380, and 582
and s. 186.504.

This definition does not include any |legal entity or agency
created in whole or in part pursuant to chapter 361, part 11,
an expressway authority pursuant to chapter 348, any |egal or
adm nistrative entity created by an interlocal agreenent
pursuant to s. 163.01(7), unless any party to such agreenent
is otherwise an agency as defined in this subsection, or any
mul ticounty special district with a majority of its governing
board conprised of elected persons; however, this definition
shal |l include a regional water supply authority.

Section 3. Subsection (2) of section 120.569, Florida
Statutes, is anended to read:

120.569 Deci sions which affect substanti al
interests.--

(2)(a) Except for any proceedi ng conducted as
prescribed in s. 120.56, a petition or request for a hearing
under this section shall be filed with the agency. If the
agency requests an administrative |aw judge fromthe division
it shall so notify the division within 15 days after receipt
of the petition or request. A request for a hearing shall be

4
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granted or denied within 15 days after receipt. On the request
of any agency, the division shall assign an admnistrative |aw
judge with due regard to the expertise required for the
particular matter. The referring agency shall take no further
action with respect to a proceeding under s. 120.57(1), except
as a party litigant, as long as the division has jurisdiction
over the proceeding under s. 120.57(1). Any party may request
the disqualification of the adnm nistrative |aw judge by filing
an affidavit with the division prior to the taking of evidence
at a hearing, stating the grounds with particularity.

(b) Al parties shall be afforded an opportunity for a
hearing after reasonable notice of not |ess than 14 days;
however, the 14-day notice requirenment nay be waived with the
consent of all parties. The notice shall include:

1. A statenent of the tine, place, and nature of the
heari ng.

2. A statenent of the legal authority and jurisdiction
under which the hearing is to be held.

(c) Unless otherwi se provided by law, a petition or
request for hearing shall include those itens required by the
uni formrul es adopted pursuant to s. 120.54(5)(b)4. Upon the
receipt of a petition or request for hearing, the agency shal
carefully review the petition to determne if it contains al
of the required information. A petition shall be disnissed if
it is not in substantial conpliance with these requirenents or
it has been untinely filed. Dismissal of a petition shall, at
| east once, be without prejudice to petitioner's filing a
timely anmended petition curing the defect, unless it
concl usively appears fromthe face of the petition that the
defect cannot be cured. The agency shall pronptly give
witten notice to all parties of the action taken on the

5
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petition, shall state with particularity its reasons if the
petition is not granted, and shall state the deadline for
filing an anended petition if applicable.

(d) The agency may refer a petition to the division
for the assignnment of an administrative |aw judge only if the
petition is in substantial conpliance with the requirenents of
par agraph (c).

(e) In any proceeding brought by a third party to

chal l enge a pernmit application brought under part 1V of

chapter 373, after assignnent of such petition to the

admini strative | aw judge pursuant to paragraph (d), a

respondent may file a notion with the judge to show cause why

the pernit should not be granted. All issues shall be franed

with sufficient particularity and the scope of antici pated

evi dence to be presented at the final hearing shall be

presented. Upon recei pt of such notion, the judge shall hold a

hearing to determ ne whether the issues are framed with

sufficient particularity and whether the scope of antici pated

evidence is sufficient to put the petitioner on notice as to

what specific elenents of the pernmit application are at issue

under the applicable permtting standards and criteria. The

adm nistrative |law judge shall strive to narrow the i ssues and

shall enter an order that:

1. Delineates the specific issues sought to be

adj udi cat ed based upon the heari ng;

2. Determ nes that the i ssues are franmed with

sufficient particularity and that the scope of antici pated

evidence is sufficient to put the respondent on notice as to

what specific elenents of the pernmit application are at issue

under the applicable permtting standards and criteria; or

6
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3. Dismisses the petition if the issues are not franed

with sufficient particularity or if the scope of anticipated

evidence is not sufficient to put the petitioner on notice as

to what specific elenents of the pernit application are at

i ssue under the applicable permtting standards and criteria.

Dismissal of a petition shall, at |east once, be without

prejudice to the third party petitioner's filing a tinely

anended petition curing the defect, unless it conclusively

appears in the hearing that the defect cannot be cured.

(f)1. Every pleading, witten notion, and ot her paper

filed in a proceedi ng nust be signed by at | east one attorney

or qualified representative of record in the attorney's or

qgualified representative's individual nanme, or, if the party

is not represented by an attorney or qualified representative,

the pleading, witten notion, or other paper nust be signed by

the party. An unsigned paper shall be stricken unl ess oni ssion

of the signature is corrected within 5 cal endar days after

being called to the attention of the attorney, qualified

representative, or party.

2. By presenting a pleading, witten notion, or other

paper, whether by signing, filing, subnitting, or |ater

advocating, an attorney, qualified representative, or

unrepresented party is certifying that, to the best of the

person's know edge, information, and belief, forned after an

i nqui ry reasonabl e under the circunstances:

a. The pleading, witten notion, or other paper is not

bei ng presented for any inproper purpose, such as to harass or

to cause unnecessary delay or needl ess increase in the cost of

litigation;

7
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b. The clains, defenses, and other |egal contentions

contained in the pleading, witten notion, or other paper are

warranted by existing law or by a nonfrivol ous argunent for

the extension, nodification, or reversal of existing | aw or

t he establishment of new | aw

c. The allegations and other factual contentions have

evidentiary support after a reasonable opportunity for further

i nvestigation or discovery; and

d. The denials of factual contentions are warranted on

the evidence or, if specifically identified, are reasonably

based on a lack of information or belief.

3. |If, after notice and a reasonabl e opportunity to

respond, the presiding officer deternines that subparagraph 2.

has been violated, the presiding officer shall inpose an

appropriate sancti on agai nst the person who signed the

pl eading, witten notion, or other paper, the represented

party, or both, which nust include an order to pay the other

party or parties the anount of reasonabl e expenses incurred

because of the filing of the pleading, notion, or other paper

i ncludi ng reasonabl e attorney's fees. However, this paragraph

does not authorize the award of sanctions agai nst any person

for the act of comenting on or objecting to a draft pernit

during an authorized period for public comrent or at a public

heari ng.
4. Sanctions under this paragraph may be initiated at

any tine after the initiation of a proceeding either by notion

or on the presiding officer's own initiative. A notion shal

descri be the specific conduct alleged in violation of

subparagraph 2. The notion shall be served upon the attorney

or qualified representative of a party or an unrepresented

party agai nst whom such sanctions are sought and shall be
8
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filed with the presiding officer. However, such notion nay be

acted upon by the presiding officer or called up for hearing

by the novant within 14 days after service of the notion or

such other period as the presiding officer nmay prescri be,

unl ess the chal |l enged paper, claim defense, contention

al l egation, or denial is withdrawn or appropriately corrected.

A presiding officer's own initiative to i npose sancti ons nay

be undertaken only after entering an order describing the

speci fic conduct that appears to viol ate subparagraph 2. and

directing the attorney or qualified representative of a party

or the unrepresented party to show cause why subparagraph 2.

has not been viol ated. Wen inposing sanctions, the presiding

officer shall describe the conduct determ ned to constitute a

vi ol ati on of subparagraph 2. and explain the basis for the

sancti on i nposed. AH—pteadings,—rotions,—or—other—papers

HHet—n—theproceedingrnust—be—sighed—by—theparty—the

roti-on—or—other—paper—inetudi-ng—areasonabte—attorney-—s—fee
(g) - The presiding officer has the power to swear

W tnesses and take their testinony under oath, to issue
9
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subpoenas, and to effect discovery on the witten request of
any party by any nmeans available to the courts and in the
manner provided in the Florida Rules of Cvil Procedure,

i ncluding the inposition of sanctions, except contenpt.
However, no presiding officer has the authority to issue any
subpoena or order directing discovery to any nenber or

enpl oyee of the Legislature when the subpoena or order
commands the production of docunents or materials or conpels
testinony relating to the legislative duties of the nenber or
enpl oyee. Any subpoena or order directing discovery directed
to a nenber or an enpl oyee of the Legislature shall show on
its face that the testinony sought does not relate to

| egi slative duti es.

(h)tg)y Irrelevant, immterial, or unduly repetitious
evi dence shall be excluded, but all other evidence of a type
commonly relied upon by reasonably prudent persons in the
conduct of their affairs shall be adm ssible, whether or not
such evidence woul d be adnissible in a trial in the courts of
Florida. Any part of the evidence may be received in witten
form and all testinony of parties and witnesses shall be nade
under oat h.

(i) th)y Docunentary evidence nay be received in the
formof a copy or excerpt. Upon request, parties shall be
gi ven an opportunity to conpare the copy with the original, if
avai | abl e.

(j) ) When official recognition is requested, the
parties shall be notified and given an opportunity to exam ne
and contest the materi al

(K)t5)> A party shall be permtted to conduct
Cross-exam nati on when testinony is taken or docunents are
made a part of the record.

10
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(1)tk)r1. Any person subject to a subpoena may, before
conpliance and on tinely petition, request the presiding
of ficer having jurisdiction of the dispute to invalidate the
subpoena on the ground that it was not lawfully issued, is
unreasonably broad in scope, or requires the production of
irrelevant nmaterial

2. A party may seek enforcenent of a subpoena, order
directing discovery, or order inposing sanctions issued under
the authority of this chapter by filing a petition for
enforcenent in the circuit court of the judicial circuit in
which the person failing to conply with the subpoena or order
resides. Afailure to conply with an order of the court shal
result in a finding of contenpt of court. However, no person
shall be in contenpt while a subpoena is being chall enged
under subparagraph 1. The court may award to the prevailing
party all or part of the costs and attorney's fees incurred in
obtai ning the court order whenever the court determn nes that
such an award should be granted under the Florida Rul es of
Cvil Procedure.

3. Any public enployee subpoenaed to appear at an
agency proceeding shall be entitled to per diemand travel
expenses at the sane rate as that provided for state enpl oyees
under s. 112.061 if travel away from such public enpl oyee's
headquarters is required. Al other w tnesses appearing
pursuant to a subpoena shall be paid such fees and m | eage for
their attendance as is provided in civil actions in circuit
courts of this state. In the case of a public enployee, such
expenses shall be processed and paid in the manner provided
for agency enpl oyee travel expense reinbursenent, and in the
case of a witness who is not a public enpl oyee, paynent of
such fees and expenses shall acconpany the subpoena.

11
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1 (M) Unless the tine period is waived or extended

2| with the consent of all parties, the final order in a

3 | proceedi ng which affects substantial interests nust be in

4 | witing and include findings of fact, if any, and concl usions
5] of law separately stated, and it nust be rendered within 90

6 | days:

7 1. After the hearing is concluded, if conducted by the
8 | agency;

9 2. After a reconmmended order is subnmitted to the

10 | agency and nailed to all parties, if the hearing is conducted
11| by an adninistrative | aw judge; or

12 3. After the agency has received the witten and ora
13| material it has authorized to be submtted, if there has been
14 | no heari ng.

15 (n) M- Findings of fact, if set forth in a manner

16 | which is no nore than nere tracking of the statutory | anguage,
17 | nust be acconpani ed by a concise and explicit statement of the
18 | underlying facts of record which support the findings.

19 (o)fn)y If an agency head finds that an i nmedi ate
20 | danger to the public health, safety, or welfare requires an
21| imediate final order, it shall recite with particularity the
22 | facts underlying such finding in the final order, which shal
23 | be appeal abl e or enjoinable fromthe date rendered.
24 Section 4. Section 120.574, Florida Statutes, is
25| anended to read:
26 120. 574 Expedited Sumyary hearing. - -
27 (1)(a) Wthin 5 business days following the division's
28 | receipt of a petition or request for hearing, the division
29 | shall issue and serve on all original parties an initial order
30| that assigns the case to a specific admnistrative | aw judge
31| and provi des general information regarding practice and

12
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procedure before the division. The initial order shall also
contain a statement advising the original parties addressees

that an expedited a—sumyary hearing is available, if the

af fect ed agency agr ees, upen—the—agreenrent—of—atH—parties

wrder—subseetion—(2yand briefly describing the accel erated
expedi-ted time sequences, linmted discovery, and final order

provi sions of the expedited sumyary procedure.

(b) Wthin 15 days after service of the initial order
any party may file with the division a notion for expedited
sufrary hearing in accordance with subsection (2). |If a
nonagency party files a notion for an expedited hearing and

the affected agency does not file a witten objection within 7

days after the service of the notion, or if the affected

agency files a nmotion for an expedited hearing and the

original parties do not file a witten objection within 7 days

after the service of the notion, the notion shall be granted

and an order shall be entered setting the hearing date, which

nust commence within 30 days after the date the response

period to the notion expires. |If the affected agency files a

notion for an expedited hearing and an original party files a

response within 7 days after service of that notion objecting

to the expedited hearing, the adninistrative | aw judge shall

within 5 days after the filing of that response, enter an

order granting the notion for expedited hearing unless the

admnistrative |law judge finds that any of the origina

parties will be unduly prejudiced thereby. HH—aH—originat

(c) Intervenors in the proceeding shall be governed by

the decision of the adnministrative |aw judge erigina—parties

13
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regardi ng whether the case will proceed in accordance with the
expedi t ed sumyary hearing process and shall not have standing
to chal | enge that decision.

(d) If a notion for expedited sumrary hearing i s not
filed within 15 days after service of the division's initial
order, the matter shall proceed in accordance with ss. 120.569
and 120. 57.

(2) In any case to which this subsection is
applicable, the follow ng procedures apply:

(a) Modtions shall be limted to the foll ow ng

1. A notion in opposition to the petition

2. A npotion requesting discovery beyond the inform
exchange of docunents and witness |ists described in paragraph
(b). Upon a show ng of necessity, additional discovery may be
permitted in the discretion of the adm nistrative | aw judge,
but only if it can be conpleted not later than 5 days prior to
the final hearing.

3. A npotion for continuance of the final hearing date.

4. A notion requesting a prehearing conference, or the
adm nistrative |law judge nmay require a prehearing conference,
for the purpose of identifying: the legal and factual issues
to be considered at the final hearing; the nanes and addresses
of witnesses who may be called to testify at the fina
hearing; docunentary evidence that will be offered at the
final hearing; the range of penalties that nmay be inposed upon
final hearing; and any other matter that the adm nistrative
| aw j udge determnines woul d expedite resolution of the
proceedi ng. The prehearing conference may be held by
t el ephone conference call.

5. During or after any prelimnary hearing or
conference, any party or the adnministrative | aw judge nmay

14
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suggest that the case is no |onger appropriate for expedited
surrary di sposition. Followi ng any argunent requested by the
parties, the adninistrative |aw judge nmay enter an order
referring the case back to the formal adjudicatory process
described in s. 120.57(1), in which event the parties shal
proceed accordingly.

(b) Not later than 5 days prior to the final hearing,
the parties shall furnish to each other copies of docunentary
evidence and lists of witnesses who may testify at the fina
heari ng.

(c) Al parties shall have an opportunity to respond,
to present evidence and argunent on all issues involved, to
conduct cross-exam nation and subm<t rebuttal evidence, and to
be represented by counsel or other qualified representative.

(d) The record in a case governed by this subsection
shal | consist only of:

1. Al notices, pleadings, notions, and internedi ate

rulings.
Evi dence recei ved.
A statenment of matters officially recognized
Proffers of proof and objections and rulings
t her eon.

5. Matters placed on the record after an ex parte
conmuni cat i on.

6. The witten recommended order deecision of the
adm nistrative |law judge presiding at the final hearing.

7. The official transcript of the final hearing.

(e) The agency shall accurately and conpletely
preserve all testinobny in the proceedi ng and, upon request by
any party, shall make a full or partial transcript avail able
at no nore than actual cost.

15
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(f) The recommended order deetrston of the
adm ni strative |law judge shall be rendered within 30 days

after the conclusion of the final hearing or the filing of the
transcript thereof, whichever is later. The admnistrative
| aw judge's recomended order deetstoem—whi-ch—shat-—be—final

. o dieial . I . 68

shal | include the follow ng:

1. Findings of fact based exclusively on the evidence
of record and matters officially recognized.

2. Concl usions of |aw

3. Inposition of a fine or penalty, if applicable.

4. Any other information required by law or rule to be
contained in a final order.

(g) The parties may file exceptions to the

admi nistrative |law judge's recommended order within 10 days

after its issuance, and responses may be filed within 5 days

after the exceptions. The agency shall issue the final order

within 30 days after the issuance of the administrative | aw

judge' s recomended order

Section 5. Paragraphs (c) and (e) of subsection (1) of
section 120.595, Florida Statutes, are anended to read:

120.595 Attorney's fees.--

(1) CHALLENGES TO AGENCY ACTI ON PURSUANT TO SECTI ON
120.57(1). - -

(c) In proceedings pursuant to s. 120.57(1), and upon
notion, the administrative | aw judge shall deternine whether
any party participated in the proceeding for an inproper
purpose as defined by this subsection and—s—326-569{2)(e). In
maki ng such determination, the adninistrative |aw judge shal
consi der whet her the nonprevailing adverse party has
participated in two or nore ot her such proceedings involving

16
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the sanme prevailing party and the sane project as an adverse
party and in which such two or nore proceedings the
nonprevailing adverse party did not establish either the
factual or legal nerits of its position, and shall consider
whet her the factual or |egal position asserted in the instant
proceedi ng woul d have been cogni zable in the previous
proceedi ngs. I n such event, it shall be rebuttably presuned
that the nonprevailing adverse party participated in the
pendi ng proceeding for an inproper purpose.

(e) For the purpose of this subsection:

1. "lnproper purpose" neans participationin a
proceedi ng pursuant to s. 120.57(1) prinmarily to harass or to
cause unnecessary delay or for frivolous purpose or to
needl essly increase the cost of litigation,l|icensing,or
securing the approval of an activity.

2. "Costs" has the sane neaning as the costs all owed
incivil actions in this state as provided in chapter 57.

3. "Nonprevailing adverse party" nmeans a party that
has failed to have substantially changed the outcone of the
proposed or final agency action which is the subject of a
proceeding. In the event that a proceeding results in any
substantial nodification or condition intended to resolve the
matters raised in a party's petition, it shall be deternined
that the party having raised the i ssue addressed is not a
nonprevailing adverse party. The recommended order shal
state whether the change is substantial for purposes of this
subsection. In no event shall the term"nonprevailing party"
or "prevailing party" be deened to include any party that has
intervened in a previously existing proceeding to support the
position of an agency.

17
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Section 6. Subsections (1) and (4) of section 120. 60,
Fl orida Statutes, are anended to read

120. 60 Licensing.--

(1) Upon receipt of an application for a license, an
agency shall exanine the application and, within 30 days after
such receipt, notify the applicant of any apparent errors or
om ssions and request any additional information the agency is
permtted by law to require. An agency shall not deny a
license for failure to correct an error or omssion or to
supply additional information unless the agency tinely
notified the applicant within this 30-day period. An
application shall be considered conpl ete upon receipt of al
requested information and correction of any error or oni ssion
for which the applicant was tinely notified or when the tine
for such notification has expired. Every application for a
license shall be approved or denied within 90 days after
recei pt of a conpleted application unless a shorter period of
time for agency action is provided by law. The 90-day tine
period shall be tolled by the initiation of a proceedi ng under
ss. 120.569 and 120.57. Any An application for a |license that
i s not must—be approved or denied within the 90-day or shorter

time period, within 15 days after the conclusion of a public
hearing held on the application, or within 45 days after the &
reconmended order is submitted to the agency and the parties,
whi chever is latest, is considered approved. Subject to the

satisfactory conpletion of an exanm nation if required as a

prerequisite to licensure, the license shall be issued tater+.
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(4) When a licensee has nade tinely and sufficient
application for the renewal of a license with reference to any

activity of a continuing nature whiech—does—hnot—attonatiecatty
expire—by—statute, the existing license shall not expire unti

the application for renewal has been finally acted upon by the

agency or, in case the application is denied or the terns of
the license are linmted, until the last day for seeking review
of the agency order or a later date fixed by order of the
reviewi ng court.

Section 7. Subsection (11) is added to section 120. 68,
Fl orida Statutes, to read

120.68 Judicial review--

(11) In those cases involving judicial review of an

agency decision resulting in the i ssuance of a |icense or

permt, the court shall order any nonprevailing third party

appel l ant to pay costs, damages, and attorney's fees.
Section 8. Subsection (1) of section 373.114, Florida
Statutes, is anended to read:

373.114 Land and Water Adjudi catory Comm ssion; review
of district rules and orders; department review of district
rul es. --

(1) Except as provided in subsection (2), the Governor
and Cabinet, sitting as the Land and Water Adjudicatory
Conmi ssi on, have the exclusive authority to review any order
or rule of a water managenent district, other than a rule
relating to an internal procedure of the district or an order
resulting froman evidentiary hearing held under s. 120.569 or

s. 120.57, to ensure consistency with the provisions and

pur poses of this chapter. Subsequent to the |egislative

ratification of the delineation nethodol ogy pursuant to s.

373.421(1), this subsection also shall apply to an order of
19
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the departnent, or a |ocal governnment exercising del egated

authority, pursuant to ss. 373.403-373.443, except an order
pertaining to activities or operations subject to conceptua
pl an approval pursuant to chapter 378 or an order resulting

froman evidentiary hearing held under s. 120.569 or s.
120. 57.
(a) Such review nmay be initiated by the departnent or

by a party to the proceeding below by filing a request for
review with the Land and Water Adjudi catory Conm ssion and
serving a copy on the departnent and on any person naned in
the rule or order within 20 days after adoption of the rule or
the rendering of the order. For the purposes of this section
the term"party" neans any affected person who submitted ora
or witten testinony, sworn or unsworn, of a substantive
nature which stated with particularity objections to or
support for the rule or order that are cognizable within the
scope of the provisions and purposes of this chapter, or any
person who participated as a party in a proceedi ng chall engi ng
the validity of arule instituted pursuant to chapter 120. In

order for the conmission to accept a request for review
initiated by a party below, with regard to a specific order
four menbers of the conm ssion nust deternine on the basis of
the record below that the activity authorized by the order
woul d substantially affect natural resources of statew de or
regi onal significance. Review of an order may al so be accepted
if four nenbers of the conmi ssion determ ne that the order
rai ses i ssues of policy, statutory interpretation, or rule
interpretation that have regional or statew de significance
fromthe standpoint of agency precedent. The party requesting
the commission to review an order nust allege with
particularity, and the conmm ssion nust find, that:

20
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1. The order is in conflict with statutory
requi renents; or

2. The order is in conflict with the requirenents of a
duly adopted rul e.

(b) Review by the Land and Water Adjudicatory
Conmi ssion is appellate in nature and shall be based solely on
the record below. |If there was no evidentiary adm nistrative
proceedi ng bel ow, the facts contained in the proposed agency
action, including any technical staff report, shall be deened
undi sputed. The matter shall be heard by the comm ssion not
nore than 60 days after receipt of the request for review
unl ess wai ved by the parti es.

(c) If the Land and Water Adjudi catory Conm ssion
determines that a rule of a water nmanagenment district is not
consistent with the provisions and purposes of this chapter
it may require the water nmanagenent district to initiate
rul emaki ng proceedings to anend or repeal the rule. [If the
conmi ssion deternmines that an order is not consistent with the
provi sions and purposes of this chapter, the conm ssion nay
rescind or nodify the order or renand the proceeding for
further action consistent with the order of the Land and Wter
Adj udi catory Conmission only if the conmi ssion determ nes that
the activity authorized by the order would substantially
af fect natural resources of statew de or regiona
significance. In the case of an order which does not itself
substantially affect natural resources of statew de or
regi onal significance, but which raises issues of policy that
have regional or statew de significance fromthe standpoint of
agency precedent, the conmission may direct the district to
initiate rulemaking to anmend its rules to assure that future

21
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actions are consistent with the provisions and purposes of
this chapter wi thout nodifying the order

(d) In areview under this section of a construction
permt issued pursuant to a conceptual pernmit under part 1V,
whi ch conceptual pernmit is issued after July 1, 1993, a party
to the review nmay not raise an i ssue which was or coul d have
been raised in a review of the conceptual permt under this
secti on.

(e) A request for review under this section shall not
be a precondition to the seeking of judicial review pursuant
to s. 120.68 or the seeking of an adninistrative determnation
of rule validity pursuant to s. 120. 56.

(f) The Florida Land and Water Adjudi catory Comn ssion
may adopt rules to set forth its procedures for review ng an
order or rule of a water nmanagenent district consistent with
the provisions of this section.

(g) For the purpose of this section, it shall be
presunmed that activity authorized by an order will not affect
resources of statew de or regional significance if the
proposed activity:

1. Cccupies an area less than 10 acres in size, and

2. Does not create inpervious surfaces greater than 2
acres in size, and

3. Is not located within 550 feet of the shoreline of
a naned body of water designated as Qutstanding Florida
VWaters, and

4. Does not adversely affect threatened or endangered
speci es.

Thi s paragraph shall not operate to hold that any activity
that exceeds these limts is presuned to affect resources of
22
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statewi de or regional significance. The determ nation of
whet her an activity will substantially affect resources of
statewi de or regional significance shall be nmade on a
case-by-case basis, based upon facts contained in the record
bel ow.

Section 9. Subsection (8) of section 373.1501, Florida
Statutes, is anended to read:

373.1501 South Florida Water Managenent District as
| ocal sponsor. --

(8) Final agency action with regard to any project
conponent subject to s. 373.026(8)(b) shall be taken by the
departnent. Actions taken by the district pursuant to
subsection (5) shall not be considered final agency action
Any petition for formal proceedings filed pursuant to ss.

120. 569 and 120.57 shall require a hearing under the expedited
surrary hearing provisions of s. 120.574, which shall be
mandat ory. The final hearing under this section shall be held
within 30 days after receipt of the petition by the Division
of Adm nistrative Hearings.

Section 10. Paragraph (g) of subsection (2) of section
403.088, Florida Statutes, is anended to read:

403.088 Water pollution operation permts;
conditions. --

(2)

(g) The Legislature finds that the restoration of the
Ever gl ades Protection Area, including the construction,
operation, and mai ntenance of stormmater treatnent areas
(STAs),is in the public interest. Accordingly, whenever a
facility to be constructed, operated, or mamintained in
accordance with s. 373.4592 is subjected to permtting
requi rements pursuant to chapter 373 or this chapter, and the

23
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1| issuance of the initial pernmit for a new source, a new

2 | di scharger, or a reconmencing discharger is subjected to a

3 | request for hearing pursuant to s. 120.569, the adm nistrative
4| | aw judge may, upon notion by the pernmittee, issue a

5| recommended order to the secretary, whoswithin 5 days;shal

6 | i ssue an order authorizing the interimconstruction

7 | operation, or and maintenance of the facility if it conplies
8| with all uncontested conditions of the proposed pernit and al
9| other conditions reconmmended by the adninistrative | aw judge
10 | during the period until the final agency action on the pernit.
11 1. An order authorizing such interimconstruction

12 | operation, or and maintenance shall be granted if requested by
13 | notion and no party opposes it.

14 2. If a party to the adninistrative hearing pursuant
15 to ss. 120.569 and 120.57 opposes the notion, the

16 | adninistrative | aw judge shall issue a recomended order

17 | granting the notion if the adninistrative | aw judge finds

18 | that:

19 a. The facility is likely to receive the pernit; and
20 b. The environnent will not be irreparably harnmed by
21| the construction, operation, or maintenance of the facility
22 | pending final agency action on the permt.
23 3. Prior to granting a contested notion for interim
24 | construction, operation, or maintenance of a facility
25| authorized by s. 373.4592, the adm nistrative |aw judge shal
26 | conduct a hearing using the expedited sumrary hearing process
27 | defined in s. 120.574, which shall be mandatory for notions
28 | made pursuant to this paragraph. Notw thstanding the
29 | provisions of s. 120.574(1), expedited stuimrary hearing
30 | proceedings for these facilities shall begin within 30 days of
31| the notion made by the permittee. Wthin 15 days after of the

24
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1| conclusion of the expedited sunmary proceeding, the

2| adm nistrative |aw judge shall issue a recommended order

3 | either denying or approving interimconstruction, operation

4 | or maintenance of the facility, which shall be subnitted to

5] the secretary, who shall within 5 days thereafter;enter an

6 | order granting or denying interimconstruction, operation, or

7 | mai ntenance of the facility. The order shall remain in effect
8|l until final agency action is taken on the permt.

9 Section 11. Subsection (5) of section 403.412, Florida
10 | Statutes, is anended to read:

11 403. 412 Environnmental Protection Act.--

12 (5) In any administrative, licensing, or other

13 | proceedi ngs authorized by law for the protection of the air,
14 | water, or other natural resources of the state from pollution
15| i nmpai rnent, or destruction, the Departnent of Legal Affairs, a
16 | political subdivision or nmunicipality of the state, or a

17 | citizen of the state shall have standing to intervene as a

18 | party on the filing of a verified pleading asserting that the
19 | activity, conduct, or product to be licensed or permtted has
20| or will have the effect of inpairing, polluting, or otherw se
21| injuring the air, water, or other natural resources of the
22 | state. However, a citizen of this state whose substanti al
23 | interests have not been deterni ned by agency action nay not
24 | institute, initiate, petition, or request a proceedi ng under
25| s. 120.569 or s. 120.57. This subsection does not linit the
26 | ability of a nonprofit corporation or association organized in
27 | whole or in part to pronpte conservation, to protect the
28 | environnment or other biological values, or to preserve
29 | historical sites to initiate, petition, or request a
30 | proceedi ng under s. 120.569 or s. 120.57 upon asserting in a
31| verified petition that the activity, conduct, or product to be

25
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licensed or pernitted has or will have the effect of

impairing, polluting, or otherwise injuring the air, water, or

other natural resources of the state. The verified petition

nust al so assert and be subject to subsequent proof that the

corporation or association itself has, or a substantial nunber

of its nenbers have, substantial interests that will be

affected by the conduct, activity, or product to be |licensed

or permitted. Such substantial interests include the use and

enjoynent of the air, water, or other natural resources of the

state which will be affected as a result of the i ssuance of a

license or pernit.

Section 12. Subsections (8), (13), and (15) of section
403.973, Florida Statutes, are anended to read:

403.973 Expedited permtting; conprehensive plan

amendnents. - -

(8) At the option of the participating |oca
governnent, appeals of its final approval for a project may be
pursuant to the expedited sumrary hearing provisions of s.

120. 574, pursuant to subsection (15), or pursuant to other
appel | ate processes available to the | ocal governnent. The
| ocal governnent's decision to enter into an expedited &

sty hearing nmust be nmade as provided in s. 120.574 or in
t he menorandum of agreenent.

(13) The applicant, the regional pernmt action team
and participating |ocal governnents nmay agree to incorporate
into a single docunent the pernits, |licenses, and approvals
that are obtained through the expedited pernmit process. This
consol i dated pernmit is subject to the expedited sumrrary
hearing provisions set forth in subsection (15).

(15) The expedited hearing process in s. 120.574 nust

be used with regard to challenges to state agency action in
26
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1| the expedited permitting process for projects processed under

2| this section. Notwithstanding s. 120.574, use of the expedited

3 | hearing process does not require consent of the affected

4 | agency or a determnation by the adm nistrative | aw judge as

5|to its propriety; however, the hearing schedule nay be

6 | extended by witten agreenent of all parties are—stubjeet—to

7 | the—sumrary—hearingprovistons—of—s—120-574,—except—that—the

8 . . I L dae! leei-si-on- dedi .

9 | 26 5H4(2){H)——~shalt—beinthe formof—arecomendedorder—and
10 | shaH——met——econstitute—thetnat—action—of—thestate—=ageney. |In
11 | those proceedi ngs where the action of only one agency of the
12 | state is chall enged, the agency of the state shall issue the
13| final order within 10 working days of receipt of the
14 | adninistrative | aw judge's reconmended order. In those
15 | proceedi ngs where the actions of nore than one agency of the
16 | state are chall enged, the Governor shall issue the final order
17 | within 10 worki ng days of receipt of the adm nistrative | aw
18 | judge's recommended order. The participating agencies of the
19 | state nay opt at the prelimnary hearing conference to all ow
20| the admnistrative |law judge's decision to constitute the
21| final agency action. |If a participating |ocal governnent
22 | agrees to participate in the expedited stufmrary hearing
23 | provisions of s. 120.574 for purposes of review of |ocal
24 | governnment conprehensive plan anendnents, s. 163.3184(9) and
251 (10) apply.

26 Section 13. Subsection (14) of section 408. 7056

27| Florida Statutes, is anended to read:

28 408. 7056 St at ewi de Provi der and Subscri ber Assistance
29 | Program - -

30 (14) A proposed order issued by the agency or

31 | departnent which only requires the nanaged care entity to take

27
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1| a specific action under subsection (7) is subject to an

2 | expedi ted a—sumrary hearing in accordance with s. 120.574,
3|lunless all of the parties agree otherwise. |If the nanaged care
4] entity does not prevail at the hearing, the nanaged care

5] entity nust pay reasonable costs and attorney's fees of the

6 | agency or the departnent incurred in that proceedi ng.

7 Section 14. Paragraph (d) of subsection (1) of section
8| 120.57, Florida Statutes, is anended to read:

9 120.57 Additional procedures for particular cases.--
10 (1) ADDI TI ONAL PROCEDURES APPLI CABLE TO HEARI NGS

11 | I NVOLVI NG DI SPUTED | SSUES OF MATERI AL FACT. - -

12 (d) Notwithstanding s. 120.569(2)(h)¢tg), simlar fact
13 | evidence of other violations, wongs, or acts is admi ssible

14 | when relevant to prove a material fact in issue, such as proof
15| of notive, opportunity, intent, preparation, plan, know edge,
16 | identity, or absence of mstake or accident, but it is

17 | i nadni ssi bl e when the evidence is relevant solely to prove bad
18 | character or propensity. Wen the state in an adnmnistrative
19 | proceeding intends to offer evidence of other acts or offenses
20 | under this paragraph, the state shall furnish to the party
21 | whose substantial interests are being deternined and whose
22 | other acts or offenses will be the subject of such evidence,
23| no fewer than 10 days before commencenent of the proceeding, a
24 | witten statenent of the acts or offenses it intends to offer
25 | describing themand the evidence the state intends to offer
26 | with particularity. Notice is not required for evidence of
27 | acts or offenses which is used for inpeachnment or on rebuttal
28 Section 15. Paragraph (c) of subsection (1) of section
29| 120.595, Florida Statutes, is anended to read:
30 120.595 Attorney's fees.--
31

28
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(1) CHALLENGES TO AGENCY ACTI ON PURSUANT TO SECTI ON
120.57(1). - -

(c) In proceedings pursuant to s. 120.57(1), and upon
notion, the administrative | aw judge shall deterni ne whether
any party participated in the proceeding for an inproper
purpose as defined by this subsection and s. 120.569(2) (f){e).
I n maki ng such determnation, the adninistrative |aw judge
shal | consi der whet her the nonprevailing adverse party has
participated in two or nore ot her such proceedings involving
the sane prevailing party and the sane project as an adverse
party and in which such two or nore proceedings the
nonprevailing adverse party did not establish either the
factual or legal nerits of its position, and shall consider
whet her the factual or |egal position asserted in the instant
proceedi ng woul d have been cogni zable in the previous
proceedi ngs. I n such event, it shall be rebuttably presuned
that the nonprevailing adverse party participated in the
pendi ng proceeding for an inproper purpose.

Section 16. Subsection (4) of section 120.81, Florida
Statutes, is anended to read:

120. 81 Exceptions and special requirenents; genera
areas. - -

(4) REGULATI ON OF PROFESSI ONS. - - Not wi t hst andi ng s.
120.569(2) (h)tg), in a proceeding agai nst a |icensed
professional or in a proceeding for licensure of an applicant
for professional |icensure which involves allegations of
sexual m sconduct:

(a) The testinobny of the victimof the sexual
n sconduct need not be corroborat ed.

29
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(b) Specific instances of prior consensual sexua
activity between the victimof the sexual m sconduct and any
person ot her than the offender is inadmissible, unless:

1. It is first established to the adninistrative | aw
judge in a proceeding in canera that the victimof the sexua
m sconduct is mistaken as to the identity of the perpetrator
of the sexual m sconduct; or

2. If consent by the victimof the sexual ni sconduct
is at issue and it is first established to the adm nistrative
| aw judge in a proceeding in canera that such evidence tends
to establish a pattern of conduct or behavior on the part of
such victimwhich is so sinmilar to the conduct or behavior in
the case that it is relevant to the issue of consent.

(c) Reputation evidence relating to the prior sexua
conduct of a victimof sexual m sconduct is inadmn ssible.

Section 17. Paragraphs (b) and (c) of subsection (8)
of section 409.2564, Florida Statutes, are anended to read:

409. 2564 Actions for support. --

(8) The director of the Title |IV-D agency, or the
director's designee, is authorized to subpoena from any person
financial and other information necessary to establish
nodi fy, or enforce a child support order

(b) Subpoenas issued by this or any other state's
Title I V-D agency may be challenged in accordance with s.
120.569(2) (1) tkyr1. Wile a subpoena is being challenged, the
Title IV-D agency nmay not inpose a fine as provided for under
paragraph (c) until the challenge is conplete and the subpoena
has been found to be valid.

(c) The Title IV-D agency is authorized to inpose a
fine for failure to conply with a subpoena. Failure to conply
with the subpoena, or to challenge the subpoena as provided in

30
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1| paragraph (b), within 15 days after service of the subpoena

2| my result in the agency taking the follow ng actions:

3 1. Inposition of an administrative fine of not nore

4 | than $500.

5 2. Enforcenent of the subpoena as provided in s.

61 120.569(2) (1) tk)y2. Wien the subpoena is enforced pursuant to
71s. 120.569(2) (1) ftky2., the court may award costs and fees to
8| the prevailing party in accordance with that section

9 Section 18. Paragraph (d) of subsection (15) of

10 | section 409.913, Florida Statutes, is anended to read:

11 409.913 Oversight of the integrity of the Medicaid

12 | program --The agency shall operate a programto oversee the
13| activities of Florida Medicaid recipients, and providers and
14 | their representatives, to ensure that fraudul ent and abusive
15 | behavi or and negl ect of recipients occur to the m ni nrum extent
16 | possible, and to recover overpaynents and i npose sanctions as
17 | appropriate.

18 (15) The agency mmy i npose any of the foll ow ng

19 | sanctions on a provider or a person for any of the acts

20 | described in subsection (14):

21 (d) Inmediate suspension, if the agency has received
22 | information of patient abuse or neglect or of any act

23 | prohibited by s. 409.920. Upon suspension, the agency nust

24 | issue an imedi ate final order under s. 120.569(2)(0) ().

25 Section 19. Subsection (3) of section 501.608, Florida
26 | Statutes, is anended to read:

27 501.608 License or affidavit of exenption

28 | occupational license.--

29 (3) Failure to display a license or a copy of the

30| affidavit of exenption is sufficient grounds for the

31| departnent to issue an i nmmedi ate cease and desi st order, which
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shall act as an imediate final order under s.
120.569(2) (o) trr). The order may shall remain in effect unti
the comercial tel ephone seller or a person claimng to be
exenpt shows the authorities that he or she is |licensed or
exenpt. The departnment nay order the business to cease
operations and shall order the phones to be shut off. Failure
of a sal esperson to display a license may result in the

sal esperson being sunmarily ordered by the departnent to | eave
the office until he or she can produce a license for the
depart nent.

Section 20. Paragraph (a) of subsection (5) of section
628.461, Florida Statutes, is anended to read:

628. 461 Acquisition of controlling stock.--

(5)(a) The acquisition of voting securities shall be
deened approved unl ess the departnent disapproves the proposed
acquisition within 90 days after the statenent required by
subsection (1) has been filed. The departnment nay on its own
initiate, or if requested to do so in witing by a
substantially affected party shall conduct, a proceeding to
consi der the appropriateness of the proposed filing. The
90-day tine period shall be tolled during the pendency of the
proceeding. Any witten request for a proceedi ng nust be
filed with the departnent within 10 days of the date notice of
the filing is given. During the pendency of the proceeding or
review period by the departnent, any person or affiliated
person conplying with the filing requirenents of this section
may proceed and take all steps necessary to conclude the
acqui sition so long as the acquisition beconmng final is
condi ti oned upon obtaining departnental approval. The
departnent shall, however, at any tine that it finds an
i medi ate danger to the public health, safety, and welfare of

32
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the donestic policyholders exists, inmediately order, pursuant
to s. 120.569(2)(0)f{n)y, the proposed acquisition tenmporarily
di sapproved and any further steps to conclude the acquisition
ceased.

Section 21. Paragraph (a) of subsection (6) of section
628.4615, Florida Statutes, is anended to read:

628. 4615 Specialty insurers; acquisition of
controlling stock, ownership interest, assets, or control
nerger or consolidation.--

(6)(a) The acquisition application shall be revi ewed
in accordance with chapter 120. The departnent nmay on its own
initiate, or, if requested to do so in witing by a
substantially affected person, shall conduct, a proceeding to
consi der the appropriateness of the proposed filing. Tine
periods for purposes of chapter 120 shall be tolled during the
pendency of the proceeding. Any witten request for a
proceedi ng nmust be filed with the departnent within 10 days of
the date notice of the filing is given. During the pendency
of the proceeding or review period by the departnent, any
person or affiliated person conplying with the filing
requirenents of this section nay proceed and take all steps
necessary to conclude the acquisition so |ong as the
acqui sition beconing final is conditioned upon obtaining
departnental approval. The departnent shall, however, at any
time it finds an i medi ate danger to the public health,
safety, and welfare of the insureds exists, inmediately order
pursuant to s. 120.569(2)(0){n)y, the proposed acquisition
di sapproved and any further steps to conclude the acquisition
ceased.

Section 22. Paragraph (a) of subsection (2) of section
633.161, Florida Statutes, is anended to read:

33
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633. 161 Cease and desist orders; orders to correct
hazar dous conditions; orders to vacate; violation
penal ties. --

(2)(a) If, during the conduct of a firesafety
i nspection authorized by ss. 633.081 and 633.085, it is
deternined that a violation described in this section exists
whi ch poses an i medi ate danger to the public health, safety,
or welfare, the State Fire Marshal may issue an order to
vacate the building in question, which order shall be
i medi ately effective and shall be an i mediate final order
under s. 120.569(2)(0){n)y. Wth respect to a facility under
the jurisdiction of a district school board or community
col l ege board of trustees, the order to vacate shall be issued
jointly by the district superintendent or college president
and the State Fire Marshal

Section 23. Subsection (2) of section 766.207, Florida
Statutes, is anended to read:

766. 207 Voluntary binding arbitrati on of nedica
negl i gence cl ai ns. - -

(2) Upon the conpletion of presuit investigation with
prelimnary reasonabl e grounds for a nedical negligence claim
intact, the parties may elect to have damages determ ned by an
arbitration panel. Such election may be initiated by either
party by serving a request for voluntary binding arbitration
of damages within 90 days after service of the claimant's
notice of intent to initiate litigation upon the defendant.
The evidentiary standards for voluntary binding arbitration of
nedi cal negligence clains shall be as provided in ss.

120. 569( 2) (h) fgyand 120.57(1)(c).
Section 24. This act shall take effect July 1, 2001
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3
Redefines the term"snall business party" for purposes of

4 the Florida Equal Access to Justice Act. Revises
requirenments for pleadings, notions, and other papers

5 fil'ed under the Adm nistrative Procedure Act.
Redesi gnat es _summary hearings as expedited hearings under

6 s, 120,574, F.S., and provi des procedures for conducting
t hose hearings. Provides for recommended orders and fina

7 orders. ReviSes standards for awarding attorney's fees.
Revi ses the process for approval of |Iicense applications

8 and renewal s, Elimnates review of specified water
managenent district orders resulting fromcertain ]

9 eV|dent|arK hearings. Restricts perSons whose substanti al
i nterests have not been determ ned by agency action from

10 initiating proceedings under the Environnmental Protection
Act. Revi Ses conditions under which expedited hearings

11 appl y.

12
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15
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