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By Representative Argenzi ano

1 Abill to be entitled

2 An act relating to nanaged care; creating the

3 "Managed Care Organization Accountability Act

4 of 2001"; providing |egislative findings and

5 intent; providing definitions; providing

6 liability of a managed care entity for certain

7 danmages for harmto an insured or enroll ee;

8 providing certain defenses to an action agai nst

9 a managed care entity; prohibiting such

10 entities fromseeking i ndemmity from providers

11 for liability provided under the act; providing

12 that certain waivers are void and

13 unenforceable; providing limtations; providing

14 severability; providing a |egislative finding

15 of an inportant state interest; providing an

16 ef fective date.

17

18 | Be It Enacted by the Legislature of the State of Florida:

19

20 Section 1. This act may be cited as the "Managed Care
21| Organi zation Accountability Act of 2001."

22 Section 2. The Legislature finds and decl ares as

23| foll ows:

24 (1) Based on the fundanental nature of the

25| rel ationships involved, a health insurance carrier, health
26 | mai nt enance organi zation, or other nanaged care entity

27 | regul at ed under chapter 627 or chapter 641, Florida Statutes,
28 | is engaged in the business of insurance in this state, as that
29 | termis defined for purposes of the MCarran-Ferguson Act, 15
30 U S C s. 1011 et seq.

31
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(2) The state's interest in regulating the business of

i nsurance as provided in this act is to protect insurance

purchasers and their beneficiaries, including enployees, their

dependents and fanilies, and any other patients covered by

private enpl oyer-sponsored health and disability insurance,

fromthe harmthat may occur when insurance entities,

i ncl udi ng nmanaged health care insurance entities, act

i mproperly.
(3) Undue influence by a health care service plan or

managed care entity based upon financial interests interferes

with the role of the provider as the deterniner of the

patient's health care needs. A health care service plan

havi ng establ i shed the organi zational structure that fosters

such conduct, should bear the liability for injury resulting

from such conduct.

(4) It is the intent of the Legislature in enacting

this act to:

(a) Provide renedies under state law to health care

servi ce plan nmenbers and enrol |l ees and ot her insureds when

they suffer injury, whether physical, nental, enotional, or

economc, as a result of the failure of a health care service

plan or a nedical insurer to provide quality health care

services to patients.

(b) Ensure that adequate renedies under state | aw

exist for all persons who are subject to the wongful acts of

those entities that promise insurance for the life, health,

and disability of Florida citizens. The exi stence and

deterrent effects of these renedies are necessary to protect

the health and safety of the residents of this state.

(c) Address the harm caused to health care service

pl an nmenbers and enrollees or other insureds by the failure or
2
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1| refusal of the health care service plan or any other insurer
2| to tinely approve nenbers' requests for health care services
3| that are nedically appropriate and that are otherw se provi ded
4| as benefits under the plan. Wien the health care services are
5] otherwi se set forth as benefits to be provided under the plan
6| the failure or refusal to provide those benefits when

7| nedically appropriate constitutes a breach of the health care
8| service plan's or other insurer's duty of care to provide

9| health care services at a level of quality acceptabl e under
10 | state | aw

11 Section 3. Cvil renedy.--

12 (1) As used in this section, the term

13 (a) "Appropriate and nedically necessary" neans

14 | according to the standard for health care services as

15 | determi ned by physicians and health care providers in

16 | accordance with the prevailing practices and standards of the
17 | nedi cal profession and conmunity.

18 (b) "Enrollee" neans an individual who is enrolled in
19| a health care plan, including covered dependents.
20 (c) "Health care plan" neans any plan whereby any
21 | person undertakes to provide, arrange for, pay for, or
22 | reinburse any part of the cost of any health care services.
23 (d) "Health care provider" nmeans any physician
24 | hospital, or other institution, organization, or person that
25| furnishes health care services and is licensed or otherw se
26 | authorized to practice in the state.
27 (e) "Health care treatnent decision" neans a
28 | determ nati on nade when nedi cal services are actually provided
29| by the health care plan and a deci sion which affects the
30| quality of the diagnosis, care, or treatnment provided to the
31| plan's insureds or enroll ees.
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(f) "Health insurance carrier" neans an authorized

i nsurance conpany that issues policies of accident and

si ckness insurance under chapter 627, Florida Statutes.

(g) "Health nmmintenance organi zati on" neans an

organi zation |licensed under chapter 641, Florida Statutes.

(h) "Managed care entity" neans any entity that

delivers, adm nisters, or assunes risk for health care

services with systens or techniques to control or influence

the quality, accessibility, utilization, or costs and prices

of such services to a defined enroll ee popul ati on, but does

not include an enpl oyer purchasing coverage or acting on

behal f of its enpl oyees or the enpl oyees of one or nore

subsidiaries or affiliated corporations of the enpl oyer or a

pharnacy |licensed by the Board of Pharnacy.

(i) "Physician" neans an individual |icensed to

practice nedicine in this state pursuant to chapter 458 or
chapter 459, Florida Statutes.
(j) "Odinary care" neans:

1. In the case of a health insurance carrier, health

nai nt enance organi zati on, or other nanaged care entity, that

degree of care that a health insurance carrier, health

nmai nt enance organi zati on, or other nanaged care entity of

ordi nary prudence would use under the sane or sinilar

ci rcunst ances; or

2. In the case of a person who is an enpl oyee, agent,

ostensi bl e agent, or representative of a health insurance

carrier, health nmintenance organi zati on, or other nmnaged

care entity, that degree of care that a person of ordinary

prudence in the sane profession, specialty, or area of

practice as such person would use in the sane or simlar

ci rcunst ances.
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(2) A health insurance carrier, health nmintenance

organi zation, or other managed care entity shall be

responsi ble for ensuring patients that health care providers,

rather than the health care plan, are in charge of patient

care.

(3) A health insurance carrier, health nmintenance

organi zation, or other managed care entity for a health care

pl an has the duty to exercise ordinary care when making health

care treatnment decisions and is liable for danages for harmto

an insured or enrollee proximtely caused by its failure to

exerci se such ordinary care

(4) A health insurance carrier, health nmintenance

organi zation, or other managed care entity for a health care

plan is liable for damages for harmto an insured or enrollee

proxi mately caused by the health care treatnent decisi ons nade

by its enpl oyees, agents, ostensible agents, or

representatives, who are acting on its behalf and over whomit

has the right to exercise influence or control or has actually

exerci sed influence or control which result in the failure to

exerci se ordinary care

(5) It shall be a defense to any action asserted

agai nst a health insurance carrier, health naintenance

organi zation, or other managed care entity for a health care

pl an that:
(a) Neither the health insurance carrier, health

nai nt enance organi zati on, or other nanaged care entity, nor

any enpl oyee, agent, ostensible agent, or representative for

whose conduct such health insurance carrier, health

nMai nt enance organi zati on, or other nmanaged care entity is

| iabl e under subsection (4), controlled, influenced, or

participated in the health care treatnent decision; and
5
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(b) The health insurance carrier, health nmintenance

organi zation, or other nmanaged care entity did not deny or

del ay paynent for any treatnent prescribed or recoomended by a

provider to the insured or enrollee.

(6) A health insurance carrier, health nmaintenance

organi zation, or other managed care entity shall not seek

i ndemmity, whether contractual or equitable, froma provider

for liability i nposed under this section. Any provision to the

contrary in a contract with providers is void and

unenf or ceabl e.

(7) Any waiver of the provisions of this section by a

menber, subscriber, insured, or enrollee of a health insurance

carrier, health nmintenance organi zati on, or other nmnhaged

care entity is contrary to public policy and shall be void and

unenf or ceabl e.

(8) This section does not abrogate or limt any other

theory of liability otherwi se available at |aw

(9) The standards in this section create no obligation

on the part of the health insurance carrier, health

nmai nt enance organi zati on, or other nanaged care entity to

provide to an insured or enrollee treatnent that is not

covered by the health care plan of the entity.

(10) This section does not create any liability on the

part of an enployer, an enpl oyer group purchasing

organi zation, or a pharmacy |icensed by the Board of Pharnacy

t hat purchases coverage or assunes risk on behalf of its

enpl oyees.
(11) Nothing in any law of this state prohibiting a

heal th i nsurance carrier, health naintenance organi zation, or

ot her managed care entity from practicing nmedicine or being

licensed to practice nedicine may be asserted as a defense hy
6
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such health insurance carrier, health mai ntenance

organi zation, or other nmanaged care entity in an action

brought against it pursuant to this section or any other |aw.

(12) In an action against a health insurance carrier

heal t h mai ntenance organi zati on, or other nmanaged care entity,

a finding that a physician or other health care provider is an

enpl oyee, agent, ostensible agent, or representative of such

heal th i nsurance carrier, health naintenance organi zation, or

ot her managed care entity shall not be based solely on proof

that such person's nane appears in a listing of approved

physi cians or health care providers made avail abl e to insureds

or enrollees under a health care pl an

(13) If any provision of this section or the

application thereof to any person or circunstance is held

invalid, the invalidity shall not affect other provisions or

applications of the section which can be given effect wthout

the invalid provision or application, and to this end the

provisions of this section are decl ared severabl e.

Section 4. The Legislature finds that this act

fulfills an inportant state interest.
Section 5. This act shall take effect July 1, 2001.

RSk S R R Rk kR R Ik S bk O b R I O

HOUSE SUMVARY

Creates the "Managed Care Organization Accountability Act
of 2001." ProvideS legislative findings and intent with
respect to providing renedies in staté |aw for insureds
and enrol |l ees who suffer injuries due to wongful acts or
failure to be ﬂrov!ded services by a health insurance
carrier, health mai ntenance organi zation, or other
managed care entity. Provides definitions. Provides
certain liability and defenses thereto. Provides
limtations of the act.
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