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l. Summary:

The Committee Substitute for Senate Bill 1202 modifies regulatory provisons and standards for
long-term care facilities (nursing homes and assisted living facilities) regulated under parts 1l and
[11 of chapter 400, Florida Statutes, makes changes to provisons regarding civil actionsto
enforce nuraing home and asssted living facilities resdents’ rights and to seek damagesin
negligence actions, revises quaifications for certified nurang assstants, crestes the Senior-Care-
Facility Joint Underwriting Association; and provides agppropriations.

The bill amends ss. 397.405; 400.0073; 400.021; 400.0255; 400.062; 400.071; 400.111; 400.118;
400.121; 400.141; 400.19; 400.191; 400.211; 400.23; 400.235; 400.402; 400.407; 400.414;
400.417; 400.419; 400.426; 400.4275; 400.428; 400.429; 400.434; 400.435; 400.441,; 400.442;
409.908; 415.1111, 464.201,; 464.203, and 627.351, Florida Statutes.

The bill creates ss. 400.0223; 400.0233; 400.0234; 400.0235; 400.0236; 400.0237; 400.0238;
400.0247; 400.147; 400; 400.148; 400.1413; 400.1755; 400.275; 400.423; 400.4293; 400.4294;
400.4295; 400.4296; 400.4297; 400.4298; 400.4303; and 400.449, Florida Statutes.
The bill crestes four undesignated sections of law.

Il. Present Situation:
Nursing homes have long been seen as care settings of last resort for the elderly, both because

they were seen as indtitutions where the elderly went to die, and because of perceptions of
indifferent, calous and uncaring treatment by nurang home staff. Patient advocates, family
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members of people in nursing homes and attorneys representing nursaing home residents often
have taken the position that the state system for assuring quality and humane carein nurang
homes has failed and that recourse to the courtsis the method of last resort to force nursing
homes to provide quality care and to punish those who do not.

For more than 20 years, the State of Florida has grappled with issues relating to the qudity of
care that nurang homes provide to their resdents. A staff andysis for Committee Subdtitute for
Senate Bill 1218 (1980), describes the findings of a Dade County grand jury convened to
investigate nursing homes operating in that county. At the time, there were 331 state-licensed
nursng homes operating in Horida. The andyss dates:

The report described hedth hazards and deficiencies in patient care that dlegedly
have been dlowed to continue for years. Of the 38 Dade County nursing homes
surveyed by the Grand Jury, 60 percent provided ether generdly unacceptable or
consstently very poor care. The Jury found that sanctions agangt homes are
invoked ‘rardy, timidly, and ineffectivdy, and that once a deficiency is
identified, on-gte follon-up vidits are too infrequent to ensure correction. [p. 1,
Senate Saff Analysis and Economic Impact Statement, June 10, 1980]

The quality of nursing home care continues to be a concern because residents are generaly
showing increasing levels of acuity and disability and require increasingly more complex
trestments. These concerns about problemsin the quality of long-term care persist despite some
improvements in recent years, and are reflected in, and spurred by, recent government reports,
congressiona hearings, newspaper stories, and criminal and civil court cases. Debate dso
continues over the effectiveness and appropriate scope of state and nationd policies to regulate
long-term care, reduce poor performance of providers, and improve the heglth and well being of
those receiving care. These questions and debates extend beyond nursing homes to home and
community-based services and resdentid care facilities.

Regulation of Nursing Homes and Assisted Living Facilities by State Government

Nursing Homes and Related Facilitiesis the subject of ch. 400, F.S. Part | of ch. 400, F.S,
establishes the Office of State Long-Term Care Ombudsman, the State Long-Term Care
Ombudsman Council, and the loca long-term care ombudsman councils. Part |1 of ch. 400, F.S,,
provides for the regulation of nurang homes and part 111 of ch. 400, F.S.,, provides for the
regulation of asssted living fadilities. The Agency for Hedth Care Adminidration is charged

with the responsibility of developing rules related to the operation of nurang homes. The
Department of Elderly Affairs develops rules rdating to asssted living facilities. The Agency for
Hedlth Care Adminigtration licenses and ingpects both nurang homes and asssted living

facilities. The Department of Hedth performs inspections of facilities for sanitation and physica
safety purposes and local authorities have jurisdiction over fire safety ingpections.

Residents’ Rights Suits
There is a growing concern among long-term care policy experts that lawsuits againg nurang

homes are growing nationwide and, in Horida, growing at a disproportionate rate compared to
the rest of the country. The purported cause of these suitsis reported to be FHorida s unique
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gatutory scheme of liability which combines abroad residents rights civil liability cause of

action with unlimited compensatory and punitive damages, combined with the lure of add-on
attorney’ s fees. The long-term care industry perspectiveisthat this has creasted an amospherein
which nursing homes are an easy and lucrative target for litigation, and that conditions produced
by the normal process of aging and frailty at the end of life are repongble for a substantia
portion of the lawsuits.

Section 400.023, F.S,, creates a statutory cause of action againgt nursing homes that deprive or
infringe upon the rights of residents specified in s. 400.022, F.S. Sections 400.428 and 400.429,
F.S., contain smilar provisons for asssted living facilities. Proof that afacility has violated one
of these gtatutory rights is negligence per s, that is, the facility is deemed to be negligent based
solely on the violation of the statute. However, to recover damages the resident must prove the
datutory violation resulted in actual damages to the resdent which, typicaly, means the resident
must have suffered some type of physica injury. Prevailing plaintiffs may be entitled to recover
reasonable attorney’ s fees, and costs of the action, dong with actua and punitive damages.
Prevailing defendants may be entitled to receive attorney’ s fees. The statutes require that
atorney’ s fees be based on a number of factors including time and labor involved, difficulty of
the case and other smilar factors.

Suits may be brought by the resident, the resident’ s guardian, a person or organization acting on
behalf of the resdent, or the personal representative of the estate of a deceased resident.
Research conducted by the Task Force on the Avallability and Affordability of Long-Term Care
on nursng home lawsuits filed in Hillsborough County from 1990 to 2000 indicated that
residents brought 11.4 percent of the suits. Family members (sons, daughters and spouses)
brought 54.7 percent of the suits. If the suit alleges a deprivation of the right to receive adequate
hedlth care which resultsin injury or desth, claimants are required to conduct an investigation
which includes areview of the case by aphysician or registered nurse familiar with sandards of
care for nursing home residents, and a statement that the deprivation of the right occurred during
the resdent’s stay in the nursing home.

Punitive damages may be awarded for conduct which iswillful, wanton, gross or flagrant,
reckless, or conscioudy indifferent to the rights of the resdent. In addition to any other standards
for punitive damages, any award for punitive damages must be reasonablein light of actual harm
suffered, and the egregiousness of the conduct which caused the harm. Section 768.735, F.S,,
limits punitive damages against nursing homes pursuant to ch. 400, F.S,, to three times
compensatory damages unless the claimant demonstrates to the court by clear and convincing
evidence that an award in excess of the limitation is not excessvein light of the facts and
circumstances that were presented.

Other Causes of Action

In addition to bringing actions under the civil enforcement provisons of ss. 400.023 and
400.429, F.S., residents can dso sue nursing homes and assisted living facilities under avariety
of satutory and common law theories. If aresident isinjured or dies, the facility may beliable,
depending on the particular facts of the Stuation, under theories of common law negligence,
common law intentiona torts such as battery, or abuse of avulnerable adult under s. 415.1111,
F.S. Mogt of these lawsuits must be filed within four years of the injury or two years of the
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resident’s death. Although each of these legd theories has different e ements, the common
element the resdent must prove in dl of the causes of action is that the resdent suffered actual
damages as areault of the facility’s conduct. Typicaly, these damages are related to the injury or
death and are called compensatory damages, which are economic (i.e. medica bills, lost wages,
etc.) and noneconomic (i.e. pain, suffering, menta anguish, etc.) in nature,

Although a nurang home and an asssted living facility are not hedlth care providers as defined

in chapter 766, F.S., (Medica Mdpractice), there is authority for the proposition that the medical
mal practice provisonsin ch. 766, F.S.,, may apply to aresdent’ s suit againg afacility when the
facility isvicarioudy lidble for the professond medica negligence of the facility’ s employee or

agent. See, NME Properties, Inc. v. McCullough, 590 So.2d 439 (Fla. 2d DCA 1991). If chapter
766 is gpplicable, the resdent must engage in statutorily prescribed presuit screening and
investigation measures. Additiondly, chapter 766 setslimitations, in certain Stuations, on a
resdent’s ability to collect economic, noneconomic and punitive damages.

The critica issuein determining whether aresdent’s case will have to comply with the medica
malpractice provisonsis whether the facility’s employee or agent was negligent in providing
“medica care, treatment, or services.” Florida courts have struggled with thisissue as many
nursing home and assisted living facility casesinvolve mixed issues of medical care and non-
medica care (i.e. custodia care.) However, recent decisions have indicated that the medica
malpractice provisons will not apply when the resident only aleges aviolation of the resdent’s
right to recelve adequate and appropriate health care and treatment pursuant to chapter 400, even
when the violation of that right involves medical care, trestment, or services. See, Integrated
Health Care Services, Inc. v. Pauline Lang-Redway, No. 2D00-2905 (Fla. 2d DCA March 9,
2001); Preston v. Health Care and Retirement Corporation of America, No. 4D00-1141 (Fla 4th
DCA April 4, 2001).

In some cases, the resdent may recover punitive damages when the defendant’ s conduct is
particularly egregious. Currently, resdents of nursing homes can recover punitive damages

under s. 400.023(5), F.S., when the nursing home's conduct is willful, wanton, gross or flagrant,
reckless, or conscioudy indifferent to the rights of the resident. Residents of asssted living
facilities can recover punitive damages under s. 400.429(1), F.S., when the facility’s conduct is
malicious, wanton, or awillful disregard of the rights of others. If the resident pursues his or her
case under acommon law negligence theory, he or she may recover punitive damages when the
facility’ s conduct is of a“gross and flagrant character, evincing reckless disregard of human life,
or of the safety of persons exposed to its dangerous effects, or there is that entire want of care
which would raise the presumption of a conscious indifference to consequences, or which shows
wantonness or recklessness, or grosdy cardess disregard of the safety and welfare of the public,
or that recklessindifference to the rights of otherswhich is the equivadent to an intentiond

violation of them.” See White Construction Co. v. Dupont, 455 So.2d 1026, 1029 (Fla. 1984).
Florida courts have interpreted the punitive damages provisions of s. 400.023(5), F.S., asbeing
the equivaent of the common law punitive damage standard. See e.g., First Healthcare Corp. v.
Hamilton, 740 So.2d 1189, 1197 (Fla. 4" DCA 1999)

In 1999, ch. 99-225, L.O.F., was enacted and provided a series of measures that established new
gandards for pleading, proving, and recovering punitive damagesin civil actions. These changes,
found in ss. 768.72-768.737, F.S., dso provided new limitations on the amount of punitive
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damages that could be recovered. However, civil actions under chapter 400, including actions
againg nurang homes and assgted living facilities, were expresdy exempted from the new
standardsin s. 768.735(1), F.S., and the provisions under s. 768.735(2), F.S., apply.

Hospital Adverse Incident Reporting

Ambulatory surgica centers and hospitals must be licensed under chapter 395, F.S. Chapter 395,
F.S., imposes requirements on ambulatory surgical centers and hospita's, which include
ingpection and accreditation. Under s. 395.0197, F.S,, these facilities must have an interndl risk
management program. The risk management program must include the reporting of adverse
incidents that result in serious patient injury. Ambulatory surgica centers and hospitals, under s.
395.0197(8), F.S., must report the following incidents, within 15 caendar days after they occur,
to the Agency for Hedth Care Adminidration: desth of a patient; brain or spind damageto a
patient; performance of a surgica procedure on the wrong patient; performance of awrong-site
surgica procedure; performance of awrong surgicd procedure; performance of a surgica
procedure that is medicaly unnecessary or otherwise unrelated to the patient’s diagnosis or
medica condition; surgica repair of damage resulting to the patient from a planned surgica
procedure where damage is not a recognized specific risk, as disclosed to the patient and
documented through the informed consent process, or performance of procedures to remove
unplanned foreign objects remaining in a patient following surgery.

Under s. 395.0197(8), F.S,, the incident reports filed with the Agency for Hedlth Care
Administration may not be made available to the public under s. 119.07(1), F.S,, or any other law
providing access to public records, nor be discoverable or admissiblein any civil or
adminidrative action, except in disciplinary proceedings by the Department of Hedlth or the
appropriate regulatory board. The incident reports may not be made available to the public as
part of the records of investigation for and prosecution in disciplinary proceedings that are made
avallable to the public. The Department of Hedlth or the appropriate regulatory board must make
available, upon written request by a hedlth care professiond against whom probable cause has
been found, any such records, which form the basis of the determination of probable cause. The
Department of Hedlth must review each incident and determine whether it potentidly involved
conduct by the hedlth care professond who is subject to disciplinary action under the provisons
of s. 456.073, F.S.

Patient Confidentiality under Disciplinary Procedures

Section 456.073, F.S., provides procedures to be used for the discipline of health care
practitioners. Disciplinary complaints and dl information obtained by the Department of Hedlth
are confidentia and exempt from the public records and meetings laws until 10 days after
probable cause isfound or the subject of the complaint waives confidentiaity. Section
456.057(8), F.S., providesthat al patient records obtained by the Department of Hedlth and any
other documents maintained by the department which identify the patient by name are
confidentia and exempt from the public records and meetings laws, and may be used solely by
the department and the appropriate regulatory board in their investigation, prosecution, and
gpped of disciplinary proceedings. The patient records may not be made available to the public
as part of therecord of investigation for and prosecution in disciplinary proceedings.
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Chapter 2000-235, Laws of Florida, amended the following sections:

S. 400.0255(3), (8), F.S., relating to discharge or transfer of residents;

= s.400.034(5), F.S, rdating to rules for standards of care for persons under a specified
ageresding in nurdng home fadlities;

= s.400.191(2), (6), F.S, rdating to requirements for providing information to consumers,

= s.400.0225, F.S,, relating to consumer satisfaction surveys for nursing homes;

= 5.400.141(4), (5), F.S, relating to the repackaging of resdents medication and access to
other hedth-related services,

= s.400.235(3)(a), (4), (9), F.S,, relating to designation under the nursing home Gold Sedl
Program,;

= s.400.962(1), F.S,, relating to the requirement for licensure under pt. IX of ch. 400, F.S,;

= 5. 10 of ch. 2000-350, Laws of Florida, rdating to requirements for a study of the use of
automated medication-digpensing machines in nursing facilities and for demondration
projects and areport.

Joint Underwriting Associations

Section 627.351, F.S., contains provisions creating Six separate joint underwriting associations to
provide insurance coverage in areas where coverage is otherwise impossible to obtain or
excessvely expensve. Subsection (1) creates the Motor Vehicle Insurance Risk Apportionment,
subsection (2) creates the Windstorm Insurance Risk apportionment, subsection (3) creates the
political subdivision; casudty insurance risk gpportionment, subsection (4) crestes the Medica
Malpractice Risk Apportionment, subsection (5) creates the Property and Casualty Insurance
Risk Apportionment, and subsection (6) creates the Residentid Property and Casudty Joint
Underwriting Association. The political subdivison; casudlty insurance risk gpportionment in
subsection (3) and the Property and Casudty Insurance Risk Apportionment in subsection (5) are
no longer active asociations.

The Task Force on the Availability and Affordability of Long-Term Care

The Legidature created, in the 2000 Session, the Task Force on the Availability and

Affordability of Long-Term Care. The purpose of the task force was to assess the current long-
term care system in terms of the availability of dternatives to nurang homes, the qudity of care

in nursng homes and the impact of lawsuits againg nurang homes and other long-term care
fadilities on the cods of care and the financia stability of the long-term care industry. On

February 16, 2001, the task force submitted an extensive report to the Legidature. The full report
isavailable dectronicdly a:

http://Amww.fpeca.ust.edu/Task%20Force/ Publi cations/Documents/fina reportnew.PDF

Senate I nterim Project 2001-25

Staff of the Committee on Hedlth, Aging, and Long-Term Care published an interim report on
long-term care issues. The report provides recommendations in three areas. developing a
coordinated planning structure for the long-term care system, improving the qudity of carein
long-term care facilities and developing ways to make liability insurance more affordable for
long-term care facilities. The report is available eectronicaly at:
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http://mwww.leg.state.fl.us/data/ Publications/2001/Senate/reportsinterim  reports/pdf/2001-
025hc. pdf

Effect of Proposed Changes:

Section 1. Amends s. 400.0073, F.S,, to require loca ombudsman annua administrative
ingpections to focus on the rights, hedlth, safety and welfare of the residents.

Section 2. Amends s. 400.021, F.S,, to define “ controlling interest” as applied to nursing home
licensure gpplicants or nurang home licensees, modify the definition of “resdent care plan” to
provide for the highest level of function of the resdent and require Sgnatures of the director of
nursing and the resident; and define “ voluntary board member.”

Section 3. Creates s. 400.0223, F.S,, providing for eectronic monitoring devices in resident
rooms, to require: nursing homes to permit residents to use electronic monitoring devices,
posting of notice of the use of such devices, resdents to pay for the devices, protection of the
privacy rights of other residents; and nursang homes to make certain physica accommodations
for electronic monitoring. Subject to the Florida Rules of Evidence, €ectronic monitoring tapes
are admissible as evidence in ether civil or crimina actions. The section provides pendties for
violations of these provisions and for obstructing, tampering with, or destroying devices or tapes.

Section 4. Subgtantidly revises s. 400.023, F.S,, providing for civil enforcement of resident’s
rights. A negligence standard is incorporated for al causes of action brought pursuant to this
section for aviolation of the resdent’ srights or negligence. A resident will be required to prove
that a defendant owed a duty to the resident, the duty was breached, the breach of that duty was
the cause of injury, and damages resulted therefrom. The section provides that alicensee, person
or entity has a duty to exercise reasonable care, which is that degree of care areasonably careful
licensee, person, or entity would use under like circumstances. A nurse licensed under Part | of
chapter 464, F.S., has a duty to exercise care consstent with the prevailing professiona standard
of carefor anurse, which isthat leve of care, skill, and treetment which, in light of dl rdevant
surrounding circumstances, is recognized as acceptable and appropriate by reasonably prudent
amilar nurses. A violation of any right contained in s. 400.022, F.S,, is evidence of negligence,
but not negligence per se or drict liability.

An action dleging aclaim for resdent’ s rights or negligence that caused the degth of the resdent
requires the claimant to ect either survival damages pursuant to s. 46.021, F.S., or wrongful
death damages pursuant to s. 768.21, F.S. This effectively alows the persond representative of
the estate of the deceased resident to recover: (1) on behaf of the estate, economic damages and
noneconomic damages for the resdent’ s pain and suffering from the time of injury until the
resdent’s death (i.e. surviva damages); or (2) economic damages for the estate and
noneconomic damages for the pain and suffering of the deceased resdent’ s survivors, as st forth
ins. 768.21, F.S., (i.e spouse, adult children, and/or minor children.)

A resident who prevailsin seeking injunctive rdlief or aclam for an adminigtretive remedy is
entitled to recover cogts, and attorney’ s fees not to exceed $25,000. This section eiminates the
recovery of attorney’sfeesfor casesinvolving injury or degth.
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The theories of recovery in this section are in addition to, and cumulative with, other legd and
adminigrative actions. However, this section expressy provides that the medical malpractice
provisions of chapter 766, F.S., do not apply.

This section dso provides that orders, judgments, injunctions, arbitration decisons, mediation
agreements, contracts, or settlements that have the purpose of conceding informetion relating to
the settlement or resolution of any claim isvoid, contrary to public policy, and unenforceable.

Additionaly, this section requires nursing homes to provide the Agency for Hedlth Care
Adminigration acopy of any resolution of aclam or civil action brought pursuant to this part
within 90 days after the resolution of the claim. Failure to provide the copy to the agency shal
result in afine of $500 for each day it is overdue.

This section gpplies to causes of action accruing on or after July 1, 2001.

Section 5. Creates s. 400.0233, F.S,, to provide for presuit investigation, notification, discovery,
and mediation requirements. Prior to filing alawsuit dleging aviolation of resdent’ s rights or
negligence, the clamant’ s attorney must conduct a reasonable investigation that givesriseto a
good faith belief that grounds exist for an action against a defendant. The attorney isaso

required to provide each prospective defendant with written notification of the asserted claim,
which mugt identify the rights that were violated and the negligence that caused the incident and
injuries.

After recelving notice of the claim, the defendant must conduct an investigetion to evauate the
potentid lidbility and damages. The investigation must be completed no later than 75 days after
receipt of the notice. The Satute of limitationsistolled during the 75-day investigation period.
During the investigetion, the parties may engage in informa discovery, which includesthe
production of records and documents, as well asthe taking of unsworn statements of parties. The
unsworn statements and other statements, discussions, documents, reports, or work product
generated by this presuit process are not discoverable or admissible in any civil action, for any

purpose, by the opposing party.

Upon completing its presuit investigation, a defendant can reject the claim or make a settlement
offer. If the defendant makes an offer, the claimant has 15 days from the date of the receipt of the
offer to accept it by written notice. If the defendant rgects the claim or the claimant does not
accept an offer from the defendant, the parties must meet in mediation within 30 days of the
defendant’ s response to the claim.

This section is effective July 1, 2001, and gpplies to causes of action accruing on or after that
date.

Section 6. Creates s. 400.0234, F.S,, to provide that fallure to furnish complete copies of a
resident’ s records, which are in the possession and control of afacility, shall condtitute evidence
of afailure of that party to comply with good faith discovery requirements and shdl waive the
good faith certificate and presuit notice requirements for the requesting party.
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Section 7. Createss. 400.0235, F.S,, to expresdy provide that actions under this part are not
clamsfor medical mapractice and that the provisons of s. 768.21(8), F.S., do not gpply to a
clam dleging the degth of aresdent.

Section 8. Creating s. 400.0236, F.S,, to provide a statute of limitations. Actions for damages
brought pursuant to this part must be commenced within 2 years from the time the incident
occurred or within 2 years from the time the incident is discovered or should have been
discovered with the exercise of due diligence. The action cannot be brought later than 4 years
from the date of the incident or occurrence. However, when it can be shown that fraudulent
concealment or intentional misrepresentation of fact prevented the discovery of the injury, the
period of limitations is extended forward 2 years from the time the injury is discovered with the
exercise of due diligence, but in no event to exceed 6 years from the date of the incident.

This section gpplies to causes of action that have accrued prior to the effective date of this act
(July 1, 2001.) However, asavings clause is indtituted to preserve those claims that would not
have been barred under prior law.

Section 9. Cresating s. 400.0237, F.S,, to provide standards relating to the pleading and recovery
of punitive damages. To recover punitive damages, aclamant must prove by clear and
convincing evidence that a defendant was personaly guilty of intentional misconduct or gross
negligence, as those terms are defined in this section. An employer will be responsible for
punitive damages resulting from an employee’ s conduct only if: (1) the employer actively and
knowingly participated in the employee' s conduct; (2) the officers, directors, or managers of the
employer knowingly condoned, ratified, or consented to the employee’' s conduct; or (3) the
employer engaged in conduct that congtitutes gross negligence that contributed to the loss,
damages, or injury suffered by the clamant. This section is stated to be remedia in nature and
takes effect upon becoming law.

Section 10. Createss. 400.0238, F.S,, to provide limitations on punitive damages. This section
provides that punitive damages are generdly limited to the greater of three times compensatory
damages or $1,000,000. Where the defendant’ s conduct was motivated solely by unreasonable
financid gain and the unreasonably dangerous nature of the conduct, together with the high
likelihood of injury resulting from the conduct, was actudly known by the managing agent,
director, officer, or other person responsible for making policy decisons on behdf of the
defendant, punitive damages are limited to the greater of four times compensatory damages or
$4,000,000. However, when the defendant had a specific intent to harm the claimant and the
defendant’ s conduct did in fact harm the claimant, there is no cap on punitive damages.

This section a so provides that a court may use its discretion pursuant to s. 768.74, F.S.,, rdating
to additur and remittitur of damage awards, when considering the reasonableness of a punitive
damage award that is less than three times compensatory damages. A jury may not be informed
of the provisions of this section. Also, clamant’s attorney’ s fees may only be based upon the
amount of punitive damages entered in the final judgment, as opposed to the amount awarded by
the jury.

This section is stated to be remedid in nature and takes effect upon becoming law.
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Section 11. Amendss. 768.735, F.S,, relating to exceptions to punitive damages standardsin
certain sections of ch. 768, F.S,, to conform this section with changes made by this act.

Section 12. Amendss. 415.1111, F.S,, relating to civil actions for abuse, neglect or exploitation
of vulnerable adults, to provide that it does not goply to any licensee or entity who establishes,
controls, conducts, manages, or operates a nuraing home or asssted living facility.

Section 13. Creates s. 400.0247, F.S,, to provide that, in any action where punitive damages are
awarded in lawsuits againgt nursing homes, the clerk of the court shdl forward to the state
attorney of that circuit a copy of the complaint, any amended complaints, the verdict form, and
thefind judgment.

Section 14. Amends s. 400.0255, F.S,, rdating to transfer or discharge from a nursing home, to
provide that the provisions of that section only gpply to trandfers or dischargesinitiated by the
nursng home and not those actionsinitiated by the resident, resdent’ s representative, or
resdent’s physician.

Section 15. Amends s. 400.062, F.S., to increase the maximum base license fee for nursaing
homes from $35 to $50 per bed.

Section 16. Amends s. 400.071, F.S,, to require an gpplicant for licensure to provide identifying
information for any contralling interest. A subsection is added requiring a Sgned affidavit
disclosing any financid or ownership interest held by specified individuasin thelast 5 yearsin

an entity in this or any other state which has closed voluntarily or involuntarily; which has filed

for bankruptcy; has had areceiver gppointed; has had a license denied, suspended or revoked; or
has had an injunction issued againg it which was initiated by aregulatory agency. The affidavit
must disclose the reason any such entity was dosed, whether voluntarily or involuntarily. The
agency isrequired to establish standards for reporting thisinformation. The agency is authorized
to issue an inactive license to a nursing home temporarily unable to provide services, which is
reasonably expected to resume services. A nursing home seeking an inactive license must obtain
agency approval prior to suspending services or notifying residents of the need to be transferred
or discharged. Facilities must establish and submit plans for quaity assurance and risk
management with gpplications for licensure,

Section 17. Amendss. 400.102, F.S,, authorizing the agency to take action against alicensee for
fraudulently dtering, or fasfying or causing the fraudulent dtering or fasifying of, medid
records or nursing home records.

Section 18. Amends s. 400.111, F.S,, to prohibit the renewa of alicense if the gpplicant has
faled to pay Sate or federd fines except where the applicant places the fine amount in escrow
for the period of the apped.

Section 19. Amends s. 400.118, F.S.,, to require quality-of- care monitors to vist each nurang
facility at least quarterly, and to require that priority for additiond visits be given to facilities
with ahistory of patient care deficiencies. A requirement that quaity-of-care monitors assess
operations of internd quaity-improvement and risk-management programs and adverse incident
reportsis added. Quality of care monitors are required to immediately report conditions that
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represent repeated observations of deficient practice to area office supervisors for appropriate
regulatory action.

Section 20. Amends s. 400.121, F.S,, to alow the agency to deny, suspend or revoke a license,
or levy afine of no more than $500 per day on afacility which has a demongtrated pattern of
deficient practice, failed to pay state or federa fines, been excluded from Medicaid or Medicare
or been the subject of an adverse action againg any controlling interest including the
gppointment of areceiver, denid or suspenson or revocation of alicense or the issuance of an
injunction by aregulatory agency. If the adverse action involves solely a management company,
the gpplicant or licenseeisto be given 30 days to remedy before fina action istaken. The hill
replaces permissive language, which alowed the agency to deem the proper level of such fines
up to alimit of $500, with a requirement that these fines be $500 per violation. The bill specifies
that adminigrative proceedings challenging agency action must be reviewed based on facts and
conditions that resulted in the initia agency action. Where the licensee has appeded afine the
agency may not deny, suspend or revoke the license if the fine amount is placed in escrow.

Section 21. Amendss. 400.126, F.S., to require a Comprehensive Assessment and Review for
Long-Term-Care for resdents in anursing home for which areceiver has been gppointed.

Section 22. Amends 400.141, F.S,, to require nursing facilities to submit the information
regarding controlling interests in a management company within 30 days of the effective date of
the management agreement; submit semiannudly or more often if required, information
regarding facility daff-to-resdent ratios, Saff turnover, and staff stability, including information
regarding certified nurang assgtants, licensed nurses, the director of nursing, and the facility
adminigtrator. Reporting of vacant bedsin afacility is required monthly. The bill provides
formulas for caculating ratios and turnover, and exempts employees terminated in a
probationary period from the turnover calculation.

The hill requires nurang facilities to notify alicensed physician when aresdent exhibits sgns of
menta, psychosocid, or adjusment difficulty. The physician must be notified within 30 days of
acknowledgement of signs by facility staff. The facility is required to arrange for necessary care
and sarvices to treat any underlying condition.

If the facility implements adining and hospitaity attendant program, it must be devel oped and
implemented under the supervison of the facility director of nursing; alicensed nurse or dietitian
must conduct the training of the attendants; and a person employed in this program must perform
tasks under the direct supervison of alicensed nurse.

Each nursing facility isrequired to report to the agency, within 30 days, any filing for bankruptcy
protection by the facility or a parent corporation, spin-off or divestiture of assets, and corporate
reorganization.

Each facility isrequired to maintain liability insurance coverage of at least $250,000 per claim
with an annud aggregate amount of $500,000.

Section 23. Section 400.1413, F.S,, is created to provide nursing homes the authority to place
requirements on volunteersin the facility.
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Section 24. Creates s. 400.147, F.S,, to require nursing facilities to implement an interna risk-
management and quality-assurance program. The purpose of this program is to assess patient
care practices, review facility quality indicators, facility incident reports, deficiencies cited by
the agency, shared-risk agreements, and resident grievances, and to develop plans of action to
correct and respond quickly to identified qudity deficiencies. The program must include arisk
manager who is responsible for implementation and oversght of the facility’ s risk- management
and quality-assurance program.

The bill requires each nuraing facility to have a risk-management and quality-assurance
committee that is required to meet monthly. Facilities must develop policies and procedures to
implement the program, including the investigation and andysis of the frequency and causes of
generd categories and specific types of adverse incidents. The interna risk-management and
quality-assurance program is the responshility of the facility administrator.

The risk-management and quality- assurance program must include an education and training
component for al nonphysician personnd as part of an initid orientation and at least 1 hour
annudly of such training for dl non-physician personne working in clinicd areas and providing
resident care; analyss of resdent grievances which relate to resdent care and qudity of clinica
sarvices, and the development of an incident reporting system. The bill specifies that in addition
to the other programs mandated, the program must encourage development, implementation and
operation of other innovative gpproaches intended to reduce the frequency and severity of
adverse incidents to resdents and violations of resident’ srights.

The internd risk-management and quality-assurance program must include the use of incident
reports that are to be filed with the risk manager and the facility administrator. The risk manager
isto have free access to al resdent records of the facility. Incident reports are to be used to
develop categories of incidents, which identify problem areas. Once identified, procedures are to
be adjusted to correct the problem area. The incident reports are part of the work papers of an
attorney and, though subject to discovery, are not admissible as evidence in court.

Adverseincident is defined as an event over which the facility staff could have exercised control
and which is associated in whole or in part with the facility’ s intervention, rather than the
condition for which the intervention occurred. Adverse incidents are those events which result in
degath; brain or spina damage; permanent disfigurement; fracture or didocation of bones or
joints, aresulting limitation of neurological, physica, or sensory function; any condition

requiring medica attention to which the resdent has not given his or her informed consent
including failure to honor advance directives; any condition that required the trandfer of the
resdent, within or outsde the facility, to a unit providing amore acute level of care dueto the
adverse incident, rather than the resident’ s condition prior to the adverse incident; abuse, neglect,
or exploitation; resident eopement; or an event that is reported to law enforcement.

Thefadlity is required to notify the agency within 1 business day after the risk manager or his or
her designee receives the report of an adverse incident. The agency is dlowed to investigate any
such incident, as it deems gppropriate, and is dlowed to prescribe measures that must or may be
taken in response to the incident. The agency isto review each incident and determine whether
the incident potentialy involved conduct by a hedth care professond who is subject to



BILL: CS/CS/SB 1202 Page 13

disciplinary action. If thisis the case, the provisons rdated to disciplinary proceedings of s.
456.073, F.S,, apply. The natification is confidentid and not discoverable or admissiblein any
civil or adminigtrative action, except disciplinary proceedings by the agency or regulatory
boards.

Each facility must complete the investigation and submit an adverse incident report to the agency
for each adverse incident within 15 caendar days after its occurrence, on aform developed by
the agency. The agency isto review the information, and determine whether the incident
potentialy involved conduct subject to the disciplinary proceedings of s. 456.073, F.S. The
adverse incident report must contain the name and license number of the risk manager. The
report is confidential and not discoverable or admissible in any civil or adminidrative action,
except disciplinary proceedings by the agency or a professiona board.

Each facility must report monthly any liability dlaim filed againg it to include the name of the
resident, the date of the incident, and the type of injury or violation aleged.

Internal risk managers are required to investigate every alegation of sexua misconduct againgt a
member of the facility's personnel who has direct resdent contact, if it is dleged that the sexud
misconduct occurred at the facility or on its grounds. The risk manager is required to notify the
resdent representative or guardian of the victim that an alegation of sexua misconduct has been
made and that an investigation is being conducted.

Witnesses or those possessing actua knowledge of the act that is the basis of an dlegation of
sexud misconduct are required to notify loca law enforcement, the centra abuse hatline, the
facility risk manager and administrator. The term “sexua abuse’ is defined.

The bill requires the agency, as part of its licensure ingpection process, to review the interna
risk-management and quaity-assurance program at each facility to determine whether the
program meets standards in laws and rules, is being conducted in a manner designed to reduce
adverse incidents and is appropriately reporting incidents as required by this section.

Thereis no monetary ligbility or cause of action againgt any licensed risk manager for the
implementation and oversight of the internd risk- management and quaity-assurance program or
acts or proceedings within the scope of the program, if the risk manager acts without intentional
fraud.

If the agency has a reasonable belief that conduct of afacility employee is grounds for
disciplinary action by aregulatory board, the agency is required to report thisto the regulatory
board.

The agency is authorized to adopt rules to administer this section, and is required to submit an
annua report to the Legidature about nurang homeinterna risk- management. Theinformation
in the report isto be arrayed by county and include the total number of adverse incidents, listings
by category and types of injuries, types of saff involved, types of clamsfiled based on an
adverse incident or reportable injury and disciplinary action taken againgt staff, categorized by
type of gaff involved.
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Section 25. Creates s. 400.148, F.S.,, to require the agency to develop a pilot project to ensure the
quality of care of resdents by placing skilled and trained medica personnd in the 100 highest-
scoring nursing homes in the Horida Nursing Home Guide and in the 25 asssted living facilities

with the poorest regulatory history. The agency is authorized to provide this service through
contract.

Section 26. Creates s. 400.1755, F.S,, to provide that individuas who provide care to persons
with Alzhemer’'s disease must complete dementia-specific training. The duration of the training
and the time within which the training must be completed are specified. Upon completion of the
training, the trainee must be issued a certificate. The Department of Elderly Affairs, or its
designee, must approve training courses and providers. The department is authorized to adopt
rules.

Section 27. Amends s. 400.19, F.S,, to require that unannounced on-site visits be conducted
every 3 months for each facility with a conditiond license.

Section 28. Amendss. 400.191, F.S,, to: require the Agency for Hedlth Care Adminigtration to
publish a“Nursng Home Guide Watch List”; specify the content of the watch list; require that
the agency transmit the weatch ligt to each facility by mail and make the waich ligt avalable onits
web site; and to require nursing facilities to post the most recent version of the nursing home
watch lig.

Section 29. Amends s. 400.211, F.S,, to adlow nursing facilities to employ, for up to 4 months,
individuals as nuraing assstants who are not yet certified as nuraing assstants but who are
enrolled in or have completed state-gpproved nursing assistant programs, or who are actively
certified and on the registry in another state and who have not been found guilty of abuse,
neglect, or exploitation in that state. Nursing assistants employed by nursing facilities for 12
months or longer mug, as a condition of maintaining certification, submit to performance
reviews and recelve regular in-service education based on the outcome of performance reviews.
I n-service education must be sufficient to ensure continuing competence of nursing asssants, be
at least 18 hours per year and may include hours accrued under certified nursing assstant
continuing education requirements. Annud training must indude techniques for assgting with
egting and proper feeding; principles of adequate nutrition and hydration; techniques for assisting
and responding to cognitively impaired residents or resdents with difficult behaviors, end- of-life
care techniques; and recognizing changes that place aresident at risk for pressure ulcers and
fals. Thetraining must address areas of weskness as determined in performance reviews and
may address the specid needs of residents as determined by the facility staff.

Section 30. Amends s. 400.23, F.S,, to require adoption of rules regarding the implementation of
the consumer-satisfaction survey; the availability, distribution and posting of reports and records;
and the Gold Sed Program. The agency is required to adopt rules specifying a minimum staffing
gtandard for certified nurang assstants of 2.3 hours of direct care per resdent per day beginning
January 1, 2002, increasing to 2.6 hours beginning January 1, 2003, increasing to 2.8 hours
beginning January 1, 2004, and increasing to 2.9 hours beginning January 1, 2005. The nursing
assdtant Staff ratio is never to be below 1 certified nurang assstant per 20 resdents A minimum
licensed nursing standard of 1.0 hour direct resident care per resdent per day is established. The
licensed nursing St&ff ratio isto never be below one licensed nurse per 40 residents. Each nursing
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home is required to document compliance with these saffing Sandards and post daily the names
of staff on duty. Nursing assistants employed under s. 400.211(2), F.S., may be included in the
daffing ratios only if they provide services on afull-time basis.

The finesfor violation of each of the three classes of deficiency with which anurang home can
be charged are subdivided into three categories, “isolated”, “ patterned”, or “widespread”. An
isolated deficiency is a deficiency affecting one or avery limited number of residents or staff, or
isagtuation that occurs only occasiondly or in avery limited number of locations. A patterned
deficiency is a deficiency where more than avery limited number of residents or S&ff are
involved, the Situation has occurred in severa locations, or the same resident or residents have
been affected by repeated occurrences of the deficient practice, but the effect is not found to be
pervasive throughout the facility. A widespread deficiency is a deficiency where the problems
causing the deficiency are pervasive in the facility or represent systemic failure thet affected or
could affect alarge portion of the resdents.

The finesfor each level of deficiency are based on whether the deficiency wasisolated, patterned
or widespread, with the fine increasing for each type.

Section 31. Amendss. 400.235, F.S,, to modify the Gold Seal Program stable workforce
requirement to use the cal culation methodology described in s. 400.141, F.S.

Section 32. Creates s. 400.275, F.S,, to require the agency to assign newly-hired surveyors, as
part of basic training, to anursang home for at least 2 days within a7 day period to observe
facility operations before the surveyor begins survey responsihilities. The agency may not assign
asurveyor to perform asurvey, evaludion, or consultation a a nursng home in which the
surveyor was an employee within the preceding 5 years. The agency is required to provide
semiannud joint training for nurang home surveyors and facility saff on at least one of the 10
federd citations most frequently issued againgt nuraing homesin Florida. The bill requires
members of nursang home survey teams who are licensed as nurses, digticians or nutritionists, or
clinical counsglors and psychothergpidts, to earn no less than 50% of the required continuing
education credits in geriatric care. Surveyors who are pharmacists are required to earn no less
than 30% of the required continuing education hoursin geriatric care. The agency isto ensure
that a physician or nurse with geriatric experience participates in the agency’ sinforma dispute
resolution process.

Section 33. Amends s. 400.402, F.S,, to delete the current definition of “managed risk” for
assged living fadilities

Section 34. Amends s. 400.407, F.S,, to increase the frequency of agency monitoring vidts for
assigted living facilities licensed to provide extended congregate care services from 2 times per
year to quarterly and assisted living facilities licensed to provide limited nursing services from
once ayear to twice a year. Conforming changes relaing to the frequency of licensure
ingpections are made. The fee Sructure for licensure of assisted living facilitiesis modified.

Under current statutes licenses are biennid, with a base fee for standard facilities of $240 plusan
additiona $30 per bed to a maximum fee of $10,000. No fee is assessed for beds designated for
recipients of optiona state supplementation payments. Facilities licensed as extended congregate
care facilities are charged an additional base fee of $400. Facilities licensed to provide limited
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nursing services are charged an additiona base fee of $200 per license with an additiond fee of
$10 per resident. The total biennia fee may not exceed $2,000. The bill replaces these fee
schedules with afee of $50 per bed. An additional fee of $100 is charged for each bed approved
for extended congregate care and an additiona fee of $75 for each bed gpproved for limited
nursing services to amaximum fee of $10,000. The bill exempts optiona state supplementation
beds from thisfee.

Section 35. Amends s. 400.414, F.S,, to include, as grounds for which the agency may deny,
revoke, or suspend alicense or impose an adminidtrative fine, any act which congtitutes a ground
upon which application for alicense may be denied. The agency may issue atemporary license
pending digposition of a proceeding involving the sugpension or revocation of an assisted living
fadility license.

Section 36. Amends s. 400.417, F.S., to change the name of the biennia licenses to a standard
license.

Section 37. Amends s. 400.419, F.S,, to increase the minimum adminigrative fines for al classes
of violationsin assgted living facilities. Pendtiesfor dass| violations (deficiencies which

present an imminent danger to residents or guests or a substantia probability of deeth or physica
harm) are set at no less than $5,000 not to exceed $10,000. The current levels for these violations
are from $1,000 to $10,000. The agency may levy such afine notwithstanding the correction of
the violation Penatiesfor class |l violations (those that directly threaten the hedth, safety or
security of residents) are set at an amount no less than $1,000 not to exceed $5,000. The current
levels for these violations are from $500 to $5,000 for each violation. The bill specifiesthéat a
citation for acdass|I violation must specify the time within which the violation is to be corrected
and ddetes a provision, which prevented imposition of the pendty for class |l violationsif the
violation is corrected within specified time limits, unlessit is a repeet offense. The pendty for
class|ll violaions (an indirect or potentid relationship to hedth, safety, or security of resdents)
isset a no less than $500 not to exceed $1,000 for each violation. The current levels for these
violations are from $100 to $1,000 for each violaion. The bill specifies thet acitation for aclass
I violation must specify the time within which the violaion is to be corrected and deletes a
provison, which prevented imposition of the pendty for dass|l violaionsif the violation is
corrected within specified time limits, unlessiit is arepesat offense. The pendty for uncorrected
dass 1V violations (those which do not have the potentia of negatively affecting resdents) is set
from $100 to $200 per violation. The current levels for these vidlations are $50 to $200 for each
violation. The bill deletes a provison alowing the agency to impose fines for violations, which
cannot be classified according to the classfication system

The bill increases the pendty for operation of an unlicensed assgted living facility to $1,000 per
day from the current level of $500 per day for each day beyond 5 days after agency notification.
In the ingtance of an unlicensed facility operated by an owner or administrator who concurrently
operates alicensed facility, the fine is increased from $500 per day to $5,000 per day. The bill
removes the discretion of the agency to st the level of afine a up to $5,000 for owners who fall
to apply for a change-of-ownership license, replacing it with aflat fine of $5,000.

Section 38. Creates s. 400.423, F.S,, providing for voluntary interna risk-management and
quality-assurance programs in asssted living facilities. The purpose of this program isto assess
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patient care practices; review facility quaity indicators, facility incident reports, deficiencies
cited by the agency, shared-risk agreements, and resident grievances, and develop plans of action
to correct and respond quickly to identified quality deficiencies.

Each facility isrequired to maintain adverse incident reports. Adverse incident is defined as an
event over which the facility staff could have exercised control and which is associated in whole
or in part with the facility’ s intervention, rather than the condition for which the intervention
occurred. Adverse incidents are those events which result in death; brain or spind damage;
permanent disfigurement; fracture or didocation of bones or joints; any condition requiring
medicd attention to which the resdent has not given his or her informed consent including
failure to honor advance directives; any condition that required the transfer of the resident,
within or outsde the facility, to a unit providing a more acute level of care due to the adverse
incident, rather than the resident’ s condition prior to the adverse incident; abuse, neglect, or
exploitation; resdent elopement; or an event that is reported to law enforcement.

The facility, regardless of the number of beds, is required to notify the agency within 1 business
day after the occurrence an adverse incident. The agency isto review each incident and
determine whether the incident potentidly involved conduct by the hedlth care professond who
issubject to disciplinary action. If thisis the case, the provisons related to disciplinary
proceedings of s. 456.073, F.S., apply. The notification is confidential and not discoverable or
admissblein any civil or adminigrative action, except disciplinary proceedings by the agency or
regulatory boards.

Each facility, regardless of the number of beds, must submit an adverse incident report to the
agency for each adverse incident within 15 calendar days after its occurrence.

If the agency has a reasonable belief that conduct of afacility employeeis grounds for
disciplinary action by aregulatory board, the agency is required to report this to the regulatory
board.

The agency is required to submit an annud report to the Legidature about asssted living facility
interna risk-management. The information in the report isto be arrayed by county and include
the tota number of adverseincidents, listings by category and types of injuries, types of clams
filed based on an adverse incident or reportable injury and disciplinary action taken againgt Saff,
categorized by type of gaff involved.

Section 39. Amends s. 400.426, F.S,, to require assisted living facilities to notify alicensed
physician when aresdent exhibits sgns of menta, psychosocid, or adjusment difficulty. The
physician must be notified within 30 days of acknowledgement of sgns by facility Saff. The
facility is required to arrange for necessary care and servicesto treat any underlying condition.

Section 40. Amends s. 400.4275, F.S,, to require an assisted living fadlity to maintain ligbility
coverage of at least $250,000 per claim with an annua aggregate amount of $500,000.

Section 41. Amendss. 400.428, F.S., to make conforming changes relaing to the frequency of
licensure surveys.
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Section 42. Amends s. 400.429, F.S,, relating to civil actionsto enforce assgted living facility
resdent’ srights. A negligence standard is incorporated for al causes of action brought pursuant
to this section for aviolation of the resident’ s rights or negligence. A resident will be required to
prove that a defendant owed a duty to the resident, the duty was breached, the breach of that duty
was the cause of injury, and damages resulted therefrom. The section provides that alicensee,
person or entity has a duty to exercise reasonable care, which isthat degree of care areasonably
careful licensee, person, or entity would use under like circumstances. A nurse licensed under
Part | of chapter 464, F.S., has a duty to exercise care consstent with the prevailing professona
gandard of carefor anurse, which isthat leve of care, skill, and trestment which, in light of dl
relevant surrounding circumstances, is recognized as acceptable and gppropriate by reasonably
prudent smilar nurses. A violaion of any right contained in s. 400.428, F.S,, is evidence of
negligence, but not negligence per se or drict ligbility.

An action dleging aclaim for resdent’ s rights or negligence that caused the degth of the resident
requires the clamant to eect ether survival damages pursuant to s. 46.021, F.S., or wrongful
death damages pursuant to s. 768.21, F.S. This effectively dlows the personal representative of
the estate of the deceased resident to recover: (1) on behaf of the estate, economic damages and
noneconomic damages for the resdent’ s pain and suffering from the time of injury until the
resdent’ s degth (i.e. survival damages); or (2) economic damages for the estate and
noneconomic damages for the pain and suffering of the deceased resident’ s survivors as st forth
ins. 768.21, F.S., (i.e. spouse, adult children, and/or minor children.)

A resdent who prevailsin seeking injunctive relief or aclam for an adminidrative remedy is
entitled to recover costs, and attorney’ s fees not to exceed $25,000. This section diminates the
recovery of attorney’sfeesfor casesinvolving injury or degth.

The theories of recovery in this section are in addition to, and cumulative with, other legd and
adminigtrative actions. However, this section expresdy provides that the medicd ma practice
provisions of chapter 766, F.S., do not apply.

This section aso provides that orders, judgments, injunctions, arbitration decisions, mediation
agreements, contracts, or settlements that have the purpose of concedling informetion relating to
the settlement or resolution of any claim isvoid, contrary to public policy, and unenforcesgble.

Additionaly, this section requires asssted living facilities to provide the Agency for Hedth Care
Adminigration a copy of any resolution of aclam or civil action brought pursuant to this part
within 90 days after the resolution of the clam. Failure to provide the copy to the agency shdl
result in afine of $500 for each day it is overdue.

This section gpplies to causes of action accruing on or after July 1, 2001.

Section 43. Creates s. 400.4293, F.S., to provide presuit notice, investigation, discovery, and
mediation requirements. Prior to filing alawsuit dleging aviolation of resdent’ s rights or
negligence, the claimant’ s attorney must conduct a reasonable investigation that givesriseto a
good faith belief that grounds exist for an action againgt a defendant. The attorney isaso
required to provide each prospective defendant with written notification of the asserted claim,
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which must identify the rights that were violated and the negligence that caused the incident and
injuries.

After receiving notice of the claim, the defendant must conduct an investigetion to evauate the
potentia ligbility and damages. The investigation must be completed no later than 75 days after
receipt of the notice. The statute of limitations is tolled during the 75-day investigation period.
During the investigetion, the parties may engage in informa discovery, which includes the
production of records and documents, as well asthe taking of unsworn statements of parties. The
unsworn statements and other statements, discussions, documents, reports, or work product
generated by this presuit process are not discoverable or admissible in any civil action, for any

purpose, by the opposing party.

Upon completing its presuit investigation, a defendant can regject the claim or make a settlement
offer. If the defendant makes an offer, the claimant has 15 days from the date of the receipt of the
offer to accept it by written notice. If the defendant rgjects the claim or the claimant does not
accept an offer from the defendant, the parties must meet in mediation within 30 days of the
defendant’ s response to the claim.

This section is effective July 1, 2001, and applies to causes of action accruing on or after that
date.

Section 44. Creates s. 400.4294, F.S,, to provide that failure to furnish complete copies of a
resident’ s records, which are in the possession and control of afacility, shall condtitute evidence
of afailure of that party to comply with good faith discovery requirements and shdl waive the
good faith certificate and presuit notice requirements for the requesting party.

Section 45. Creates s. 400.4295, F.S,, to expresdy provide that actions under this part are not
clamsfor medica mapractice and that the provisons of s. 768.21(8), F.S., do not gpply to a
clam dleging the degth of aresdent.

Section 46. Creates s. 400.4296, F.S,, to provide a statute of limitations. Actions for damages
brought pursuant to this part must be commenced within 2 years from the time the incident
occurred or within 2 years from the time the incident is discovered or should have been
discovered with the exercise of due diligence. The action cannot be brought later than 4 years
from the date of the incident or occurrence. However, when it can be shown that fraudulent
concealment or intentional misrepresentation of fact prevented the discovery of the injury, the
period of limitations is extended forward 2 years from the time the injury is discovered with the
exercise of due diligence, but in no event to exceed 6 years from the date of the incident.

This section gppliesto causes of action that have accrued prior to the effective date of this act
(July 1, 2001.) However, a savings clause is indituted to preserve those claims that would not
have been barred under prior law.

Section 47. Creates s. 400.4297, F.S., to provide standards relating to the pleading and recovery
of punitive damages. To recover punitive damages, a clamant must prove by clear and

convincing evidence that a defendant was persondly guilty of intentional misconduct or gross
negligence, as those terms are defined in this section. An employer will be respongble for
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punitive damages resulting from an employee’ s conduct only if: (1) the employer actively and
knowingly participated in the employee’ s conduct; (2) the officers, directors, or managers of the
employer knowingly condoned, ratified, or consented to the employee’ s conduct; or (3) the
employer engaged in conduct that congtitutes gross negligence that contributed to the loss,
damages, or injury suffered by the clamant. This section is sated to be remedid in nature and
takes effect upon becoming law.

Section 48. Creates s. 400.4298, F.S,, to provide limitations on punitive damages. This section
provides that punitive damages are generdly limited to the greeter of three times compensatory
damages or $1,000,000. Where the defendant’ s conduct was motivated solely by unreasonable
financid gain and the unreasonably dangerous nature of the conduct, together with the high
likelihood of injury resulting from the conduct, was actudly known by the managing agent,
director, officer, or other person responsible for making policy decisons on behdf of the
defendant, punitive damages are limited to the greater of four times compensatory damages or
$4,000,000. However, when the defendant had a specific intent to harm the claimant and the
defendant’ s conduct did in fact harm the claimant, there is no cap on punitive damages.

This section aso provides that a court may use its discretion pursuant to s. 768.74, F.S., relating
to additur and remittitur of damage awards, when considering the reasonableness of a punitive
damage award that is less than three times compensatory damages. A jury may not be informed
of the provisons of this section. Also, clamant’s atorney’ s fees may only be based upon the
amount of punitive damages entered in the find judgment, as opposed to the amount awarded by
thejury.

This section is stated to be remedia in nature and takes effect upon becoming law.

Section 49. Creates s. 400.4303, F.S,, to provide that, in any action where punitive damages are
awarded in alawsuit againgt an asssted living facility, the derk of the court shdl forward to the
date attorney of that circuit acopy of the complaint, any amended complaints, the verdict form,
and thefind judgment.

Section 50. Amends s. 400.434, F.S,, to dlow the agency to use data collected by long-term care
ombudsman councils in investigations involving violations of regulatory sandards.

Section 51. Amendss. 400.435, F.S., to make conforming changes regarding frequency of
assged living facility licensure ingpections.

Section 52. Amends s. 400.441, F.S,, to require the Department of Elderly Affars, in
consultation with the agency, the Department of Children and Family Services, and the
Department of Hedlth to adopt rules, policies and procedures regarding the use of internd risk-
management and quality-assurance in assigted living fadilities, and to make conforming changes
regarding the frequency of licensure inspections and del ete obsolete provisions.

Section 53. Amends s. 400.442, F.S., to make conforming changes regarding the frequency of
assged living fadility licensure surveys.
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Section 54. Creates s. 400.449, F.S., to make fraudulent dteration, falsification, or defacement of
medica or other records of asssted living facilities, or causing or procuring such offense to be
committed, a second-degree misdemeanor, and specify that conviction for such offenseis
grounds for regtriction, suspension or termination of license privileges.

Section 55. Amends s. 464.203, F.S,, to require a certified nursing assistant who has not
performed nursaing-related services for monetary compensation for a period of 24 consecutive
months to be re-certified; and require a minimum of 18 hours of continuing education during
each caendar year of certification. The Council on Certified Nursing Assstants are to propose
rules to implement this part.

Section 56. Amends s. 397.405, F.S,, to correct a cross-reference.

Section 57. Amends s. 409.908, F.S,, to provide the agency |ong-term-care reimbursement plan
to create direct-care and indirect- care subcomponents which will equd the patient-care
component of the per-diem rate. Thiswill provide information on direct-care expenditures of
medica funding.

Section 58. The agency is prohibited from approving any additiond certificates of need for
nursing home beds until July 1, 2006

Sections 59 through 66. These sections reenact provsions of law adopted last year in chapter
2000-350, Laws of Florida.

Section 67. Section 627.351, F.S., isamended to add a Senior-Care- Facility Joint Underwriting
Associgion. The association will provide insurance coverage for senior-care facilities, long-
term-care facilities, nurang homes, continuing care facilities and assgted living facilities. The
association will operate under the supervison and gpprovd of a board of governorsto be
appointed by the Insurance Commissoner. The association will operate pursuant to a plan of
operation approved by the Department of Insurance. Participating insurers will include insureres
writing ligbility insurance as defined in s. 624.605 (1) (b), F.S. These liability lines do not

include lines of insurance defined in 624.605, F.S., or homeownersligbility insurance. The bill
gpecifies the provison that must be included in the association plan and specifies how
participating insurers will be assessed should a deficit occure. Rate filing must be made pursuant
to s. 627.062, F.S., and the rates are not to be competitive with the authorized market. Agent
commissons are limited to 5 percent of the premium. Findly, the association may not write any
new or renewa policies after July 1, 2004. Thiswill dlow the association to phase out as dl
exiding dams are paid.

Section 68. Provides an gppropriaion of $500,000 from genera revenue fundsto fund the
Senior-Care-Facility Joint Underwriting Associaion..

Section 69. Appropriates an ungpecified sum from the Generad Revenue Fund to the Agency for
Hedth Care Adminidration for the purpose of implementing the provisions of this act during the
2001-2002 fisca year.
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Section 70. Appropriates $948,782 from the General Revenue Fund to the Department of Elderly
Affarsfor the purpose of paying the sdlaries and other expenses of the Office of the Long-Term
Care Ombudsman to carry out the provisions of this act during the 2001-2002 fiscal yesar.

Section 71. Provides aseverahility clause.

Section 72. Provides an effective date of upon becoming alaw except as otherwise expresdy
provided in the bill.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

None.

Public Records/Open Meetings Issues:

Thehill redtricts public access to certain documents and meetings related to internd risk
management and qudity assurance programsin long-term care facilities. Senate Bill 1200
has been filed to provide for the public records and public meetings exemptions relaing to
risk management and quality assurance programsin long-term care facilities.

Trust Funds Restrictions:

None.

Economic Impact and Fiscal Note:

A.

Tax/Fee Issues:
The hill increases licensure fees for nurang homes and asssted living facilities.
Private Sector Impact:

The bill could have asgnificant impact on the residents, employees, operators and owners
of nursing homes and assigted living fadilities. The bill’s quality of care measures, ranging
from increased staffing requirements to meaningful risk management, could resuitin
improved care and trestment of residents, dong with a better overdl living environment.
The costs associated with implementing the increased staffing requirements and risk
management measures could be subgtantid. The exact impact isindeterminate.

The bill’ s litigation measures, coupled with the qudity of care components, could result in
the reduction of the severity and frequency of claims againgt nursing homes and assisted
living fadilities This could result in the return of available and affordable liability insurance.
Additionaly, the bill’s provison for ajoint underwriting association should provide a short-
term dternative to facilities to obtain ligbility insurance until the sandard market returns.
The precise impact cannot be determined at thistime.
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C. Government Sector Impact:

According to estimates from the Agency for Hedth Care Administration, the cogts of the hill

are asfollow:
FY 2001-02 FY 2002-03
Section 9
AHCA
Quarterly Quality-of-Care monitor visits $1,395,911  $1,284,632
(costsfor 21 FTE)
Trust (Licensure Fees) $ 783596 $ 721,064
Trust (Medicad Title XIX) $ 612315 $ 563,568
Section 8, 12, 14
AHCA
Data SystenvReporting And Risk $ 693,019 $ 242,122
Management and Qudity
Assurance (3 FTE and data system)
Trust (ALF Fees)
Section 12
AHCA
Management and Qudity Assurance $1,424,501  $1,299,820
Investigative Services (23.5 FTE)
Trust (MQATF Professiond Licensure Fees)
Section 12
AHCA
Managed Care and Hedlth Qudlity Field $1,182,475 $1,081,794

Staff Adverse Incident (19 FTE)
Trust (Nursng Home/ALF Fees)

Section 20 and 27

AHCA

Assiged Living Facilities and Nursing $ 122,019 $ 112,004
Home Legd Actions (2 FTE)

Trust (Nursng Home/ALF Fees)

Section 24

AHCA

Assged Living Fadilities Monitoring $ 486,092 $ 448,364
(8FTE)

Trust (ALF Fees)

Section 20
AHCA



TOTAL

BILL: CS/CS/SB 1202 Page 24
Nursing Home Care Staffing Increase $42,496,532 $121,918,349
(Year 1iseffective January 1, 2002)

Generd Revenue $18,507,240 $ 53,095,441
Trugt (Title X1X) $23,989,292 $ 68,822,908
Section 16

AHCA

Nursing Home Care Alzhemer’s Training $10,480,299 $6,872,955
Generd Revenue $ 4,564,170 $2,993,172
Trugt (Title X1X) $ 5915129 $3,879,783
DOEA

Approving dementia- pecific training $ 68,868 $ 68,868
courses and providers and maintaining a

list of approved providers (1 FTE)

Generd Revenue

Section 15

AHCA

Medicaid “Up-or-Out” Qudity of Care $22,038,120 $22,038,120
Contract Management Program (net cost)

Generd Revenue $11,019,060 $11,019,060
Trust (Medicad Title XIX) $11,019,060 $11,019,060
Note: Assumes Medicare does not fund

Section 40

AHCA

Medicaid Reimbursement - Direct and $48,909,910 $48,909,910
Indirect Patient Care Component (net cost)

Generd Revenue $21,300,266 $21,300,266
Trust (Medicad Title XI1X) $27,609,644 $27,609,644

$129,297,746 $204,276,938
$ 4,691,702 $ 3,905,168
$ 55,459,604 $ 88,476,807
$ 69,146,440 $111,894,963

Trust (Licensure Fees)
Generd Revenue
Trugt (Medicaid XIX)

The hill provides for the following gpproprigtions.

. The sum of $500,000 from the Generd Revenue Fund for the Senior Care Fecility
Joint Underwriting Association.

=  Anundetermined amount is gppropriated from the Generd Revenue Fund to the
Agency for Hedth Care Adminidration.

. The sum of $948,782 is appropriated from the General Revenue Fund to the
Department of Elderly Affairs for administrative expenses of the Office of State
Long-Term Care Ombudsman.
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»  The Senate Budget for FY 2001-02 includes $46.2 million ($20.1 million Generd

Revenue and $26.1 million Trust) for enhanced staffing related to qudity of care
issues in nurang homes.

VI. Technical Deficiencies:
None.
VIL. Related Issues:
None.
VIII. Amendments:
None.

This Senate staff analysis does not reflect theintent or officid position of the bill’ s sponsor or the Florida Senate.




