Florida Senate - 2001 CS for SB 1202

By the Cormittee on Health, Aging and Long-Term Care; and
Senator Brown-\Waite

317-1534A-01

1 Abill to be entitled

2 An act relating to long-termcare; anending s.
3 400.0073, F.S.; clarifying duties of the |l oca

4 onbudsman councils with respect to inspections
5 of nursing homes and long-termcare facilities;
6 anending s. 400.021, F.S.; defining the terns

7 "controlling interest" and "voluntary board

8 nmenber" and revising the definition of

9 "resident care plan" for purposes of part |l of
10 ch. 400, F.S., relating to the regul ation of

11 nursi ng hones; creating s. 400.0223, F. S

12 requiring a nursing hone facility to pernmt

13 el ectronic nonitoring devices in a resident's
14 room specifying conditions under which

15 nonitoring may occur; providing that electronic
16 nmonitoring tapes are adnmissible in civil or

17 crimnal actions; providing penalties; creating
18 s. 400.0247, F.S.; requiring that copies of

19 certain docunents be forwarded to the state
20 attorney if punitive damages are awarded;
21 anmendi ng s. 400.0255, F.S.; providing for
22 applicability of provisions relating to
23 transfer or discharge of nursing hone
24 residents; anending s. 400.062, F.S.
25 increasing the bed Iicense fee for nursing hone
26 facilities; anmending s. 400.071, F.S.; revising
27 |icense application requirenents; requiring
28 certain disclosures; authorizing the Agency for
29 Health Care Administration to issue an inactive
30 license; requiring quality assurance and
31 ri sk- managenent plans; anmending s. 400.111
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1 F.S.; prohibiting renewal of a license if an

2 applicant has failed to pay certain fines;

3 anmending s. 400.118, F.S.; revising duties of
4 gquality-of-care nonitors in nursing facilities;
5 anmendi ng s. 400.121, F.S.; specifying

6 addi tional circunstances under which the agency
7 may deny, revoke, or suspend a facility's

8 license or inpose a fine; specifying facts and
9 condi ti ons upon which adm nistrative actions
10 that are chall enged nust be revi ewed; anendi ng
11 s. 400.141, F.S.; providing additiona

12 adm ni strative and nmanagenent requirenents for
13 licensed nursing honme facilities; requiring a
14 facility to submt information on

15 staff-to-resident ratios, staff turnover, and
16 staff stability; requiring that certain

17 residents be exam ned by a |licensed physician
18 providing requirenents for dining and

19 hospitality attendants; requiring additiona
20 reports to the agency; creating s. 400. 147,
21 F.S.; requiring each |icensed nursing hone
22 facility to establish an internal risk
23 managenent and qual ity assurance program
24 providi ng requirenments of the program
25 requiring the use of incident reports; defining
26 the term"adverse incident"; requiring that the
27 agency be notified of adverse incidents;
28 requiring reporting of liability clains;
29 speci fying duties of the internal risk nanager
30 requiring the reporting of sexual abuse;
31 requiring that the Agency for Health Care
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1 Adm nistration review a facility's interna

2 ri sk managenent and quality assurance program
3 limting the liability of a risk nanager

4 requiring that the agency report certain

5 conduct to the appropriate regul atory board;

6 requiring that the agency annually report to

7 the Legislature on the internal risk nmanagenent
8 of nursing honmes; creating s. 400.1755, F.S.

9 prescribing training standards for enpl oyees of
10 nursi ng hones that provide care for persons

11 with Al zheiner's di sease or rel ated di sorders;
12 prescribing duties of the Departnment of Elderly
13 Affairs; anending s. 400.191, F.S.; requiring
14 the agency to publish a Nursing Hone CGuide

15 Watch List; specifying contents of the watch
16 list; specifying distribution of the watch

17 list; requiring that nursing hones post certain
18 addi tional information; anmending s. 400.211

19 F.S.; revising enploynent requirenents for

20 nursing assistants; requiring in-service

21 training; anending s. 400.23, F.S.; revising
22 m ni rum staffing requirenents for nursing

23 hones; requiring the docunentation and posting
24 of conpliance with such standards; increasing
25 the fines inposed for certain deficiencies;

26 anmending s. 400.235, F.S.; revising

27 requirements for the Gold Seal Program

28 creating s. 400.237, F.S.; providing

29 | egislative intent regarding inprovenents in
30 quality in nursing honme facilities; requiring
31 the Agency for Health Care Administration to
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1 devel op and i nplenent a system for grading

2 nursi ng hones; specifying areas that nust be

3 eval uated by the grading system requiring

4 ranki ng of nursing honmes according to their

5 gradi ng score; requiring the agency to identify
6 i mprovenent in nursing hone performance

7 requiring the agency to reeval uate standards

8 periodically and raise the standards to reflect
9 i mprovenents in nursing-home gradi ng scores;

10 requiring the agency to convene a workgroup

11 speci fying the nmenbership of the workgroup

12 requiring nursing hones to post their rankings
13 and i nprovenent ratings; requiring the agency
14 to publish the rankings and i nprovenent

15 ratings; authorizing the agency to adopt rul es;
16 creating s. 400.275, F.S.; providing for

17 training of nursing-hone survey teans; anendi ng
18 s. 400.402, F.S.; revising definitions

19 applicable to part II1l of ch. 400, F.S.
20 relating to the regulation of assisted |iving
21 facilities; anmending s. 400.407, F.S.; revising
22 certain licensing requirenents; providing a bed
23 fee for licensed facilities in lieu of the
24 bi ennial license fee; anending s. 400. 414,
25 F.S.; specifying additional circunstances under
26 whi ch the Agency for Health Care Administration
27 may deny, revoke, or suspend a |icense;
28 providing for issuance of a tenporary |icense;
29 anendi ng s. 400.417, F.S.; revising
30 requirements for license renewal; anending s.
31 400.419, F. S.; increasing the fines inposed for
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1 certain violations; creating s. 400.423, F. S

2 requiring certain assisted living facilities to
3 establish an internal risk nmanagenent and

4 qual ity assurance progran providing

5 requi renments of the program requiring the use
6 of incident reports; defining the term"adverse
7 incident"; requiring that the agency be

8 notified of adverse incidents; requiring

9 reporting of liability clains; specifying

10 duties of the internal risk manager; requiring
11 the reporting of sexual abuse; requiring that
12 the Agency for Health Care Admi nistration

13 review a facility's internal risk nmanagenent

14 and quality assurance program limting the

15 liability of a risk manager; requiring that the
16 agency report certain conduct to the

17 appropriate regulatory board; requiring that

18 the agency annually report to the Legislature
19 on the internal risk managenent of assisted
20 living facilities; anending s. 400.426, F.S.
21 requiring that certain residents be exani ned by
22 a |licensed physician; anmending s. 400. 428,
23 F.S.; revising requirenents for the survey
24 conducted of licensed facilities by the agency;
25 creating s. 400.4303, F.S.; requiring that
26 copi es of certain docunents be forwarded to the
27 state attorney if punitive damages are awarded;
28 anending s. 400.435, F.S., relating to
29 mai nt enance of records; conform ng provisions
30 to changes nade by the act; anending s.
31 400.441, F.S.; clarifying facility inspection
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1 requi rements; anending s. 400.442, F.S.

2 relating to pharmacy and dietary services;

3 conformi ng provisions to changes nade by the

4 act; creating s. 400.449, F.S.; prohibiting the

5 alteration or falsification of medical or other

6 records of an assisted living facility;

7 providi ng penalties; anending s. 464.201, F.S.

8 aut hori zing an additional training programfor

9 certified nursing assistants; anendi ng s.

10 464. 203, F.S.; revising certification

11 requi rements for nursing assistants;

12 aut hori zi ng enpl oynent of certain nursing

13 assi stants pending certification; requiring

14 conti nui ng education; anending s. 397. 405,

15 F.S., relating to service providers; conformng
16 provi sions to changes nade by the act;

17 requiring wage and benefit increases; requiring
18 a report; providing appropriations; providing

19 for severability; providing effective dates.

20

21| Be It Enacted by the Legislature of the State of Florida:
22

23 Section 1. Subsection (4) of section 400.0073, Florida
24 | Statutes, is anended to read:

25 400. 0073 State and | ocal onbudsman counci

26 | i nvestigations.--

27 (4) In addition to any specific investigation made
28 | pursuant to a conplaint, the | ocal onmbudsnman council shal
29 | conduct, at |east annually, an investigation, which shal
30| consist, in part, of an onsite adninistrative inspection, of
31| each nursing honme or long-termcare facility withinits
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jurisdiction. This inspection shall focus on the rights,

health, safety, and welfare of the residents.

Section 2. Section 400.021, Florida Statutes, is
amended to read:

400.021 Definitions.--Wen used in this part, unless
the context otherw se requires, the term

(1) "Adnministrator" neans the |icensed individual who
has the general adm nistrative charge of a facility.

(2) "Agency" neans the Agency for Health Care
Adm ni stration, which is the licensing agency under this part.

(3) "Bed reservation policy" neans the nunber of
consecutive days and the nunber of days per year that a
resident may | eave the nursing hone facility for overnight
therapeutic visits with famly or friends or for
hospitalization for an acute condition before the |icensee nmay
di scharge the resident due to his or her absence fromthe
facility.

(4) "Board" neans the Board of Nursing Home
Admi ni strators.

(5) "Controlling interest" nmeans:

(a) The applicant for licensure or a licensee;

(b) A person or entity that serves as an officer of,

is on the board of directors of, or has a 5 percent or greater

ownership interest in the nanagenent conpany or other entity,

related or unrelated, which the applicant or |icensee nay

contract with to operate the facility; or

(c) A person or entity that serves as an officer of,

is on the board of directors of, or has a 5 percent or greater

ownership interest in the applicant or |icensee.

The term does not include a voluntary board nenber
7
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(6) £5) "Custodial service" means care for a person
which entails observation of diet and sl eeping habits and

mai nt enance of a wat chful ness over the general health, safety,
and wel | -being of the aged or infirm

(7)¢t6) "Departnment” neans the Department of Children
and Fam |y Services.

(8) A "Facility" means any institution, building,
resi dence, private honme, or other place, whether operated for
profit or not, including a place operated by a county or
nmuni ci pal ity, which undertakes through its ownership or
managenent to provide for a period exceedi ng 24-hour nursing
care, personal care, or custodial care for three or nore
persons not related to the owner or manager by bl ood or
marriage, who by reason of illness, physical infirmty, or
advanced age require such services, but does not include any
pl ace providing care and treatnent primarily for the acutely
ill. Afacility offering services for fewer than three persons
is within the neaning of this definition if it holds itself
out to the public to be an establishment which regularly
provi des such servi ces.

(9)¢8)y "Geriatric outpatient clinic" neans a site for
provi di ng outpatient health care to persons 60 years of age or
ol der, which is staffed by a regi stered nurse or a physician
assi stant.

(10)¢(9)y "Ceriatric patient" means any patient who is
60 years of age or ol der

(11) ¢36) "Local onbudsman council” nmeans a | oca
| ong-term care onbudsman council established pursuant to s.
400. 0069, located within the O der Anericans Act planning and
servi ce areas
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(12) - "Nursi ng hone bed" nmeans an accommopdati on

which is ready for imedi ate occupancy, or is capable of being
made ready for occupancy within 48 hours, excluding provision
of staffing; and which conforns to m ni nrum space requirenents,
including the availability of appropriate equi prment and
furnishings within the 48 hours, as specified by rule of the
agency, for the provision of services specified in this part
to a single resident.

(13) 2y "Nursing hone facility" means any facility
whi ch provides nursing services as defined in part | of
chapter 464 and which is licensed according to this part.

(14) (33} "Nursing service" means such services or acts
as may be rendered, directly or indirectly, to and in behalf
of a person by individuals as defined in s. 464.003.

(15) 34y "Planning and service area" means the
geographic area in which the O der Americans Act prograns are
admi ni stered and services are delivered by the Departnent of
Elderly Affairs.

(16) (15) "Respite care" neans admi ssion to a nursing
hone for the purpose of providing a short period of rest or
relief or enmergency alternative care for the prinmary caregiver
of an individual receiving care at hone who, wi thout
hone- based care, would otherwi se require institutional care.

(17) (16) "Resident care plan" neans a witten plan
devel oped, maintai ned, and reviewed not |ess than quarterly by
a registered nurse, with participation fromother facility
staff and the resident or his or her designee or |ega
representative, which includes a conprehensive assessment of
the needs of an individual resident, the type and frequency of

services required to provide the necessary care for the

resident to attain or maintain the highest practicable
9

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2001 CS for SB 1202
317-15

i
1534A-01

1| physical, nental, and psychosocial well-being,a listing of

2| services provided within or outside the facility to neet those
3 | needs, and an explanation of service goals. The resident care
4 | plan nmust be signed by the director of nursing and the

5] resident, the resident's designee, or the resident's |ega

6 | representative

7 (18) (7 "Resident designee" neans a person, other

8 | than the owner, administrator, or enployee of the facility,
9] designated in witing by a resident or a resident's guardian
10| if the resident is adjudicated inconpetent, to be the

11 | resident's representative for a specific, limted purpose.
12 (19) (38) "State onmbudsman council"” means the State

13 | Long- Term Care Onbudsman Council established pursuant to s.
14 | 400. 0067.

15 (20) "Voluntary board nenber" neans a director of a
16 | not-for-profit corporation or organi zati on who serves sol ely
171 in a voluntary capacity for the corporation or organization,
18 | does not receive any renuneration for his or her services on
19 | the board of directors, and has no financial interest in the
20 | corporation or organi zati on. The agency shall recognize a
21| person as a voluntary board nenber foll owi ng subnission of a
22 | statenent to the agency by the director and the not-for-profit
23 | corporation or organi zation which affirns that the director
24 | conforns to this definition. The statenment affirnming the
25| status of the director nust be subnmitted to the agency on a
26 | form provided by the agency.
27 Section 3. Section 400.0223, Florida Statutes, is
28 | created to read:
29 400. 0223 Resident's right to have electronic
30| nonitoring devices in room requirenents, penalties.--
31
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(1) A nursing hone facility shall pernit a resident or

| egal representative of the resident to nonitor the resident

t hrough the use of electronic nonitoring devices. For the

purposes of this section the term"electronic nonitoring

devi ce" includes a video surveillance canera, an audi o device,

a video tel ephone, and an internet video surveillance device.

(2) A nursing hone facility shall require a resident

who engages in electronic nonitoring to post a notice on the

door of the resident's room The notice nust state that the

roomis being nonitored by an el ectronic nonitoring device.

(3) Monitoring conducted under this section nust:

(a) Be nonconpul sory and at the election of the

resident or |egal representative of the resident;

(b) Be funded by the resident or |legal representative

of the resident; and

(c) Protect the privacy rights of other residents and

visitors to the nursing hone facility to the extent reasonably

possi bl e.
(4) A nursing hone facility nay not refuse to admt an

individual to residency in the facility or renpve a resident

fromthe facility because of a request for electronic

noni t ori ng.
(5) A nursing hone facility shall nake reasonabl e

physi cal accommpbdation for electronic nonitoring, by

provi di ng:
(a) A reasonably secure place to nount the electronic

noni tori ng device; and

(b) Access to power sources

(6) A nursing honme facility shall informa resident or

the legal representative of the resident of the resident's

right to electronic nonitoring.
11
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(7) A nursing hone facility nay request a resident or

a resident's personal representative to conduct electronic

nmonitoring within plain view

(8) A resident who wishes to install an electronic

nonitoring device may be required by the administrator of the

nursing hone facility to nake the request in witing.

(9) Subject to the Florida Rules of Evidence, a tape

created through the use of electronic nonitoring is admissible

in either a civil or crimnal action brought in a Florida

court.
(10)(a) A licensee who operates a nursing hone

facility in violation of this section is subject to a fine not

exceedi ng $500 per violation per day under ss. 400.102 and
400.121.
(b) A person who willfully and wi thout the consent of

the resident hanpers, obstructs, tanpers with, or destroys an

el ectroni c nonitoring device or tape shall be guilty of a

m sdeneanor of the first degree punishable as provided in s.
775.082 or s. 775.083.

Section 4. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 0247, Florida Statutes, is created to read:

400. 0247 Copies forwarded to state attorney.--ln any

action in which punitive danmages are awarded, notwi t hstandi ng

any appeals, the Cerk of the Court shall forward to the state

attorney of that circuit a copy of the conplaint, any anended

conplaints, the verdict form and the final judgnent.

Section 5. Subsection (17) is added to section
400. 0255, Florida Statutes, to read:
400. 0255 Resident transfer or discharge; requirenents
and procedures; hearings.--
12
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1 (17) The provisions of this section apply to transfers
2| or discharges that are initiated by the nursing hone facility,
3] and not by the resident or by the resident's physician or

4| l egal guardian or representative

5 Section 6. Subsection (3) of section 400.062, Florida

6| Statutes, is anended to read:

7 400. 062 License required; fee; disposition; display;

8| transfer.--

9 (3) The annual license fee required for each license
10 | i ssued under this part shall be conprised of two parts. Part
11 {1 of the license fee shall be the basic license fee. The rate
12 | per bed for the basic license fee shall be established
13 | annual | y and nust be reasonably cal culated to cover the cost
14 | of regulation under this part, but nay not exceed$50%$35 per
15| bed. Part Il of the license fee shall be the resident
16 | protection fee, which shall be at the rate of not |ess than 25
17 | cents per bed. The rate per bed shall be the nmninumrate per
18 | bed, and such rate shall remain in effect until the effective
19 | date of a rate per bed adopted by rule by the agency pursuant
20| to this part. At such tine as the anmount on deposit in the
21| Resident Protection Trust Fund is | ess than $500, 000, the
22 | agency may adopt rules to establish a rate which may not
23 | exceed $10 per bed. The rate per bed shall revert back to the
24 | minimumrate per bed when the anpunt on deposit in the
25| Resident Protection Trust Fund reaches $500, 000, except that
26 | any rate established by rule shall remain in effect until such
27 | tinme as the rate has been equally required for each |icense
28 | i ssued under this part. Any amount in the fund in excess of
29 | $800, 000 shall revert to the Health Care Trust Fund and nay
30 | not be expended wi t hout prior approval of the Legislature.
31| The agency may prorate the annual l|icense fee for those

13
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1| licenses which it issues under this part for less than 1 year
2 | Funds generated by |license fees collected in accordance with
3| this section shall be deposited in the foll owi ng manner

4 (a) The basic license fee collected shall be deposited
5|in the Health Care Trust Fund, established for the sole

6 | purpose of carrying out this part. Wen the bal ance of the

7 | account established in the Health Care Trust Fund for the

8 | deposit of fees collected as authorized under this section

9 | exceeds one-third of the annual cost of regul ation under this
10 | part, the excess shall be used to reduce the licensure fees in
11 | the next year

12 (b) The resident protection fee collected shall be

13 | deposited in the Resident Protection Trust Fund for the sole
14 | purpose of paying, in accordance with the provisions of s.

15| 400. 063, for the appropriate alternate placenent, care, and
16 | treatnment of a resident renoved froma nursing honme facility
17 | on a tenporary, energency basis or for the maintenance and

18 | care of residents in a nursing hone facility pending renoval
19 | and alternate placenent.

20 Section 7. Subsections (2) and (5) of section 400.071
21| Florida Statutes, are anended, and subsections (11) and (12)
22 | are added to that section, to read:

23 400.071 Application for license.--

24 (2) The application shall be under oath and shal

25| contain the foll ow ng

26 (a) The nane, address, and social security nunber of
27 | the applicant if an individual; if the applicant is a firm
28 | partnership, or association, its nane, address, and enpl oyer
29 | identification nunmber (EIN), and the nane and address of any
30| controlling interest every—rerber—i—the—apptecant—is—a

31 T ’ ’ . - .
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I f . ey | add o r I

e | o I b I
aterest—in—the—<corporation; and the nane by which the
facility is to be known.

(b) The nane of any person whose nane is required on
the application under the provisions of paragraph (a) and who
owns at least a 10 percent interest in any professiona
service, firm association, partnership, or corporation
provi di ng goods, |eases, or services to the facility for which
the application is nade, and the nane and address of the
prof essi onal service, firm association, partnership, or
corporation in which such interest is held.

(c) The location of the facility for which a |license
is sought and an indication, as in the original application
that such location conforms to the |ocal zoning ordinances.

(d) The nane of the person or persons under whose
managenent or supervision the facility will be conducted and
t he nane of the its—t++eensed administrator

(e) A signed affidavit disclosing any financial or

ownership interest that a person or entity described in

par agraph (a) or paragraph (d) has held in the last 5 years in

any entity licensed by this state or any other state to

provide health or residential care which has cl osed

voluntarily or involuntarily; has filed for bankruptcy; has

had a recei ver appointed; has had a |license deni ed, suspended,

or revoked; or has had an injunction issued against it which

was initiated by a regul atory agency. The affidavit nust

di scl ose the reason any such entity was cl osed, whether

voluntarily or involuntarily.
(f) ey The total number of beds and the total nunber
of Medicare and Medicaid certified beds.
15

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O b~ W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O N D WwNPRER O

r

Florida Senate - 2001 CS for SB 1202
317-15

i
1534A-01

(g)tH)r Information relating to the nunber, experience,
and training of the enployees of the facility and of the nora
character of the applicant and enpl oyees which the agency
requires by rule, including the nane and address of any
nursing hone with which the applicant or enpl oyees have been
affiliated through ownership or enploynent within 5 years of
the date of the application for a |icense and the record of
any crimnal convictions involving the applicant and any
crimnal convictions involving an enpl oyee if known by the
applicant after inquiring of the enployee. The applicant nust

denonstrate that sufficient nunbers of qualified staff, by

training or experience, will be enployed to properly care for
the type and nunber of residents who will reside in the
facility.

(h) tg) Copies of any civil verdict or judgnent
i nvolving the applicant rendered within the 10 years preceding
the application, relating to nmedical negligence, violation of
residents' rights, or wongful death. As a condition of
licensure, the licensee agrees to provide to the agency copies
of any new verdict or judgnent involving the applicant,
relating to such matters, within 30 days after filing with the
clerk of the court. The information required in this
par agraph shall be maintained in the facility's licensure file
and in an agency database which is available as a public
record.

(5) The applicant shall furnish satisfactory proof of
financial ability to operate and conduct the nursing hone in
accordance with the requirenents of this part and all rules
adopted under this part, and the agency shall establish
standards for this purpose, including infornation reported

under paragraph (2)(e). The agency al so shall establish
16

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2001 CS for SB 1202
317-15

i
1534A-01

1| docunentation requirenents, to be conpleted by each applicant,
2 | that show anticipated facility revenues and expenditures, the
3| basis for financing the anticipated cash-flow requirenents of
4 the facility, and an applicant's access to contingency

5| fi nanci ng.

6 (11) The agency nmy issue an inactive license to a

7 | nursing honme that will be tenporarily unable to provide

8 | services but that is reasonably expected to resune services.
9 | Such designation nay be nade for a period not to exceed 12

10 | nonths but nmay be renewed by the agency for up to 6 additiona
11 | nonths. Any request by a licensee that a nursing home becone
12 | inactive nust be submitted to the agency and approved by the
13 | agency prior to initiating any suspension of service or

14 | notifying residents. Upon agency approval, the nursing hone
15| shall notify residents of any necessary di scharge or transfer
16 | as provided in s. 400. 0255.

17 (12) As a condition of licensure, each facility nust
18 | establish and subnit with its application a plan for quality
19 | assurance and for conducting ri sk managenent.

20 Section 8. Subsection (3) is added to section 400.111
21| Florida Statutes, to read

22 400. 111 Expiration of license; renewal.--

23 (3) The agency may not renew a license if the

24 | applicant has failed to pay any fines assessed by final order
25| of the agency or final order of the Health Care Fi nancing

26 | Admi ni stration under requirenents for federal certification
27 Section 9. Subsection (2) of section 400.118, Florida
28 | Statutes, is anended to read:

29 400. 118 Quality assurance; early warning system

30| nonitoring; rapid response teans. --

31

17
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(2)(a) The agency shall establish within each district
office one or nore quality-of-care nonitors, based on the
nunber of nursing facilities in the district, to nonitor al
nursing facilities in the district on a regul ar, unannounced,
aperi odi c basis, including nights, evenings, weekends, and
holidays. Quality-of-care nmonitors shall visit each nursing

facility at least quarterly.Priority for additiona

nmonitoring visits shall be given to nursing facilities with a
hi story of resident patient care deficiencies. Quality-of-care
nmonitors shall be registered nurses who are trai ned and
experienced in nursing facility regul ation, standards of
practice in long-termcare, and eval uation of patient care.

I ndividuals in these positions shall not be deployed by the
agency as a part of the district survey teamin the conduct of
routine, schedul ed surveys, but shall function solely and

i ndependently as quality-of-care nonitors. Quality-of-care
nmonitors shall assess the overall quality of life in the
nursing facility and shall assess specific conditions in the
facility directly related to resident patient care, including
the operations of internal quality-inprovenent and

ri sk- managenent prograns and adverse-incident reports. The

gquality-of-care nonitor shall include in an assessnent visit
observation of the care and services rendered to residents and
formal and informal interviews with residents, famly nenbers,
facility staff, resident guests, volunteers, other regul atory
staff, and representatives of a long-term care onbudsman
council or Florida advocacy council

(b) Findings of a nonitoring visit, both positive and
negative, shall be provided orally and in witing to the
facility administrator or, in the absence of the facility
adm nistrator, to the adninistrator on duty or the director of

18
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nursing. The quality-of-care nonitor nay recomend to the
facility adm nistrator procedural and policy changes and staff
training, as needed, to inprove the care or quality of life of
facility residents. Conditions observed by the quality-of-care
moni tor which threaten the health or safety of a resident or
that represent repeated observations of deficient practice

shal|l be reported imediately to the agency area office
supervi sor for appropriate regulatory action and, as
appropriate or as required by law, to | aw enforcenent, adult
protective services, or other responsible agencies.

(c) Any record, whether witten or oral, or any
written or oral communication generated pursuant to paragraph
(a) or paragraph (b) shall not be subject to discovery or
introduction into evidence in any civil or adm nistrative
action against a nursing facility arising out of matters which
are the subject of quality-of-care nonitoring, and a person
who was in attendance at a nonitoring visit or eval uation may
not be pernmitted or required to testify in any such civil or
adm nistrative action as to any evidence or other matters
produced or presented during the nonitoring visits or
eval uati ons. However, infornmation, docunments, or records
ot herwi se available fromoriginal sources are not to be
construed as inmune fromdi scovery or use in any such civil or
adm ni strative action nerely because they were presented
during nonitoring visits or evaluations, and any person who
participates in such activities may not be prevented from
testifying as to matters within his or her know edge, but such
W tness may not be asked about his or her participation in
such activities. The exclusion fromthe discovery or
i ntroduction of evidence in any civil or adm nistrative action
provided for herein shall not apply when the quality-of-care

19
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nonitor nakes a report to the appropriate authorities
regarding a threat to the health or safety of a resident.

Section 10. Section 400.121, Florida Statutes, is
amended to read:

400. 121 Deni al, suspension, revocation of |icense;
norat ori um on adm ssions; administrative fines; procedure;
order to increase staffing.--

(1) The agency may deny, revoke, or suspend a license
or inpose an administrative fine, not to exceed $500 per
violation per day, for:

(a) Aviolation of any provision of s. 400.102(1); -
(b) A denonstrated pattern of deficient practice;

(c) Failure to pay any outstanding fines assessed hy

final order of the agency or fines assessed by the Health Care

Fi nanci ng Admi nistration pursuant to requirenents for federa

certification;

(d) Exclusion fromthe Medicare or Medicaid program

(e) An adverse action against any controlling interest

by a regul atory agency, including the appoi ntnent of a

receiver; denial, suspension, or revocation of a license; or

the i ssuance of an injunction by a regulatory agency. |If the

adverse action involves solely the nmanagenent conpany, the

applicant or licensee shall be given 30 days to renedy before

final action is taken.

Al'l hearings shall be held within the county in which the
| icensee or applicant operates or applies for a license to
operate a facility as defined herein.

(2) Except as provided in s. 400.23(8), a $500 fine

shal | be i nposed The—ageney,—as—apart—of—any—nat—order
20
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. i I " | . e L
prepet—except—that—sueh—fHne—rmay not—exceed—$566 for each

violation. Each day a violation of this part occurs
constitutes a separate violation and is subject to a separate
fine, but in no event may any fine aggregate nore than $5, 000.
A fine may be levied pursuant to this section in lieu of and
notwi t hst andi ng the provisions of s. 400.23. Fines paid by—any
ad-sirg—horre—factHH-ty—tH-eensee—under—thi-s—subseetion shall be
deposited in the Resident Protection Trust Fund and expended
as provided in s. 400. 063.

(3) The agency may issue an order immediately
suspendi ng or revoking a license when it determines that any
condition in the facility presents a danger to the health,
safety, or welfare of the residents in the facility.

(4)(a) The agency nmmy inpose an i medi ate noratorium
on adm ssions to any facility when the agency determ nes that
any condition in the facility presents a threat to the health,
safety, or welfare of the residents in the facility.

(b) \Where the agency has placed a noratorium on
admi ssions on any facility two tinmes within a 7-year peri od,

t he agency may suspend the license of the nursing hone and the
facility's managenent conpany, if any. The licensee shall be
af forded an adninistrative hearing within 90 days after the
suspension to determi ne whether the |license should be revoked.
Duri ng the suspension, the agency shall take the facility into
receivership and shall operate the facility.

(5) An action taken by the agency to deny, suspend, or
revoke a facility's license under this part, in which the
agency clainms that the facility owner or an enployee of the
facility has threatened the health, safety, or welfare of a
resident of the facility, shall be heard by the Division of

21
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1| Admi nistrative Hearings of the Departnent of Managenent

2| Services within 120 days after receipt of the facility's

3| request for a hearing, unless the tine linmtation is waived by

4| both parties. The adm nistrative |aw judge nust render a

5] decision within 30 days after receipt of a proposed

6 | recomended order. This subsection does not nodify the

7| requirenment that an administrative hearing be held within 90

8 | days after a license is suspended under paragraph (4)(b).

9 (6) The agency is authorized to require a facility to
10 | increase staffing beyond the mininumrequired by law, if the
11 | agency has taken administrative action against the facility
12 | for care-related deficiencies directly attributable to
13 | insufficient staff. Under such circunstances, the facility may
14 | request an expedited interimrate increase. The agency shal
15| process the request within 10 days after receipt of al
16 | required docunentation fromthe facility. A facility that
17 | fails to maintain the required increased staffing is subject
18 to a fine of $500 per day for each day the staffing is bel ow
19| the level required by the agency.

20 (7) An adninistrative proceedi ng chall engi ng an action
21| by the agency to enforce licensure requirenents shall be

22 | reviewed on the basis of the facts and conditions that

23| resulted in the initial agency action

24 Section 11. Subsection (10) of section 400. 141,

25| Florida Statutes, is anended, and subsections (14), (15),

26| (16), (17), (18), and (19) are added to that section, to read:
27 400. 141 Adnministration and nanagenent of nursing hone
28 | facilities.--Every licensed facility shall conply with al

29 | applicabl e standards and rul es of the agency and shall:

30 (10) Keep full records of resident adni ssions and

31| di scharges; nedical and general health status, including

22
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nedi cal records, personal and social history, and identity and
address of next of kin or other persons who nmay have
responsibility for the affairs of the residents; and

i ndi vidual resident care plans including, but not limted to,
prescribed services, services related to assistance with

activities of daily living, service frequency and duration

and service goals. The records shall be open to inspection by
t he agency.
(14) Subnmit to the agency the infornmation specified in

s. 400.071(2)(e) for a managenent conpany within 30 days after

the effective date of the nmnagenent agreenent.

(15) Subnit senmiannually to the agency, or nore

frequently if requested by the agency, information regarding

facility staff-to-resident ratios, staff turnover, and staff

stability, including information regarding certified nursing

assi stants, licensed nurses, the director of nursing, and the

facility administrator. For purposes of this reporting:

(a) Staff-to-resident ratios nust be reported in the

categories specified in s. 400.23(3)(a) and applicable rules.

The ratio nust be reported as an average for the npbst recent

cal endar quarter.

(b) Staff turnover nust be reported for the nost

recent 12-nonth period ending on the | ast workday of the nost

recent cal endar quarter prior to the date the information is

subm tted. The turnover rate nust be conputed quarterly, with

the annual rate being the cunul ative sumof the quarterly

rates. The fornula for determining the turnover rate is the

total nunber of term nations or separations experienced during

the quarter, excluding any enpl oyee terninated during a

probationary period of 3 nonths or |ess, divided by the total

23
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nunber of staff enployed at the end of the period for which

the rate is conputed, and expressed as a percentage.

(c) The fornula for determining staff stability is the

total nunber of enpl oyees that have been enpl oyed over the

previous 12 nonths, divided by the total nunber of enpl oyees

enpl oyed at the end of the npbst recent cal endar quarter, and

expressed as a percent age.

(16) Report nonthly the nunber of vacant beds in the

facility which are available for resident occupancy on the day

the infornmation is report ed.

(17) Ensure that any resident who displays nental

psychosocial or adjustnent difficulty receives appropriate

treatnent and services to correct the assessed problem The

attendi ng physician of any resident who exhibits signs of

denentia or cognitive inpairnment nust be notified by the

facility of the inpairnment to rule out the presence of an

under | yi ng physi ol ogical condition that nmay be contributing to

such denentia or inpairnent. The notification nust occur

within 7 days after admission of a resident to the facility or

within 7 days after the acknowl edgenment of such sign by

facility staff. The facility nust notify the resident's

desi gnee or legal representative prior to the notification

If an underlying condition is determined to exist, the

facility shall arrange for necessary care and services to

treat the underlying condition.

(18) If the facility inplenents a dining and

hospitality attendant program ensure that the programis

devel oped and i npl enent ed under the supervision of the

facility director of nursing. Alicensed nurse or a registered

dietitian nust conduct training of dining and hospitality

attendants. A person enployed by a facility as a dining and
24
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hospitality attendant nust performtasks under the direct

supervi sion of a licensed nurse.

(19) Report to the agency any filing for bankruptcy

protection by the facility or its parent corporation

di vestiture or spin-off of its assets, or corporate

reorgani zation within 30 days after the conpletion of such

activity.

Facilities that have been awarded a Gold Seal under the
program established in s. 400.235 may develop a plan to
provide certified nursing assistant training as prescribed by
federal regulations and state rules and may apply to the
agency for approval of its program

Section 12. Section 400.147, Florida Statutes, is
created to read

400. 147 Internal risk-managenent and quality-assurance

program - -
(1) Every facility shall, as part of its

adm ni strative functions, establish an interna

ri sk-managenent and qual ity-assurance program the purpose of

which is to assess resident-care practices; review facility

quality indicators, facility incident reports, deficiencies

cited by the agency, individual resident shared-risk

agreenents as defined in s. 400.021, and resident grievances;

and devel op plans of action to correct and respond quickly to

identified quality deficiencies. The program nmust incl ude:

(a) A risk nmanager enployed by the facility and

| i censed under chapter 395 who is responsible for

i npl erentation and oversight of the facility's interna

ri sk- managenent and qual i ty-assurance program as required by

this section. A risk manager nmust not be nmmade responsible for
25
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nore than four internal risk-nmanagenent and quality-assurance

prograns in separate facilities licensed pursuant to chapter
400 or chapter 395.
(b) A risk-managenent and quality-assurance comittee

consisting of the facility risk manager, the adm nistrator

the director of nursing, the nedical director, and at |east

three other nenbers of the facility staff. The ri sk- managenent

and quality-assurance conmittee shall neet at |east nonthly.

(c) Policies and procedures to inplenent the interna

ri sk- managenent and qual ity-assurance program which nust

i nclude the investigation and analysis of the frequency and

causes of general categories and specific types of adverse

i ncidents to residents.

(d) The devel opnent of appropriate neasures to

mninmze the risk of adverse incidents to residents,

including, but not linmted to, education and training in risk

managenent and ri sk prevention for all nonphysician personnel

as foll ows:
1. Such education and training of all nonphysician

personnel shall be part of their initial orientation; and

2. At least 3 hours of such education and training

shal |l be provided annually for all nonphysician personnel of

the licensed facility working in clinical areas and providing

resi dent care.

(e) The analysis of resident grievances that relate to

resident care and the quality of clinical services.

(f) The devel opnent and inpl ementation of an

i ncident-reporting system based upon the affirmative duty of

all health care providers and all agents and enpl oyees of the

facility to report adverse incidents to the risk nanager

26
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(2) The internal risk-managenent and quality-assurance

programis the responsibility of the facility adm ni strator

(3) In addition to the programs nandated by this

section, other innovative approaches intended to reduce the

frequency and severity of adverse incidents to residents and

violations of residents' rights shall be encouraged and their

i npl erentation and operation facilitated.

(4) Each internal risk-mnagenent and

gual i ty-assurance program shall include the use of incident

reports to be filed with the risk manager and the facility

adm ni strator. The risk manager shall have free access to al

resident records of the licensed facility. The incident

reports are confidential as provided by |law, are part of the

wor kpapers of the attorney defending the facility in

litigation relating to the facility, and are subject to

di scovery but are not adnissible as evidence in court. As a

part of each internal risk-nmanagenent and quality-assurance

program the incident reports shall be used to devel op

categories of incidents which identify problemareas. Once

identified, procedures shall be adjusted to correct the

pr obl em ar eas.

(5) For purposes of reporting to the agency under this

section, the term"adverse incident" neans:

(a) An event over which facility personnel could

exercise control and which is associated in whole or in part

with the facility's intervention, rather than the condition

for which such intervention occurred, and which results in one

of the foll ow ng
1. Death;
2. Brain or spinal danage

3. Permanent disfigurenent;
27
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1 4. Fracture or dislocation of bones or joints;

2 5. Aresulting lintation of neurol ogical, physical

3| or sensory function

4 6. Any condition that required nedical attention to

5| which the resident has not given his or her inforned consent
6| including failure to honor advanced directives; or

7 7. Any condition that required the transfer of the

8| resident, within or outside the facility, to a unit providing
9| a nore acute | evel of care due to the adverse incident, rather
10| than the resident's condition prior to the adverse incident;
11 (b) Abuse, neglect, or exploitation as defined in s.
12| 415.102 or s. 39.01

13 (c) Resident el openent; or

14 (d) An event that is reported to | aw enforcenent.

15 (6) The facility shall notify the agency within 1

16 | busi ness day after the occurrence of an adverse incident. The
17 | notification nust be nade in witing and be provi ded by

18 | facsinmile device or overnight mail delivery. The notification
19 | nust include information regarding the identity of the
20| affected resident, the type of adverse incident, the
21 | initiation of an investigation by the facility, and whether
22 | the events causing or resulting in the adverse incident
23 | represent a potential risk to any other resident. The
24 | notification is confidential as provided by law and i s not
25 | di scoverable or adnissible in any civil or admnistrative
26 | action, except in disciplinary proceedi ngs by the agency or
27 | the appropriate regul atory board. The agency may investigate,
28 | as it deens appropriate, any such incident and prescribe
29 | neasures that nust or nay be taken in response to the
30| incident. The agency shall review each incident and determ ne
31| whether it potentially involved conduct by the health care

28
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professional who is subject to disciplinary action, in which

case the provisions of s. 456.073 shall apply.

(7)(a) Each facility subject to this section shal

submt an adverse-incident report to the agency for each

adverse incident within 15 cal endar days after its occurrence

on a form devel oped by the agency.

(b) The information reported to the agency pursuant to

par agraph (a) which relates to persons |icensed under chapter
458, chapter 459, chapter 461, or chapter 466 shall be
reviewed by the agency. The agency shall determ ne whet her any

of the incidents potentially involved conduct by a health care

professional who is subject to disciplinary action, in which

case the provisions of s. 456.073 shall apply.

(c) The report subnmitted to the agency nust al so

contain the nane and license nunber of the risk manager of the

facility.
(d) The adverse incident report is confidential as

provided by law and is not discoverable or admissible in any

civil or admnistrative action, except in disciplinary

proceedi ngs by the agency or the appropriate regul atory board.

(8) Each facility subject to this section shall report

nmonthly any liability claimfiled against it. The report mnust

i ncl ude the nane of the resident, the date or dates of the

incident leading to the claim and the type of injury or

violation of rights alleged to have occurred.

(9) The internal risk manager of each facility shall

(a) Investigate every allegation of sexual nisconduct

which is nade against a nenber of the facility's personnel who

has direct resident contact if it is alleged that the sexua

m sconduct occurred at the facility or on the grounds of the

facility;
29
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(b) Report every allegation of sexual nisconduct to

the administrator of the facility; and

(c) Notify the resident representative or guardi an of

the victimthat an allegation of sexual m sconduct has been

nmade and that an investigation is being conduct ed.

(10)(a) Any witness who witnessed or who possesses

actual know edge of the act that is the basis of an all egation

of sexual abuse shall notify:

1. The local |aw enforcenent agency;

2. The central abuse hotline of the Departnent of

Children and Family Services; and

3. The risk manager and the adm ni strator

(b) As used in this subsection, the term "sexua

abuse" neans acts of a sexual nature commtted for the sexua

gratification of anyone upon, or in the presence of, a

vul nerabl e adult, w thout the vul nerable adult's inforned

consent, or a mnor. The termincludes, but is not limted to,

the acts defined in s. 794.011(1)(h), fondling, exposure of a

vul nerable adult's or minor's sexual organs, or the use of the

vul nerable adult or minor to solicit for or engage in

prostitution or sexual perfornmance. The term does not include

any act intended for a valid nedical purpose or any act that

may reasonably be construed to be a normal caregiving action

(11) The agency shall review, as part of its licensure

i nspection process, the internal risk-nmnagenent and

gual i ty-assurance program at each facility regulated by this

section to deterni ne whet her the program neets standards

established in statutory laws and rules, is being conducted in

a manner designed to reduce adverse incidents, and is

appropriately reporting incidents as required by this section

30
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(12) There is no nonetary liability on the part of,

and a cause of action for damages may not arise against, any

ri sk manager licensed under chapter 395 for the inplenentation

and oversight of the internal risk-nmanagenent and

gual i ty-assurance programin a facility licensed under this

part as required by this section, or for any act or proceeding

undertaken or perforned within the scope of the functions of

such internal risk-managenent and quality-assurance programif

the risk nmanager acts without intentional fraud.

(13) If the agency, through its recei pt of the adverse

i ncident reports prescribed in subsection (7), or through any

i nvestigation, has a reasonable belief that conduct by a staff

nenber or enployee of a facility is grounds for disciplinary

action by the appropriate regul atory board, the agency shal

report this fact to the regul atory board.

(14) The agency nmy adopt rules to administer this

secti on.
(15) The agency shall annually subnit to the

Legislature a report on nursing hone internal risk nmanagenent.

The report nust include the followi ng i nfornmati on arrayed by

county:
(a) The total nunber of adverse incidents.

(b) Alisting, by category, of the types of adverse

i ncidents, the nunber of incidents occurring within each

category, and the type of staff invol ved.

(c) Alisting, by category, of the types of injury

caused and the nunmber of injuries occurring within each

cat egory.
(d) Types of liability clainms filed based on an

adverse incident or reportable injury.

31
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(e) Disciplinary action taken agai nst staff,

categorized by type of staff involved.
Section 13. Section 400.1755, Florida Statutes, is
created to read

400.1755 Care for persons with Al zhei ner's di sease or

other rel ated di sorders. --

(1)(a) An individual who is enployed by a facility

that provides care for residents with Al zhei ner's di sease or

other related disorders nust conplete up to 4 hours of initial

denenti a-specific training devel oped or approved by the

Departnent of Elderly Affairs. The training nust be conpl eted

within 3 nonths after begi nni ng enpl oynent.

(b) A direct caregiver who is enployed by a facility

that provides care for residents with Al zhei ner's di sease or

other related disorders and who provides direct care to such

residents nust conplete the required initial training and 4

addi ti onal hours of training devel oped or approved by the

Departnent of Elderly Affairs. The training nust be conpl eted

within 9 nonths after begi nni ng enpl oynent.

(2) In addition to the training required under

subsection (1), a direct caregiver nust participate in a

m ni nrum of 4 contact hours of denentia-specific continuing

educati on each cal endar year as approved by the Departnent of
Elderly Affairs.
(3) Upon conpleting any training listed in subsection

(1), the enployee or direct caregiver shall be issued a

certificate that includes the nane of the training provider

the topic covered, and the date and signature of the training

provider. The certificate is evidence of conpletion of

training in the identified topic, and the enpl oyee or direct

caregiver is not required to repeat training in that topic if
32
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t he enpl oyee or direct caregiver changes enploynent to a

different facility. The direct caregiver nust conply with

ot her applicabl e continuing educati on requirenents.
(4) The Departnent of Elderly Affairs, or its
desi gnee, shall approve the initial and continui ng education

courses and providers.
(5) The Departnent of Elderly Affairs shall keep a
current list of providers who are approved to provide initial

and continuing education for staff of facilities that provide

care for persons with Al zheiner's disease or other rel ated

di sorders.
(6) The Departnent of Elderly Affairs shall adopt
rules to establish standards for trainers and training

necessary to adninister this section

Section 14. Subsection (3) and paragraph (a) of
subsection (5) of section 400.191, Florida Statutes, are
amended to read:

400.191 Availability, distribution, and posting of
reports and records. --

(3) Each nursing hone facility licensee shall maintain
as public information, avail able upon request, records of al
cost and inspection reports pertaining to that facility that
have been filed with, or issued by, any governnental agency.
Copi es of such reports shall be retained in such records for
not less than 5 years fromthe date the reports are filed or
i ssued.

(a) The agency shall quarterly publish a "Nursing Home

Qui de Watch List" to assist consuners in evaluating the

gquality of nursing hone care in Florida. The watch |ist nust

identify each facility that met the criteria for a conditiona

licensure status on any day within the quarter covered by the
33
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list; each facility that was operati ng under bankruptcy

protection on any day within the quarter; and each facility

that was operating without liability insurance. The watch

list nmust include the facility's nane, address, and ownership;

the county in which the facility operates; the |license

expiration date; the nunber of licensed beds; a description of

the deficiency causing the facility to be placed on the list;

any corrective action taken; and the cunul ati ve nunber of

times the facility has been on a watch list. The watch |ist

nmust include a brief description regarding how to choose a

nursi ng hone, the categories of licensure, the agency's

i nspection process, an explanation of terns used in the watch

list, and the addresses and phone nunbers of the agency's

managed care and health quality area offices.

(b) Upon publication of each quarterly watch list, the

agency nust transmit a copy of the watch list to each nursing

hone facility by mail and rmust nake the watch |list avail abl e

on the agency's Internet web site.

(5) Every nursing honme facility |icensee shall

(a) Post, in a sufficient nunber of proni nent
positions in the nursing hone so as to be accessible to al
residents and to the general public:;

1. A concise summary of the |ast inspection report
pertaining to the nursing honme and issued by the agency, with
references to the page nunbers of the full reports, noting any
deficiencies found by the agency and the actions taken by the
licensee to rectify such deficiencies and indicating in such
summari es where the full reports may be inspected in the
nur si ng hone.

2. A copy of the nbst recent version of the Florida
Nur si ng Home Qui de Watch Li st.

34
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Section 15. Subsection (2) of section 400.211, Florida
Statutes, is anended, and subsection (4) is added to that
section, to read

400. 211 Persons enpl oyed as nursing assistants;
certification requirenent. --

(2) The follow ng categories of persons who are not
certified as nursing assistants under part Il of chapter 464
may be enployed as a certified nursing assistant by a nursing

facility for a period of 4 nonths:

(a) Persons who are enrolled in, or have conpleted, a
st at e- approved nursing assi stant program of

(b) Persons who have been positively verified as
actively certified and on the registry in another state and
who have not been found guilty of abuse, negl ect, or

exploitation in another state, regardl ess of adjudication and

have not entered a plea of nolo contendere or guilty wthnoe
Hndings—of—abuse; or

(c) Persons who have prelinmnarily passed the state's

certification exam

The certification requirenment nust be net within 4 nonths
after initial enploynent as a nursing assistant in a |icensed
nursing facility.

(4) \When enployed by a nursing hone facility for a

12-nmonth period or longer, a nursing assistant, to maintain

certification, shall subnit to a perfornmance review every 12

nont hs and nust receive regular in-service educati on based on

t he outcone of such reviews. The in-service training nust:

(a) Be sufficient to ensure the continuing conpetence

of nursing assistants, nust be at |east 18 hours per year, and

may include hours accrued under s. 464.203(8);
35
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(b) Include, at a mini num

1. Techniques for assisting with eating and proper

f eedi ng;
2. Principles of adequate nutrition and hydration

3. Techniques for assisting and responding to the

coghitively inpaired resident or the resident with difficult

behavi or s;
4. Techniques for caring for the resident at the

end-of -l1ife; and

5. Recogni zi ng changes that place a resident at risk

for pressure ulcers and falls; and

(c) Address areas of weakness as determ ned in nursing

assi stant perfornmance reviews and may address the speci al

needs of residents as determ ned by the nursing hone facility
staff.

Section 16. Subsections (2), (3), and (8) of section
400.23, Florida Statutes, are anended to read:

400. 23 Rules; evaluation and deficiencies; |icensure
status. --

(2) Pursuant to the intention of the Legislature, the
agency, in consultation with the Departnent of Health and the
Departnent of Elderly Affairs, shall adopt and enforce rules
to inplenment this part, which shall include reasonabl e and
fair criteria in relation to:

(a) The location and construction of the facility;
including fire and life safety, plunbing, heating, cooling,
lighting, ventilation, and other housing conditions which wll
ensure the health, safety, and confort of residents, including
an adequate call system The agency shall establish standards
for facilities and equi pnent to increase the extent to which
new facilities and a new wing or floor added to an existing

36
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1| facility after July 1, 1999, are structurally capabl e of

2 | serving as shelters only for residents, staff, and fanilies of
3| residents and staff, and equi pped to be sel f-supporting during
4| and i medi ately foll ow ng disasters. Fhe—agency—shat—work

5 DINPICITY . I I " I I

6 | Covernor—and—tegi-stature—byAprit—1—1999,—itsrecomrendations
7 | fer—cost—effectiverenovation—standards—to—be—appted—+to

8 | existing—tacttti+es—I n naki ng such rules, the agency shall be
9| guided by criteria recomended by nationally recogni zed

10 | reput abl e professional groups and associations with know edge
11 | of such subject matters. The agency shall update or revise

12 | such criteria as the need arises. Al nursing hones nust

13| conply with those lifesafety code requirenents and buil ding
14 | code standards applicable at the tine of approval of their

15| construction plans. The agency nay require alterations to a
16 | building if it determ nes that an existing condition

17 | constitutes a distinct hazard to life, health, or safety. The
18 | agency shall adopt fair and reasonable rules setting forth

19 | conditions under which existing facilities undergoing
20| additions, alterations, conversions, renovations, or repairs
21| shall be required to conply with the npbst recent updated or
22 | revi sed standards.
23 (b) The nunber and qualifications of all personnel
24 | i ncl udi ng nmanagenent, nedical, nursing, and other professiona
25 | personnel, and nursing assistants, orderlies, and support
26 | personnel, having responsibility for any part of the care
27 | given residents.
28 (c) Al sanitary conditions within the facility and
29 | its surroundings, including water supply, sewage di sposal
30 | food handling, and general hygi ene which will ensure the
31| health and confort of residents.

37
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(d) The equi pnent essential to the health and wel fare
of the residents.

(e) A uniformaccounting system

(f) The care, treatnent, and mai ntenance of residents
and neasurenent of the quality and adequacy thereof, based on
rul es devel oped under this chapter and the Omi bus Budget
Reconciliation Act of 1987 (Pub. L. No. 100-203) (Decenber 22,
1987), Title IV (Medicare, Medicaid, and G her Health-Rel ated
Prograns), Subtitle C (Nursing Hone Reform, as anended.

(g) The preparation and annual update of a
conpr ehensi ve enmergency nmanagenent plan. The agency shal
adopt rules establishing minimumcriteria for the plan after
consultation with the Departnent of Comunity Affairs. At a
m ni nrum the rul es nust provide for plan conponents that
addr ess energency evacuation transportation; adequate
shel tering arrangenents; postdi saster activities, including
energency power, food, and water; postdisaster transportation
supplies; staffing; energency equi pnent; individua
identification of residents and transfer of records; and
responding to famly inquiries. The conprehensive energency
managenent plan is subject to review and approval by the |oca
ener gency managenent agency. During its review, the |oca
ener gency managenent agency shall ensure that the foll ow ng
agencies, at a mininmum are given the opportunity to review
the plan: the Departnent of Elderly Affairs, the Departnment
of Health, the Agency for Health Care Administration, and the
Departnent of Comunity Affairs. Al so, appropriate vol unteer
organi zati ons nust be given the opportunity to review the
pl an. The | ocal energency nmanagenent agency shall conplete
its review within 60 days and either approve the plan or
advise the facility of necessary revisions.
38
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(h) The inplenentation of the consuner-satisfaction

survey pursuant to s. 400.0225; the availability,

di stribution, and posting of reports and records pursuant to
s. 400.191; and the Gold Seal Program pursuant to s. 400. 235.
(3)(a) The agercy—shaH—adopt—rutes—providingfor—the
m ni rum staffing requirenments for nursing hones—Fhese
reguirerents shall include, for each nursing hone facility, a
m ni nrum certified nursing assistant staffing of 2.3 hours of

di rect care per resident per day beginning January 1, 2002,

increasing to 2.6 hours of direct care per resident per day

begi nni ng January 1, 2003, increasing to 2.8 hours of direct

care per resident per day begi nning January 1, 2004, and

increasing to 2.9 hours of direct care per resident per day

begi nni ng January 1, 2005, but never bel ow one certified

nursi ng assi stant per 20 residents,and a mninumlicensed

nursing staffing of 1.0 hour of direct resident care per

resi dent per day but never bel ow one |icensed nurse per 40

r esi dent sy—netuti-ng—evening—antd—rnight—shifts—and—neekends.
Nur si ng assi stants enpl oyed under s. 400.211(2) nay be

included in conputing the staffing ratio for certified nursing

assistants only if they provide nursing assistance services to

residents on a full-tine basis. Each nursing hone nust

docunent conpliance with staffing standards as required under
this paragraph and post daily Ageney—+utes—shat—specify
. F I . F . et e
. . F Cobat F I . I
reguirerents—for—dat-Hy—posting—of the nanes of staff on duty

for the benefit of facility residents and the public. The

agency shall recognize the use of licensed nurses for

conpliance with mninumstaffing requirenents for certified

nursing assistants, provided that the facility otherw se neets
39

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

Florida Senate - 2001 CS for SB 1202
317-15

i 34A-01

the minimumstaffing requirenents for |icensed nurses and that
the licensed nurses so recognized are performng the duties of
a certified nursing assistant. Unl ess otherw se approved by

t he agency, licensed nurses counted towards the m ni mum
staffing requirenents for certified nursing assistants nust
exclusively performthe duties of a certified nursing
assistant for the entire shift and shall not al so be counted
towards the minimumstaffing requirenents for |icensed nurses.
If the agency approved a facility's request to use a |licensed
nurse to performboth licensed nursing and certified nursing
assistant duties, the facility nust allocate the anount of
staff tinme specifically spent on certified nursing assistant
duties for the purpose of docunenting conpliance wth mininmm
staffing requirenents for certified and |icensed nursing
staff. In no event may the hours of a licensed nurse with dua
job responsibilities be counted twi ce.

(b) The agency shall adopt rules to allow properly
trained staff of a nursing facility, in addition to certified
nursing assistants and |icensed nurses, to assist residents
with eating. The rules shall specify the mninmumtraining
requi rements and shall specify the physiological conditions or
di sorders of residents which would necessitate that the eating
assi stance be provided by nursing personnel of the facility.
Nonnursi ng staff providing eating assistance to residents
under the provisions of this subsection shall not count
towards conpliance with mni rum staffing standards.

(c) Licensed practical nurses |icensed under chapter
464 who are providing nursing services in nursing hone
facilities under this part may supervise the activities of
other licensed practical nurses, certified nursing assistants,
and ot her unlicensed personnel providing services in such
40
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facilities in accordance with rul es adopted by the Board of
Nur si ng.

(8) The agency shall adopt rules to provide that, when
the criteria established under subsection (2) are not nmet,
such deficiencies shall be classified according to the nature
of the deficiency. The agency shall indicate the
classification on the face of the notice of deficiencies as
foll ows:

(a) Cdass | deficiencies are those which the agency
determ nes present an i mmi nent danger to the residents or
guests of the nursing hone facility or a substanti al
probability that death or serious physical harmwould result
therefrom The condition or practice constituting a class
violation shall be abated or elinmnated i mediately, unless a
fixed period of tinme, as deternined by the agency, is required
for correction. Netwthstanting—s—4066—3122A cl ass
deficiency is subject to a civil penalty in an anount not | ess
t han$10, 000$5;666 and not exceedi ng $25, 000 for each and
every deficiency. A fine nust fay be |evied notw thstandi ng
the correction of the deficiency.

(b) dass Il deficiencies are those which the agency
determ nes have a direct or imediate relationship to the
health, safety, or security of the nursing hone facility
residents, other than class | deficiencies. A class |
deficiency is subject to a civil penalty in an anount not | ess
t han$5, 000$4,-666 and not exceedi ng $10, 000 for each and
every deficiency. A citation for a class Il deficiency nust
shatt specify the tinme within which the deficiency is required

to be corrected. H—a—tctasstH—defetrencyis—corrected—wthin
I . Hied iy I e be ! I
H—ts—arepeated—offense—
41
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(c) dass IIl deficiencies are those which the agency
determi nes to have an indirect or potential relationship to
the health, safety, or security of the nursing hone facility
residents, other than class | or class Il deficiencies. A
class Il deficiency is shat—be subject to a civil penalty of
not | ess than$l, 000$560 and not exceedi ng $2,500 for each
and every deficiency. A citation for a class Il deficiency
nmust shat specify the time within which the deficiency is
required to be corrected. If a class IIl deficiency is
corrected within the tine specified, no civil penalty shall be
i mposed, unless it is a repeated offense.

Section 17. Subsection (5) of section 400.235, Florida
Statutes, is anended to read:

400. 235 Nursing hone quality and |icensure status;
Gol d Seal Program --

(5) Facilities nmust neet the follow ng additiona
criteria for recognition as a Gold Seal Programfacility:

(a) Had no class | or class Il deficiencies within the
30 nonths preceding application for the program

(b) Evidence financial soundness and stability
according to standards adopted by the agency in administrative
rul e.

(c) Participate consistently in the required consumer
sati sfaction process as prescribed by the agency, and
denonstrate that information is elicited fromresidents,
fam |y nenbers, and guardi ans about satisfaction with the
nursing facility, its environnent, the services and care
provided, the staff's skills and interactions with residents,
attention to resident's needs, and the facility's efforts to
act on information gathered fromthe consuner satisfaction
neasur es.
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1 (d) Evidence the involvenent of fanilies and nenbers
2| of the community in the facility on a regul ar basis.

3 (e) Have a stable workforce, as described in s.

4] 400. 141, as evidenced by a relatively low rate of turnover

5| anong certified nursing assistants and |licensed nurses within
6 | the 30 nonths preceding application for the Gold Seal Program
7 | and denopbnstrate a continuing effort to maintain a stable

8 | workforce and to reduce turnover of |icensed nurses and

9| certified nursing assistants.

10 (f) Evidence an outstanding record regarding the

11 | nunber and types of substantiated conplaints reported to the
12 | State Long- Term Care QOrbudsnan Council within the 30 nonths
13 | preceding application for the program

14 (g) Provide targeted inservice training provided to
15| neet training needs identified by internal or external quality
16 | assurance efforts.

17

18| Afacility assigned a conditional |icensure status may not

19 | qualify for consideration for the Gold Seal Program unti
20| after it has operated for 30 nonths with no class | or class
21| Il deficiencies and has conpleted a regularly schedul ed
22 | relicensure survey.
23 Section 18. Section 400.237, Florida Statutes, is
24 | created to read:
25 400. 237 Nursing hone facility grading system ranking
26 | of nursing honme facilities; use of ranking information.--
27 (1) It is the intent of the Legislature to encourage
28 | continuous inprovenent in the quality of care and quality of
29| life of nursing hone facility residents. It is further the
30| intent of the Legislature that nursing hone facilities with a
31| record of providing good quality care receive favorable rates

43
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fromliability insurers and favorabl e consideration by the

courts in civil litigation.

(2) The Legislature intends to devel op a grading

system that neasures nursing hone facility perfornmance rel ated

to quality indicators. The system nust build upon the

procedures for neasuring quality of care devel oped by the Gold
Seal Program under s. 400. 235.
(3) By July 1, 2002, the agency shall prepare and

i npl erent a system for grading nursing hone facilities against

optimal standards for quality of care and quality of life. The

system nust include a uniform nethod of eval uati ng nursing

hone facilities in the foll owi ng areas:

(a) Staffing levels and rati os;

(b) Staff turnover rates;

(c) Credentials of key personnel

(d) Pressure ul cers;

(e) Nutrition and hydrati on;

(f) Use of restraints;

(9) Dignity;
(h) Maintenance of residents' functioning;

(i) Resident and resident fanily satisfaction

(j) Substantiated conpl aints;

(k) Deficiency citations;

(1) Adverse incidents and past cl ai ns experience;

(m Hospitalizations;

(n) Facility cleanliness;
(o) Falls;
(p) Comunity and fanmily invol venent;

(q) Onbudsman program eval uati on

(r) Living environnent;

(s) Risk nanagenent, |loss control, and general safety;
44
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1 (t) Privacy.

2 (4) Each nursing hone facility nust be graded annually
3| against an optinal quality score and ranked according to

4 | whether its score is at or above 80 percent of the optinal

5] score, in which case the facility shall be given five stars;
6 | at or above 60 percent, but not greater than 79 percent of the
7| optimal score, in which case the facility shall be given four
8| stars; at or above 40 percent, but not greater than 59 percent
9] of the optinmal score, in which case the facility shall be

10| given three stars; at or above 20 percent, but not greater

11| than 39 percent of the optinal score, in which case the

12 | facility shall be given two stars; or at or bel ow 19 percent
13| of the optinmal score, in which case the facility shall be

14 | gi ven one star

15 (5) The agency shall reeval uate each nursing hone

16 | facility quarterly through announced and unannounced

17 | i nspections.

18 (6) Beginning with the second annual gradi ng period

19 | and every year thereafter, the agency shall identify each
20 | nursing hone facility's performance as havi ng i nproved,
21 | remni ned the sane, or declined. The facility inprovenent
22 | rating shall be based on a conparison of the current year's
23 | and previous year's performance.
24 (7) By July 1, 2007, and every 5 years thereafter, the
25 | agency shall reevaluate the optiml standards for nursing hone
26 | facility quality of care and quality of life and raise the
27 | standards to reflect inprovenents in the grading scores of
28 | nursing hone facilities.
29 (8) The secretary of the agency shall convene a
30 | workgroup to assist the agency in devel opi ng the gradi ng
31| system The workgroup shall be conposed of two nursing hone

45
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adm ni strators whose facilities have not had a class | or

class Il deficiency since January 1, 1999; a physician with

geriatric training and experience in treating nursing hone

residents; a person with training and experience in designing

gradi ng and ranking systens; a licensed risk nanager with

experience in a nursing facility; the State Long-Term Care

Onbudsman; a designee of the Secretary of Elderly Affairs; a

qgquality-of-care nonitor or licensure surveyor with nonitoring

or survey experience in nursing hones; and a representative of

an organi zed group that advocates for the elderly.

(9) Each nursing hone facility shall post, in a

sufficient nunber of proninent positions in the nursing hone

SO0 as to be accessible to all residents and to the public, the

facility's ranking and i nprovenent ratings.

(10) The agency shall publish the ranking and

i mprovenent rating of all nursing hone facilities on the

agency's website and in printed guides by region of the state.

(11) The agency nmmy adopt rul es necessary to

adni ni ster this section.

Section 19. Section 400.275, Florida Statutes, is
created to read

400. 275 Agency duti es. --

(1) The agency shall ensure that each newly hired

nursi ng hone surveyor, as a part of basic training, is

assigned full-tinme to a |licensed nursing hone for at |east 2

days within a 7-day period to observe facility operations

outsi de of the survey process before the surveyor begins

survey responsibilities. The agency may not assignh an

i ndividual to be a nenber of a survey team for purposes of a

survey, evaluation, or consultation visit at a nursing hone

46
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facility in which the surveyor was an enpl oyee within the

preceding 5 years.

(2) The agency shall sem annually provide for joint

training of nursing hone surveyors and staff of facilities

|icensed under this part on at |east one of the 10 federa

citations that were nost frequently issued agai nst nursing

facilities in this state during the previous cal endar year

(3) Each nenber of a nursing hone survey teamwho is a

heal th professional |icensed under part | of chapter 464, part

X of chapter 468, or chapter 491, shall earn not |ess than 50

percent of required continuing education credits in geriatric

care. Each nenber of a nursing hone survey teamwho is a

heal th professional |icensed under chapter 465 shall earn not

| ess than 30 percent of required continuing education credits

in geriatric care.

(4) The agency nust ensure that when a deficiency is

related to substandard quality of care, a physician with

geriatric experience licensed under chapter 458 or chapter 459

or aregistered nurse with geriatric experience |licensed under

chapter 464 participates in the agency's inform

di spute-resol uti on process.

Section 20. Section 400.402, Florida Statutes, is
amended to read:

400.402 Definitions.--Wen used in this part, the

term

(1) "Activities of daily living" neans functions and
tasks for self-care, including anbul ation, bathing, dressing,
eating, groomng, and toileting, and other sinilar tasks.

(2) "Adnministrator" neans an individual at |least 21
years of age who is responsible for the operation and
mai nt enance of an assisted living facility.
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(3) "Agency" neans the Agency for Health Care
Admi ni strati on.

(4) "Aging in place" or "age in place" neans the
process of providing increased or adjusted services to a
person to conpensate for the physical or nental decline that
may occur with the aging process, in order to nmaxinize the
person's dignity and i ndependence and pernmit themto remain in
a famliar, noninstitutional, residential environment for as
| ong as possible. Such services may be provided by facility
staff, volunteers, famly, or friends, or through contractua
arrangenents with a third party.

(5) "Applicant” neans an individual owner,
corporation, partnership, firm association, or governnental
entity that applies for a |icense.

(6) "Assisted living facility" means any buil ding or
bui | di ngs, section or distinct part of a building, private
hone, boardi ng hone, honme for the aged, or other residential
facility, whether operated for profit or not, which undertakes
through its ownership or managenent to provide housing, neals,
and one or nore personal services for a period exceeding 24
hours to one or nore adults who are not rel atives of the owner
or admini strator.

(7) "Chemical restraint" nmeans a pharnmacol ogi c drug
that physically linmts, restricts, or deprives an individua
of novenent or mobility, and is used for discipline or
conveni ence and not required for the treatnent of nedica
synpt ons.

(8) "Conmunity living support plan" neans a witten
docunent prepared by a nental health resident and the
resident's nental health case manager in consultation with the
adm ni strator of an assisted living facility with a linted
48
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nmental health |icense or the adninistrator's designee. A copy
nmust be provided to the adm nistrator. The plan nust include

i nformati on about the supports, services, and special needs of
the resident which enable the resident to live in the assisted
living facility and a nethod by which facility staff can
recogni ze and respond to the signs and synptons particular to
that resident which indicate the need for professiona

servi ces.

(9) "Cooperative agreenent” neans a witten statenent
of understandi ng between a nental health care provider and the
adm nistrator of the assisted living facility with a limted
nmental health license in which a nental health resident is
living. The agreenent nust specify directions for accessing
energency and after-hours care for the nental health resident.
A single cooperative agreenent may service all nmental health
residents who are clients of the sanme nental health care
provi der.

(10) "Departnent" neans the Departnent of Elderly
Affairs.

(11) "Energency" neans a situation, physica
condition, or nethod of operation which presents imminent
danger of death or serious physical or nental harmto facility
resi dents.

(12) "Extended congregate care" neans acts beyond
t hose aut horized in subsection(16)+#-that may be perfornmed
pursuant to part | of chapter 464 by persons licensed
t hereunder while carrying out their professional duties, and
ot her supportive services which may be specified by rule. The
pur pose of such services is to enable residents to age in
place in a residential environment despite nental or physical
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1| limtations that mght otherw se disqualify themfrom

2| residency in a facility licensed under this part.

3 (13) "CQuardian" neans a person to whomthe | aw has

4 | entrusted the custody and control of the person or property,

5] or both, of a person who has been | egally adjudged

6 | i ncapaci tated.

7 (14) "Limted nursing services" neans acts that may be
8 | perforned pursuant to part | of chapter 464 by persons

9] licensed thereunder while carrying out their professiona

10| duties but linmted to those acts which the departnent

11 | specifies by rule. Acts which nay be specified by rule as

12 | allowabl e limted nursing services shall be for persons who

13 | neet the adnmission criteria established by the departnment for

14 | assisted living facilities and shall not be conplex enough to

15| requi re 24-hour nursing supervision and may include such

16 | services as the application and care of routine dressings, and
17 | care of casts, braces, and splints.

18 . sk

27 | respond—accoreinghty—

28 (15) (26> "Mental health resident" neans an individua

29 | who receives social security disability incone due to a nental
30 | disorder as determined by the Social Security Administration
31| or receives supplenental security incone due to a nental

50
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di sorder as determined by the Social Security Adm nistration
and receives optional state suppl enentation

(16) 37y "Personal services" neans direct physica
assi stance with or supervision of the activities of daily
living and the self-adm nistration of nedication and ot her
simlar services which the departnment may define by rule.
"Personal services" shall not be construed to nean the
provi sion of nedical, nursing, dental, or nmental health
servi ces.

(17) 38y "Physical restraint” neans a device which
physically limts, restricts, or deprives an individual of
novenent or nobility, including, but not limted to, a
hal f-bed rail, a full-bed rail, a geriatric chair, and a posey
restraint. The term "physical restraint" shall al so include
any device which was not specifically manufactured as a
restraint but which has been altered, arranged, or otherw se
used for this purpose. The termshall not include bandage
mat eri al used for the purpose of binding a wound or injury.

(18) (19 "Rel ative" neans an individual who is the
father, nother, stepfather, stepnother, son, daughter
brot her, sister, grandnother, grandfather, great-grandnother
gr eat - grandf at her, grandson, granddaughter, uncle, aunt, first
cousi n, nephew, niece, husband, wife, father-in-I|aw,
not her-in-law, son-in-law, daughter-in-law, brother-in-Iaw,
sister-in-law, stepson, stepdaughter, stepbrother, stepsister
hal f brother, or half sister of an owner or adm ni strator

(19) (26) "Resident"” neans a person 18 years of age or
ol der, residing in and receiving care froma facility.

(20) £21) "Resident's representative or designee" neans
a person other than the owner, or an agent or enployee of the
facility, designated in witing by the resident, if legally
51
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conpetent, to receive notice of changes in the contract
executed pursuant to s. 400.424; to receive notice of and to
participate in neetings between the resident and the facility
owner, administrator, or staff concerning the rights of the
resident; to assist the resident in contacting the onbudsnan
council if the resident has a conplaint against the facility;
or to bring legal action on behalf of the resident pursuant to
s. 400. 429.

(21) 22y "Service plan" nmeans a witten plan,
devel oped and agreed upon by the resident and, if applicable,
the resident's representative or designee or the resident's
surrogate, guardian, or attorney in fact, if any, and the
adm ni strator or designee representing the facility, which
addr esses the uni que physical and psychosoci al needs,
abilities, and personal preferences of each resident receiving
ext ended congregate care services. The plan shall include a
brief witten description, in easily understood | anguage, of
what services shall be provided, who shall provide the
services, when the services shall be rendered, and the
pur poses and benefits of the services.

(22) (23) "Shared responsibility" means exploring the
options available to a resident within a facility and the
ri sks involved with each option when naki ng deci si ons
pertaining to the resident's abilities, preferences, and
servi ce needs, thereby enabling the resident and, if
applicable, the resident's representative or designee, or the
resident's surrogate, guardian, or attorney in fact, and the
facility to devel op a service plan which best neets the
resident's needs and seeks to inprove the resident's quality
of life.
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1 (23) (24> "Supervi sion" neans reninding residents to

2| engage in activities of daily living and the

3| self-adm nistration of nedication, and, when necessary,

4 | observing or providing verbal cuing to residents while they

5] performthese activities.

6 (24) £25) "Suppl enental security income," Title XVI of

7| the Social Security Act, neans a programthrough which the

8 | Federal Governnment guarantees a mininmum nonthly incone to

9 | every person who is age 65 or older, or disabled, or blind and
10 | neets the incone and asset requirenents.

11 (25) £26) "Supportive services" neans services designed
12 | to encourage and assi st aged persons or adults with

13| disabilities to remain in the least restrictive living

14 | environnent and to mmintain their independence as |ong as

15 | possi bl e.

16 (26) (27 "Twenty-four-hour nursing supervision" neans
17 | services that are ordered by a physician for a resident whose
18 | condition requires the supervision of a physician and

19 | continued nonitoring of vital signs and physical status. Such
20 | services shall be: nedically conplex enough to require
21 | constant supervision, assessnent, planning, or intervention by
22| a nurse; required to be perforned by or under the direct
23 | supervision of licensed nursing personnel or other
24 | professional personnel for safe and effective perfornmance;
25| required on a daily basis; and consistent with the nature and
26 | severity of the resident's condition or the di sease state or
27 | stage.
28 Section 21. Subsections (3) and (4) of section
29| 400. 407, Florida Statutes, are anended to read:
30 400. 407 License required; fee, display.--
31
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(3) Any license granted by the agency nust state the
maxi num resi dent capacity of the facility, the type of care
for which the license is granted, the date the license is

i ssued, the expiration date of the |icense, and any other

i nformati on deened necessary by the agency. Licenses shall be
i ssued for one or nore of the follow ng categories of care:
standard, extended congregate care, limted nursing services,
or linmted nmental health.

(a) A standard license shall be issued to facilities
providing one or nore of the personal services identified in
s. 400.402. Such facilities may al so enploy or contract with a
person licensed under part | of chapter 464 to adm nister
nedi cations and performother tasks as specified in s.

400. 4255.

(b) An extended congregate care |icense shall be
i ssued to facilities providing, directly or through contract,
servi ces beyond those authorized in paragraph (a), including
acts perforned pursuant to part | of chapter 464 by persons
| i censed thereunder, and supportive services defined by rule
to persons who otherwi se would be disqualified fromcontinued
residence in a facility licensed under this part.

1. 1In order for extended congregate care services to
be provided in a facility licensed under this part, the agency
must first determne that all requirenents established in | aw
and rule are met and nust specifically designate, on the
facility's license, that such services nmay be provided and
whet her the designation applies to all or part of a facility.
Such designation may be nade at the tinme of initial |icensure
or bienniat relicensure, or upon request in witing by a
|icensee under this part. Notification of approval or denial
of such request shall be nmade within 90 days after receipt of
54
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such request and all necessary docunentation. Existing
facilities qualifying to provide extended congregate care
services nust have maintained a standard |icense and may not
have been subject to adm nistrative sanctions during the
previous 2 years, or since initial licensure if the facility
has been licensed for less than 2 years, for any of the
fol |l owi ng reasons:

a. Avclass | or class Il violation

b. Three or nore repeat or recurring class II
viol ations of identical or sinilar resident care standards as
specified in rule fromwhich a pattern of nonconpliance is
found by the agency;

c. Three or nore class Il violations that were not
corrected in accordance with the corrective action plan
approved by the agency;

d. Violation of resident care standards resulting in a
requi rement to enploy the services of a consultant pharnmaci st
or consultant dietitian;

e. Denial, suspension, or revocation of a license for
another facility under this part in which the applicant for an
ext ended congregate care |license has at |east 25 percent
ownership interest; or

f. Inposition of a noratoriumon adm ssions or
initiation of injunctive proceedings.

2. Facilities that are licensed to provide extended
congregate care services shall nmaintain a witten progress
report on each person who receives such services, which report
descri bes the type, anount, duration, scope, and outcone of
services that are rendered and the general status of the
resident's health. A registered nurse, or appropriate
desi gnee, representing the agency shall visit such facilities
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at | east quarterly two—tines—a—year to nonitor residents who

are receiving extended congregate care services and to
determine if the facility is in conpliance with this part and
with rules that relate to extended congregate care. One of
these visits may be in conjunction with the regul ar brenniat
survey. The nmonitoring visits nmay be provided through
contractual arrangenents with appropriate community agencies.
A registered nurse shall serve as part of the teamthat
btrenniaty i nspects such facility. The agency nay wai ve one of
the required yearly nonitoring visits for a facility that has
been licensed for at |east 24 nonths to provi de extended
congregate care services, if, during the birenntal i nspection
the registered nurse deternines that extended congregate care
services are being provided appropriately, and if the facility
has no class | or class Il violations and no uncorrected cl ass
I1l violations. Before such decision is nade, the agency shal
consult with the long-termcare onbudsman council for the area
in which the facility is located to determine if any
conpl ai nts have been made and substanti ated about the quality
of services or care. The agency nmay not waive one of the
required yearly nonitoring visits if conplaints have been nade
and substanti at ed.

3. Facilities that are |icensed to provide extended
congregate care services shall:

a. Denonstrate the capability to neet unantici pated
resi dent service needs.

b. Ofer a physical environment that pronotes a
honel i ke setting, provides for resident privacy, pronotes
resi dent independence, and allows sufficient congregate space
as defined by rule.
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c. Have sufficient staff available, taking into
account the physical plant and firesafety features of the
building, to assist with the evacuation of residents in an
ener gency, as necessary.

d. Adopt and follow policies and procedures that
maxi n ze resident independence, dignity, choice, and
deci sionmaking to pernmit residents to age in place to the
extent possible, so that noves due to changes in functiona
status are mnimzed or avoided.

e. Alowresidents or, if applicable, a resident's
representative, designee, surrogate, guardian, or attorney in
fact to make a variety of personal choices, participate in
devel opi ng service plans, and share responsibility in
deci si onnaki ng.

f. Inplenent the concept of managed ri sk

g. Provide, either directly or through contract, the
services of a person licensed pursuant to part | of chapter
464.

h. 1In addition to the training mandated in s. 400. 452,
provide specialized training as defined by rule for facility
staff.

4. Facilities licensed to provide extended congregate
care services are exenpt fromthe criteria for continued
residency as set forth in rules adopted under s. 400. 441.
Facilities so licensed shall adopt their own requirenents
wi thin guidelines for continued residency set forth by the
departnment in rule. However, such facilities nmay not serve
residents who require 24-hour nursing supervision. Facilities
licensed to provide extended congregate care services shal
provide each resident with a witten copy of facility policies
gover ni ng adni ssion and retention
57
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1 5. The primary purpose of extended congregate care

2| services is to allow residents, as they becone nore inpaired,
3| the option of remaining in a famliar setting fromwhich they
4 | woul d otherwi se be disqualified for continued residency. A
5| facility licensed to provide extended congregate care services
6 | my also adnmt an individual who exceeds the adm ssion

7| criteria for a facility with a standard |license, if the

8| individual is deternined appropriate for admi ssion to the

9 | extended congregate care facility.

10 6. Before admission of an individual to a facility

11| licensed to provide extended congregate care services, the

12 | indi vidual nust undergo a nedical exam nation as provided in
13| s. 400.426(4) and the facility nust develop a prelimnary

14 | service plan for the individual

15 7. Wien a facility can no | onger provide or arrange
16 | for services in accordance with the resident's service plan
17 | and needs and the facility's policy, the facility shall nake
18 | arrangenents for relocating the person in accordance with s.
19 | 400.428(1) (k).

20 8. Failure to provide extended congregate care

21| services may result in denial of extended congregate care

22 | license renewal .

23 9. No later than January 1 of each year, the

24 | departnent, in consultation with the agency, shall prepare and
25| submt to the Governor, the President of the Senate, the

26 | Speaker of the House of Representatives, and the chairs of

27 | appropriate legislative comittees, a report on the status of,
28 | and reconmendations rel ated to, extended congregate care

29 | services. The status report nust include, but need not be

30| limted to, the follow ng information

31
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a. A description of the facilities licensed to provide
such services, including total nunber of beds |icensed under
this part.

b. The nunmber and characteristics of residents
recei ving such services.

c. The types of services rendered that could not be
provi ded through a standard |icense.

d. An analysis of deficiencies cited during |icensure
btrenni-at i nspecti ons.

e. The nunber of residents who required extended
congregate care services at adm ssion and the source of
adni ssi on.

f. Recommendations for statutory or regulatory
changes.

g. The availability of extended congregate care to
state clients residing in facilities licensed under this part
and in need of additional services, and recommendati ons for
appropriations to subsidize extended congregate care services
for such persons.

h. Such other information as the departnent considers
appropri at e.

(c) Alimted nursing services license shall be issued
to a facility that provides services beyond those authorized
i n paragraph (a) and as specified in this paragraph

1. In order for limted nursing services to be
provided in a facility licensed under this part, the agency
must first determne that all requirenents established in | aw
and rule are met and nust specifically designate, on the
facility's license, that such services nmay be provided. Such
designation may be made at the tinme of initial |icensure or
btrenniat relicensure, or upon request in witing by a licensee
59
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under this part. Notification of approval or denial of such
request shall be nmade within 90 days after receipt of such
request and all necessary docunmentation. Existing facilities
qualifying to provide linited nursing services shall have

mai ntai ned a standard |icense and may not have been subject to
adm ni strative sanctions that affect the health, safety, and
wel fare of residents for the previous 2 years or since initial
licensure if the facility has been |icensed for | ess than 2
years.

2. Facilities that are licensed to provide linmted
nursing services shall maintain a witten progress report on
each person who receives such nursing services, which report
descri bes the type, anount, duration, scope, and outcone of
services that are rendered and the general status of the
resident's health. A registered nurse representing the agency
shall visit such facilities at |east twice enee a year to
nmonitor residents who are receiving linmted nursing services
and to deternine if the facility is in conpliance with
appl i cabl e provisions of this part and with related rules. The
nmonitoring visits may be provided through contractua
arrangenents with appropriate community agencies. A
regi stered nurse shall also serve as part of the teamthat
btrenniatHy i nspects such facility.

3. A person who receives |limted nursing services
under this part nust neet the admission criteria established
by the agency for assisted living facilities. Wen a resident
no longer neets the admission criteria for a facility |icensed
under this part, arrangenents for relocating the person shal
be made in accordance with s. 400.428(1)(k), unless the
facility is licensed to provide extended congregate care
servi ces.
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(4)ta)r Each facility shall be assessed a bed fee of
$100 for each initial, renewal, and change- of - ownership

application processed, except that a bed fee nay not be

assessed for any bed designated for recipients of optiona

state suppl enentation paynents. The fee for processing an

application, as described in this part, may not exceed
$10, 000. Fhe—bi-ennial—t+icense—feereqguredof—afacitty—is
. it it L F o
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8 Section 22. Paragraph (n) is added to subsection (1)
9| of section 400.414, Florida Statutes, and subsection (8) is
10 | added to that section, to read:

11 400. 414 Denial, revocation, or suspension of |icense;
12 | inposition of administrative fine; grounds.--

13 (1) The agency may deny, revoke, or suspend any

14 | license issued under this part, or inpose an administrative
15 fine in the manner provided in chapter 120, for any of the
16 | followi ng actions by an assisted living facility, any person
17 | subject to level 2 background screening under s. 400.4174, or
18 | any facility enpl oyee:

19 (n) Any act constituting a ground upon which

20| application for a |license may be deni ed.

21

22 | Admini strative proceedi ngs chal |l engi ng agency action under
23 | this subsection shall be reviewed on the basis of the facts
24 | and conditions that resulted in the agency action

25 (8) The agency mmy issue a tenporary |license pending
26 | final disposition of a proceeding involving the suspension or
27 | revocation of an assisted living facility license.

28 Section 23. Subsections (1) and (6) of section

29| 400.417, Florida Statutes, are anended to read:

30 400. 417 Expiration of license; renewal; conditiona
31| license.--
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(1) A standard |icense Birenntat—tH-censes, unl ess
sooner suspended or revoked, shall expire 2 years fromthe

date of issuance. Linited nursing, extended congregate care,
and limted nental health |licenses shall expire 1 year after

the date of issuance at—the—samre—tine—as—theftactrtHty—s

standard—+-cense—r+egardtess—of—when—ssued. The agency shal
notify the facility by certified nail at |east 120 days prior

to expiration that a renewal license is necessary to continue

© 00 N o O WDN PP

operation. N nety days prior to the expiration date, an

=
o

application for renewal shall be submitted to the agency. Fees

[N
[N

nmust be prorated. The failure to file a tinely renewal

=
N

application shall result in a late fee charged to the facility

=
w

in an anmount equal to 50 percent of the current fee.

20 Section 24. Section 400.419, Florida Statutes, is

21 | anended to read

22 400.419 Violations; adm nistrative fines. --

23 (1) Each violation of this part and adopted rul es

24 | shall be classified according to the nature of the violation
25| and the gravity of its probable effect on facility residents.
26 | The agency shall indicate the classification on the witten
27 | notice of the violation as foll ows:

28 (a) dass "I" violations are those conditions or

29 | occurrences related to the operation and nai nt enance of a

30| facility or to the personal care of residents which the agency
31| determ nes present an i nm nent danger to the residents or
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guests of the facility or a substantial probability that death
or serious physical or enotional harmwould result therefrom
The condition or practice constituting a class | violation
shall be abated or elimnated within 24 hours, unless a fixed
period, as determ ned by the agency, is required for
correction. A class | violation is subject to an
adnm ni strative fine in an anount not | ess than$5, 000510666
and not exceedi ng $10,000 for each violation. A fine may be
| evied notwithstanding the correction of the violation

(b) dass "Il" violations are those conditions or
occurrences related to the operation and nmi nt enance of a
facility or to the personal care of residents which the agency
determines directly threaten the physical or enotional health,
safety, or security of the facility residents, other than
class | violations. Aclass Il violation is subject to an
adnm ni strative fine in an anount not | ess than$l, 000$566 and
not exceedi ng $5,000 for each violation. Acitation for a
class Il violation nust shatt+ specify the time w thin which
the violation is required to be corrected. H—a—ectass—++

Cobat . itk I . Hied T
e 1 I S | it .

(c) dass "Ill" violations are those conditions or
occurrences related to the operation and nmi nt enance of a
facility or to the personal care of residents which the agency
determines indirectly or potentially threaten the physical or
enotional health, safety, or security of facility residents,
other than class | or class Il violations. A class Il
violation is subject to an adm nistrative fine of not |ess
t han$500$166 and not exceedi ng $1, 000 for each violation. A
citation for a class IIl violation nust shatt specify the tine
within which the violation is required to be corrected. +—a
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I Cobat . itk I . Hied
T e ! I S | it .

(d) dass "IV'" violations are those conditions or
occurrences related to the operation and nmi nt enance of a
building or to required reports, forns, or docunents that do
not have the potential of negatively affecting residents.
These violations are of a type that the agency determ nes do
not threaten the health, safety, or security of residents of
the facility. A facility that does not correct a class |V
violation within the tine specified in the agency-approved
corrective action plan is subject to an adm nistrative fine of
not |ess than$100$50 nor nore than $200 for each viol ation
Any class |V violation that is corrected during the tine an
agency survey is being conducted will be identified as an
agency finding and not as a violation

22— The—agency—ay—Sset—and—tevy—afHnenot—to—exceed

| b ot ot hi el be classified ;

to—stubsection—{(1)—Suech—fines—i+n—the—aggregate—rmay not—exceed
$10,-000—per—survey—
(2)3) In determning if a penalty is to be inposed
and in fixing the anmount of the fine, the agency shal
consider the follow ng factors:

(a) The gravity of the violation, including the
probability that death or serious physical or enotional harm
to aresident will result or has resulted, the severity of the
action or potential harm and the extent to which the
provi sions of the applicable aws or rules were violated.

(b) Actions taken by the owner or administrator to
correct violations.

(c) Any previous violations.
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(d) The financial benefit to the facility of
committing or continuing the violation
(e) The licensed capacity of the facility.

(3) t4) Each day of continuing violation after the date
fixed for term nation of the violation, as ordered by the
agency, constitutes an additional, separate, and distinct
vi ol ati on.

(4) 5)r Any action taken to correct a violation shal
be docunented in witing by the owner or admnistrator of the
facility and verified through followp visits by agency
personnel. The agency may inpose a fine and, in the case of an
owner-operated facility, revoke or deny a facility's |icense
when a facility administrator fraudulently m srepresents
action taken to correct a violation.

(5)t6) For fines that are upheld follow ng
adm nistrative or judicial review, the violator shall pay the
fine, plus interest at the rate as specified in s. 55.03, for
each day beyond the date set by the agency for paynent of the
fine.

6) A Any unlicensed facility that continues to

operate after agency notification is subject to a $1,000 fine

per day. Each—daybeyond—-5S—workingdays—after—agency
e . . Fotation ey
it . o T F o
(7)8)r Any licensed facility whose owner or
adm ni strator concurrently operates an unlicensed facility

shall be subject to an adninistrative fine of $5,000 per day.

b I I ¥ I L :
I I i I e .
olation. Cepe 1 I L bttt o
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T : I . I I F
notifiecation—

(8) {9y Any facility whose owner fails to apply for a
change- of -ownership license in accordance with s. 400.412 and
operates the facility under the new ownership is subject to a
fine of net—to—exceed $5, 000.

(9)t#6)y In addition to any administrative fines
i nposed, the agency nmay assess a survey fee, equal to the
| esser of one half of the facility's biennial |icense and bed
fee or $500, to cover the cost of conducting initial conplaint
investigations that result in the finding of a violation that
was the subject of the conplaint or nonitoring visits
conduct ed under s. 400.428(3)(c) to verify the correction of
the viol ations.

(10) ¢y The agency, as an alternative to or in
conjunction with an adnministrative action against a facility
for violations of this part and adopted rules, shall nake a
reasonabl e attenpt to discuss each violation and recomended
corrective action with the owner or adm nistrator of the
facility, prior to witten notification. The agency, instead
of fixing a period within which the facility shall enter into
conpliance with standards, may request a plan of corrective
action fromthe facility which denpnstrates a good faith
effort to renedy each violation by a specific date, subject to
t he approval of the agency.

(11) (3¥2) Adnministrative fines paid by any facility
under this section shall be deposited into the Health Care
Trust Fund and expended as provided in s. 400.418.

(12) (13) The agency shal |l devel op and di ssem nate an
annual list of all facilities sanctioned or fined $5, 000 or
nore for violations of state standards, the number and cl ass
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of violations involved, the penalties inposed, and the current
status of cases. The list shall be dissem nated, at no char ge,
to the Departnent of Elderly Affairs, the Departnment of
Heal th, the Departnment of Children and Family Services, the
area agencies on aging, the Florida Statew de Advocacy
Council, and the state and | ocal onbudsman councils. The
Departnent of Children and Fami |y Services shall dissem nate
the list to service providers under contract to the departnment
who are responsible for referring persons to a facility for
resi dency. The agency may charge a fee comensurate with the
cost of printing and postage to other interested parties
requesting a copy of this list.

Section 25. Section 400.423, Florida Statutes, is
created to read
400. 423 Internal risk-managenent and quality-assurance

program - -
(1) Each facility with a mninmum of 26 beds shall, as

part of its administrative functions, establish an interna

ri sk- managenent and qual i ty-assurance program the purpose of

which is to assess resident-care practices; review facility

quality indicators, facility incident reports, deficiencies

cited by the agency, individual resident shared-risk

agreenents as defined in s. 400.402, and resident grievances;

and devel op plans of action to correct and respond quickly to

identified quality deficiencies. The program nmust include:

(a) A risk nmanager enployed by the facility and

| i censed under chapter 395 who is responsible for

i npl erentation and oversight of the facility's interna

ri sk- managenent and qual i ty-assurance program as required by

this section. A risk nmanager nmust not be nmmde responsi ble for

nore than four internal risk-nmanagenent and quality-assurance
68

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2001 CS for SB 1202
317-15

i
1534A-01

prograns in separate facilities licensed pursuant to chapter

400 or chapter 395. However, a risk manager may be nade

responsible for as many as eight assisted living facilities

with a standard license if the risk nanager is not responsible

for any other facilities licensed under this chapter or
chapter 395.
(b) A risk-managenent and quality-assurance comittee

consisting of the facility risk manager, the adm nistrator

and at |east three other nenbers of the facility staff. The

ri sk-managenent and quality-assurance committee shall neet at

| east nonthly.

(c) Policies and procedures to inplenent the interna

ri sk-managenent and qual ity-assurance program which nust

i nclude the investigation and analysis of the frequency and

causes of general categories and specific types of adverse

i ncidents to residents.

(d) The devel opnent of appropriate neasures to

mninmze the risk of adverse incidents to residents,

including, but not linmted to, education and training in risk

managenent and ri sk prevention for all nonphysician personnel

as foll ows:
1. Such education and training of all nonphysician

personnel shall be part of their initial orientation; and

2. At least 3 hours of such education and training

shal |l be provided annually for all nonphysician personnel of

the licensed facility working in clinical areas and providing

resi dent care.

(e) The analysis of resident grievances that relate to

resident care and the quality of clinical services.

(f) The devel opnent and inpl enentation of an incident

reporting systembased upon the affirmative duty of all health
69
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care providers and all agents and enpl oyees of the facility to

report adverse incidents to the risk nanager

(2) The internal risk-managenent and quality-assurance

programis the responsibility of the facility adm ni strator

(3) In addition to the programs nandated by this

section, other innovative approaches intended to reduce the

frequency and severity of adverse incidents to residents and

violations of residents' rights shall be encouraged and their

i npl erentation and operation facilitated.

(4) Each internal risk-mnagenent and

gual i ty-assurance program shall include the use of incident

reports to be filed with the risk manager and the facility

adm ni strator. The risk manager shall have free access to al

resident records of the facility. The incident reports are

confidential as provided by |law, are part of the workpapers of

the attorney defending the facility in litigation relating to

the facility, and are subject to discovery but are not

admi ssible as evidence in court. As a part of each interna

ri sk- managenent and qual ity-assurance program the incident

reports shall be used to devel op categories of incidents which

identify problemareas. Once identified, procedures shall be

adj usted to correct the problem areas.

(5) For purposes of reporting to the agency under this

section, the term"adverse incident" neans:

(a) An event over which facility personnel could

exercise control and which is associated in whole or in part

with the facility's intervention, rather than the condition

for which such intervention occurred, and which results in one

of the foll ow ng
1. Death;

2. Brain or spinal danage
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3. Permanent disfigurenent;

4. Fracture or dislocation of bones or joints;

5. Aresulting lintation of neurol ogical, physical

or sensory function;

6. Any condition that required nedical attention to

whi ch the resident has not given his or her infornmed consent,

including failure to honor advanced directives; or

7. Any condition that required the transfer of the

patient, within or outside the facility, to a unit providing a

nore acute |evel of care due to the adverse incident rather

than to the resident's condition prior to the adverse

i nci dent;

(b) Abuse, neglect, or exploitation, as defined in s.
415.102 or s. 39.01;

(c) Resident el openent; or

(d) An event that is reported to | aw enforcenent.

(6) Every facility, regardl ess of the nunber of beds,

shall notify the agency within 1 business day after the

occurrence of an adverse incident. The notification nust be

nmade in witing and be provided by facsinile device or

overnight mail delivery. The notification nust include

information regarding the identity of the affected resident,

the type of adverse incident, the initiation of an

i nvestigation by the facility, and whether the events causing

or resulting in the adverse incident represent a potential

risk to any other resident. The notification is confidential

as provided by law and is not discoverable or admissible in

any civil or admnistrative action, except in disciplinary

proceedi ngs by the agency or the appropriate regul atory board.

The agency may investigate, as it deens appropriate, any such

i ncident and prescri be neasures that nmust or may be taken in
71
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response to the incident. The agency shall review each

i ncident and determ ne whether it potentially involved conduct

by the health care professional who is subject to disciplinary

action, in which case the provisions of s. 456.073 shal

apply.
(7)(a) Every facility, regardl ess of the nunber of

beds, shall subnit an adverse-incident report to the agency

for each adverse incident within 15 cal endar days after its

occurrence on a form devel oped by the agency. The Depart nent

of Elderly Affairs shall have access to such reports as it

deens appropri ate.

(b) The information reported to the agency pursuant to

par agraph (a) which relates to persons |icensed under chapter
458, chapter 459, chapter 461, or chapter 466 shall be
reviewed by the agency. The agency shall determ ne whet her any

of the incidents potentially involved conduct by a health care

professional who is subject to disciplinary action, in which

case the provisions of s. 456.073 shall apply.

(c) The report subnmitted to the agency nust al so

contain the nane and license nunber of the risk nmanager, if

applicable, of the licensed facility.

(d) The adverse-incident report is confidential as

provided by law and is not discoverable or admissible in any

civil or admnistrative action, except in disciplinary

proceedi ngs by the agency or the appropriate regul atory board.

(8) Each facility subject to this section shall report

nmonthly any liability claimfiles against it. The report mnust

i ncl ude the nane of the resident, the date or dates of the

incident leading to the claim and the type of injury or

violation of rights alleged to have occurred.
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(9) The internal risk nmanager or adninistrator of each

facility shall:

(a) Investigate every allegation of sexual nisconduct

which is nade against a nenber of the facility's personnel who

has direct resident contact if it is alleged that the sexua

m sconduct occurred at the facility or on the grounds of the

facility;
(b) If the allegation is investigated by the interna

ri sk manager, report the allegation of sexual nisconduct to

the administrator of the facility; and

(c) Notify the resident representative or guardi an of

the victimthat an allegation of sexual m sconduct has been

nmade and that an investigation is being conduct ed.

(10)(a) Any witness who witnessed or who possesses

actual know edge of the act that is the basis of an allegation

of sexual abuse shall notify:

1. The local |aw enforcenent agency;

2. The central abuse hotline of the Departnent of

Children and Family Services; and

3. The risk manager, if applicable, and the

adm ni strator.

(b) As used in this subsection, the term "sexua

abuse" neans acts of a sexual nature commtted for the sexua

gratification of anyone upon, or in the presence of, a

vul nerabl e adult, wi thout the vulnerable adult's inforned

consent, or a mnor. The termincludes, but is not limted to,

the acts defined in s. 794.011(1)(h), fondling, exposure of a

vul nerable adult's or minor's sexual organs, or the use of the

vul nerable adult or minor to solicit for or engage in

prostitution or sexual perfornmance. The term does not include
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any act intended for a valid nedical purpose or any act that

may reasonably be construed to be a normal caregiving action

(11) The agency shall review, as part of its licensure

i nspection process, the internal risk-nmnagenent and

gual i ty-assurance program at each facility regulated by this

section to deterni ne whet her the program neets standards

established in statutory laws and rules, is being conducted in

a manner designed to reduce adverse incidents, and is

appropriately reporting incidents as required by this section

(12) There is no nonetary liability on the part of,

and a cause of action for damages may not arise against, any

ri sk manager licensed under chapter 395 for the inplenentation

and oversight of the internal risk-nanagenent and

gual i ty-assurance programin a facility licensed under this

part as required by this section, or for any act or proceeding

undertaken or perforned within the scope of the functions of

such internal risk-managenent and quality-assurance programif

the risk nmanager acts without intentional fraud.

(13) If the agency, through its recei pt of the adverse

i ncident reports prescribed in subsection (7), or through any

i nvestigation, has a reasonable belief that conduct by a staff

nenber or enployee of a facility is grounds for disciplinary

action by the appropriate regul atory board, the agency shal

report this fact to the regul atory board.

(14) The agency shall annually subnit to the

Legislature a report on assisted living facility internal risk

managenent. The report nust include the followi ng informtion

arrayed by county:

(a) The total nunber of adverse incidents.

74

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2001 CS for SB 1202
317-15

i
1534A-01

1 (b) Alisting, by category, of the types of adverse

2| incidents, the nunber of incidents occurring within each

3| category, and the type of staff involved.

4 (c) Alisting, by category, of the types of injury

5| caused and the nunber of injuries occurring within each

6 | category.

7 (d) Types of liability clainms filed based on an

8 | adverse incident or reportable injury.

9 (e) Disciplinary action taken agai nst staff,

10 | categorized by type of staff invol ved.

11 Section 26. Present subsections (7), (8), (9), (10),
12 | and (11) of section 400.426, Florida Statutes, are

13 | redesi gnated as subsections (8), (9), (10), (11), and (12),

14 | respectively, and a new subsection (7) is added to that

15| section, to read:

16 400. 426 Appropri ateness of placenents; exam nations of
17 | residents. - -

18 (7) Any resident who exhibits signs of denentia or

19 | cognitive inpairnent nust be examined by a |licensed physician
20| to rule out the presence of an underlying physi ol ogi ca

21| condition that may be contributing to such denentia or

22 | inpairnent. The examination nmust occur within 7 days after the
23 | adnission of a resident to the facility or within 7 days after
24 | the acknow edgenent of such signs by facility staff. The

25| facility nmust notify the resident's designee or |ega

26 | representative prior to the exanmnation. |If an underlying

27 | condition is deternined to exist, the facility shall arrange
28 | for necessary care and services to treat the condition

29 Section 27. Subsection (3) of section 400.428, Florida
30| Statutes, is anended to read:

31 400. 428 Resident bill of rights.--
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(3)(a) The agency shall conduct a survey to deternine
general conpliance with facility standards and conpliance with
residents' rights as a prerequisite to initial licensure or
licensure renewal .

(b) In order to determ ne whether the facility is
adequately protecting residents' rights, the |icensure
btrenniat survey shall include private informal conversations
with a sanple of residents and consultation with the onbudsnan
council in the planning and service area in which the facility
is located to discuss residents' experiences within the
facility.

(c) During any cal endar year in which no standard
|icensure survey is conducted, the agency shall conduct at
| east one nonitoring visit of each facility cited in the
previous year for a class | or class Il violation, or nore
than three uncorrected class Il violations.

(d) The agency may conduct periodic followp
i nspections as necessary to nonitor the conpliance of
facilities with a history of any class |, class |Il, or class
Il violations that threaten the health, safety, or security
of residents.

(e) The agency may conduct conplaint investigations as
warranted to investigate any allegations of nonconpliance with
requirements required under this part or rul es adopted under
this part.

Section 28. Effective Cctober 1, 2001, and applicable
to causes of action accruing on or after that date, section
400. 4303, Florida Statutes, is created to read:

400. 4303 Copies forwarded to state attorney.--ln any

action in which punitive danmages are awarded, notwi t hstandi ng

any appeals, the Cerk of the Court shall forward to the state
76
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1| attorney of that circuit a copy of the conplaint, any anended
2| conplaints, the verdict form and the final judgnent.

3 Section 29. Subsection (2) of section 400.435, Florida
4| Statutes, is anended to read:

5 400. 435 Mui ntenance of records; reports.--

6 (2) Wthin 60 days after the date of a licensure the
7 | brenaniat i nspection visit or within 30 days after the date of
8| any interimvisit, the agency shall forward the results of the
9 | inspection to the |Iocal onbudsman council in whose planning

10 | and service area, as defined in part Il, the facility is

11| located; to at |east one public library or, in the absence of
12| a public library, the county seat in the county in which the
13 | inspected assisted living facility is | ocated; and, when

14 | appropriate, to the district Adult Services and Mental Health
15| Program O fi ces.

16 Section 30. Paragraph (h) of subsection (1) and

17 | subsection (4) of section 400.441, Florida Statutes, are

18 | anended to read:

19 400. 441 Rul es establishing standards. --
20 (1) It is the intent of the Legislature that rules
21 | published and enforced pursuant to this section shall include
22 | criteria by which a reasonabl e and consistent quality of
23 | resident care and quality of life may be ensured and the
24 | results of such resident care may be denonstrated. Such rules
25| shall also ensure a safe and sanitary environnent that is
26 | residential and noninstitutional in design or nature. It is
27 | further intended that reasonable efforts be nmade to
28 | accommpdat e t he needs and preferences of residents to enhance
29 | the quality of life in a facility. In order to provide safe
30| and sanitary facilities and the highest quality of resident
31| care accomopdating the needs and preferences of residents, the
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departnent, in consultation with the agency, the Departnent of
Children and Family Services, and the Department of Health,
shal | adopt rules, policies, and procedures to adm nister this
part, which nust include reasonable and fair m ni num st andards
inrelation to:

(h) The care and mai ntenance of residents, which nust
i nclude, but is not limted to:

1. The supervision of residents;

2. The provision of personal services;

3. The provision of, or arrangenent for, social and
| ei sure activities;

4. The arrangenent for appointnments and transportation
to appropriate nedical, dental, nursing, or nental health
servi ces, as needed by residents;

5. The managenent of nedication

6. The nutritional needs of residents; and

7. Resident records; and-

8 Internal risk managenent and quality assurance

(4) The agency may use an abbrevi ated bienni al
standard |icensure inspection that whieh consists of a review

of key quality-of-care standards in lieu of a full inspection
in facilities which have a good record of past performance.

However, a full inspection shall be conducted in facilities
whi ch have had a history of class | or class |l violations,
uncorrected class |1l violations, confirnmed ombudsnan counci

conplaints, or confirnmed licensure conplaints, within the

previous licensure period i nmediately preceding the inspection

or when a potentially serious problemis identified during the

abbrevi ated inspection. The agency, in consultation with the

departnent, shall develop the key quality-of-care standards

with input fromthe State Long-Term Care Onbudsnman Council and
78
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representatives of provider groups for incorporation into its
rul es. Begrraring—on—or—before—Nareh—1—1994,-The depart nent,
in consultation with the agency, shall report annually to the
Legi sl ature concerning its inplenentation of this subsection
The report shall include, at a mninmum the key

gual i ty-of -care standards whi ch have been devel oped; the
nunber of facilities identified as being eligible for the
abbrevi ated inspection; the nunber of facilities which have
received the abbreviated inspection and, of those, the nunber
that were converted to full inspection; the nunber and type of
subsequent conplaints received by the agency or departnent on
facilities which have had abbrevi ated inspections; any
reconmendations for nodification to this subsection; any plans
by the agency to nodify its inplenentation of this subsection
and any other information which the departnent believes shoul d
be reported.

Section 31. Section 400.442, Florida Statutes, is
amended to read:

400. 442 Pharmacy and dietary services. --

(1) Any assisted living facility in which the agency
has docunented a class | or class Il deficiency or uncorrected
class Il deficiencies regarding nedicinal drugs or
over-the-counter preparations, including their storage, use,
delivery, or admnistration, or dietary services, or both,
during a licensure btenntat survey or a nmonitoring visit or an
i nvestigation in response to a conplaint, shall, in addition
to or as an alternative to any penalties inposed under s.

400. 419, be required to enploy the consultant services of a
| icensed pharnacist, a licensed registered nurse, or a
registered or licensed dietitian, as applicable. The
consultant shall, at a mininmum provide onsite quarterly
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1| consultation until the inspection teamfromthe agency

2 | determ nes that such consultation services are no | onger

3| required.

4 (2) A corrective action plan for deficiencies related
5| to assistance with the self-adninistration of nmedication or

6 | the administration of nedication nust be devel oped and

7] inmplenmented by the facility within 48 hours after notification
8 | of such deficiency, or sooner if the deficiency is determ ned
9| by the agency to be life-threatening.

10 (3) The agency shall enploy at |east two pharnacists
11| licensed pursuant to chapter 465 anong its personnel who

12 | birenntaky i nspect assisted living facilities |icensed under
13| this part, to participate in |icensure bienniat i nspections or
14 | consult with the agency regarding deficiencies relating to

15 | nedi cinal drugs or over-the-counter preparations.

16 (4) The departnent may by rule establish procedures
17 | and specify docunentation as necessary to adnini ster i+mptenrent
18 | this section.

19 Section 32. Section 400.449, Florida Statutes, is

20| created to read:

21 400.449 Resident records; penalties for alteration.--
22 (1) Any person who fraudulently alters, defaces, or

23| falsifies any nedical or other record of an assisted living
24 | facility, or causes or procures any such offense to be

25| coommitted, commits a ni sdeneanor of the second degr ee,

26 | puni shable as provided in s. 775.082 or s. 775.083.

27 (2) A conviction under subsection (1) is al so grounds
28 | for restriction, suspension, or ternination of |icense

29 | privil eges.

30 Section 33. Subsection (1) of section 464.201, Florida
31| Statutes, is anended to read:
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464.201 Definitions.--As used in this part, the term

(1) "Approved training program neans:

(a) A course of training conducted by a public sector
or private sector educational center |icensed by the
Departnent of Education to inplenent the basic curriculumfor
nursi ng assistants which is approved by the Departnent of
Educati on. Begi nning Cctober 1, 2000, the board shall assune
responsibility for approval of training prograns under this
par agr aph.

(b) A training program operated under s. 400. 141.

(c) A nursing assistant training program devel oped

under the Enterprise Florida Jobs and Educati on Partnership
G ant.

Section 34. Section 464.203, Florida Statutes, is
amended to read:

464.203 Certified nursing assistants; certification
requirement. --

(1) The board shall issue a certificate to practice as
a certified nursing assistant to any person who denonstrates a
m ni nrum conpetency to read and wite and successfully passes
the required Level | or Level Il screening pursuant to s.

400. 215 and neets one of the follow ng requirenents:

(a) Has successfully conpleted an approved training
program and achi eved a m ni nrum score, established by rule of
the board, on the nursing assistant conpetency exam nation
whi ch consists of a witten portion and skills-denonstration
portion approved by the board and adninistered at a site and
by personnel approved by the departnent.

(b) Has achieved a mninmum score, established by rule
of the board, on the nursing assistant conpetency exanination
whi ch consists of a witten portion and skills-denonstration
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portion, approved by the board and adninistered at a site and
by personnel approved by the departnent and:

1. Has a high school diploma, or its equivalent; or

2. |Is at least 18 years of age.

(c) Is currently certified in another state; is listed
on that state's certified nursing assistant registry; and has
not been found to have conmitted abuse, neglect, or
exploitation in that state.

(d) Has conpleted the curricul um devel oped under the
Enterprise Florida Jobs and Education Partnership G ant and
achi eved a mni mum score, established by rule of the board, on
t he nursing assistant conpetency exam nation, which consists
of a witten portion and skills-denonstration portion
approved by the board and adm nistered at a site and by
personnel approved by the departnent.

(2) If an applicant fails to pass the nursing
assi stant conpetency exanination in three attenpts, the
applicant is not eligible for reexam nation unless the
appl i cant conpl etes an approved training program

(3) An oral exam nation shall be administered as a
substitute for the witten portion of the exanination upon
request. The oral examination shall be adninistered at a site
and by personnel approved by the departnent.

(4) The board shall adopt rules to provide for the
initial certification of certified nursing assistants.

(5) Certification as a nursing assistant, in

accordance with this part, continues in effect until such tine

as the nursing assistant allows a period of 24 consecutive

nont hs to pass during which period the nursing assistant fails

to performany nursing-rel ated services for nonetary

conpensation. Wien a nursing assistant fails to perform any
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1| nursing-related services for nonetary conpensation for a

2| period of 24 consecutive nonths, the nursing assistant nust

3| conplete a new training and conpetency eval uati on programor a
4 | new conpetency eval uati on program

5 (6) 5 Acertified nursing assistant shall maintain a

6 | current address with the board in accordance with s. 456. 035.
7 (7) A certified nursing assistant nust conplete a

8 | m ni mum of 18 hours of continuing education during each

9 | cal endar year of certification. Continuing education nust

10| include training in assisting and responding to individuals
11| who are cognitively inpaired or who exhibit difficult

12 | behavi ors.

13 Section 35. Subsection (2) of section 397.405, Florida
14 | Statutes, is anended to read:

15 397.405 Exenptions fromlicensure.--The follow ng are
16 | exenpt fromthe licensing provisions of this chapter

17 (2) A nursing hone facility as defined in s. 400.021
18 | s—406-021(12).

19
20| The exenptions fromlicensure in this section do not apply to
21| any facility or entity which receives an appropriation, grant,
22 | or contract fromthe state to operate as a service provider as
23 | defined in this chapter or to any substance abuse program
24 | regul ated pursuant to s. 397.406. No provision of this
25| chapter shall be construed to limt the practice of a
26 | physician |icensed under chapter 458 or chapter 459, a
27 | psychol ogi st licensed under chapter 490, or a psychot herapi st
28 | licensed under chapter 491, providing outpatient or inpatient
29 | substance abuse treatnent to a voluntary patient, so long as
30 | the physician, psychol ogist, or psychotherapi st does not
31| represent to the public that he or she is a licensed service
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provider under this act. Failure to conply with any
requi rement necessary to nmmintain an exenpt status under this
section is a msdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

Section 36. The Agency for Health Care Adnministration
shall require that a portion of each nursing facility's

Medi caid rate be used exclusively for wage and benefit

i ncreases for nursing hone direct care staff. Such funds shal

be used only for actual wage or benefit inprovenents. Eligible

staff nmenbers include all direct care workers (including RNs,

LPNs and CNAs), and all dietary, housekeeping, |aundry, and

nmai nt enance workers. Tenporary, contract, agency, and poo

enpl oyees are excluded. The agency shall devel op

cost-reporting systens to ensure that the funds the agency has

required to be used for wage and benefit increases for direct

care staff are used for this purpose. On January 1 of each

year, the agency shall report to the Legislature the effect of

such wage and benefit increases for enployees in nursing

facilities in this state.

Section 37. The sumof $ is appropriated from

the General Revenue Fund to the Agency for Health Care

Adm ni stration for the purpose of inplenenting the provisions
of this act during the 2001-2002 fiscal year
Section 38. The sum of $948,782 is appropriated from

the General Revenue Fund to the Departnent of Elderly Affairs

for the purpose of paying the salaries and other

admini strative expenses of the Ofice of State Long-Term Care

Onbudsnman to carry out the provisions of this act during the
2001- 2002 fiscal year
Section 39. |If any provision of this act or its

application to any person or circunstance is held invalid, the
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invalidity does not affect other provisions or applications of

the act which can be given effect without the invalid

provision or application, and to this end the provisions of

this act are severabl e.

Section 40. Except as otherw se expressly provided in
this act, this act shall take effect upon becomng a | aw

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1202

The. comittee substitute renbves provisions pertaining to
civil actions agai nst nursing hones and assisted |iving
facilities based on residentS rights, abuse, neglect of
expl oi tation; changes requirenenfs for resident care plans;
renoves ﬂrOV|S|ons relating to shared-risk agreenents in
nursing hones and assisted living facilities! allows use of
el ectroni ¢ nonitoring devices in S
facilities, provides standards f t he use of such devices
provides for the admissibility o apes so created in civil
and crimnal actions and_Proyldes penhal ties for hanpering. use
of or_ tanmpering with nonitoring devices; clarifies proviSions
relating to reSident transfers and di scharges; requires

subm ssion of quality assurance and risk nanagenent plans as a
condition of |licensure for nurS|n? hones; _requires action on
the part of a facility to ensure Pat residents with nmental

resident's roons in nursing
r

e
0
ft

psychosocial or_ adjustnent difficulty, denentia or cognitive
I npal rment receive appropriate treatnent; requires nursing
hones and assisted living facilities to report liability
clains filed against themto the Agency for Health Care

Adm ni stration] requires specialized training for individuals
enpl oyed by facilities who provide care for fesidents with

Al zhei ner' " di sease; requires Publlcatlon_and posting of a
“Nursing Home Quide Watch List"; allows inclusion of CNAs who
are awaiting certification in staffing counts only if they_are
providing sérvices on a full-tinme basis; requires docunenting
of conpliance with staffing standards and Post!ng of staff
rosters; increnentally increases mninumstaffing requirenents
for nursing hones over the next 4 years; revises requirenents
for the Gol'd Seal Program requires devel opnent of a nursing
hone gradi ng system fenpbves a requirenent to establish an

i n-house pool of receivers at the AgencY for Health Care

Adm ni stration; renpves the ability of the agency to levy a
fine for an unclassified violation’in assistéed |iving
facilities; renpves. a requirenent for a study of the effects
of the bill on [iability judgments; requires the Agency for
Health Care Administration to require that a portion of each
nursing facility's Medicaid rate be used exclusively for wage
and benefit increases for nursing hone direct care staff; and
provi des an appropriation for the long-termcare onbudsnman
program
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