Fl ori da House of Representatives - 2001 HB 1343
By Representative Greenstein

1 A bill to be entitled

2 An act relating to children; creating an Ofice
3 of Counsel for Children in the tenth regiona

4 district of the Departnent of Children and

5 Fam |y Services to represent the | ega

6 interests of children in out-of-hone care

7 pursuant to court order; providing an

8 adm ni strative counsel for the office

9 speci fying qualifications; providing for

10 appoi nt nent by the Governor; providing duties
11 of the Ofice of Counsel for Children

12 providing that a child may not waive the right
13 to counsel supplied by the office; providing
14 that the office is substituted for the

15 departnent in dependency cases when appoi nt ed
16 by the court; requiring a report to the

17 Legi sl ature and the Governor; anending s

18 39.013, F.S.; providing that tine limtations
19 under ch. 39, F.S., do not include continuances
20 requested by any party; providing linmtations
21 on continuances; anending s. 39.402, F.S.
22 providing that tinme limtations governing
23 pl acenment of a child in a shelter do not
24 i ncl ude continuances requested by any party;
25 providing linmtations on continuances; anendi ng
26 s. 39.506, F.S.; elinnating the requirenent
27 for a court's continued review of a child's
28 pl acement in a shelter; anending s. 39.601
29 F.S.; nodifying case-plan requirenents;
30 requiring the departnent to adopt rules
31 governing the content and format of case plans;
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anending s. 39.602, F.S.; elimnating certain
criteria in case plans when parents do not
participate and the child is in out-of-hone
care; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. (1) It is the intent of the Legislature

that children who are placed and mai ntai ned i n out-of - hone

care by court order under section 39.402, Florida Statutes,

receive cost-effective, conpetent representation of their

legal interests. It is further the intent of the Legislature

that providing for such representati on be done in a manner

that pronotes efficient and appropriate use of scarce judicial

resources; advances and appropriately balances the interests

of children in tinmely resol ution of dependency litigation and

in famly integrity and rehabilitation where appropriate; and

ensures pronpt systematic response to any circunstance

adversely affecting the health, safety, and welfare of

children who are naintained in out-of-honme care. The

Legi sl ature recognizes that the legal interests of children

mai nt ai ned in out-of-hone care include at | aw, w thout

limtation, conpliance with the objective criteria and

procedures established by |aw, the expeditious resol ution of

dependency proceedings so that the child can renmain or return

hone or be placed in a safe, nurturing, and permanent

environnent, and the use of the |east restrictive or

detrinental alternatives avail abl e.

(2)(a) There is created an Ofice of Counsel for

Children in the tenth regional district of the Departnent of

Children and Family Services. The office shall be adninistered
2
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by an adninistrative counsel, who shall oversee al

admi ni strative needs of the office, hire and supervise staff

attorneys and support staff, and serve as an attorney for

clients of the office as tine pernits. The adninistrative

counsel nust be, and nust have been for the preceding 5 years,

a nmenber in good standing of The Florida Bar or sinilar

organi zation in another state, and nust have 5 or nore years

of experience in the area of child advocacy, child welfare, or

juvenile | aw,

(b) The Governor shall appoint the administrative

counsel based upon an application process to be deterni ned by

the O fice of the Governor. The adm nistrative counsel shal

be appointed for a termof 3 years and shall devote his or her

full business tine and effort to the office. Vacancies shal

be filled in the sane nmanner as appoi ntnents.

(c) The administrative counsel shall ensure that al

staff attorneys either have at the tine of hiring, or acquire

t hrough suppl enentary training conducted within a reasonabl e

period of tine after hiring, sufficient know edge regarding

t he dynami cs and needs of children, famlies, and foster

famlies in cases of child abuse, abandonnent, and neglect to

performthe duties relating to | egal representation of

dependent children. Relevant training may include prograns or

mat eri al s devel oped under the requirenents of chapter 39,

Florida Statutes, by the Departnent of Children and Fanily

Services, the Departnent of Education, the Departnent of
Health, and the O fice of the State Courts Adm ni strator
(3)(a) Upon receipt of appoi ntnent pursuant to section

39.402, Florida Statutes, the adm nistrative counsel shal

assign a staff attorney enpl oyed by the office to represent

the child' s legal interests as set forth in chapter 39,
3
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1| Florida Statutes. The office and the assigned attorney nust in
2] all circunstances fulfill the sanme duties of advocacy,

3| loyalty, confidentiality, and conpetent representation as are
4| due an adult client under the Rules of Professiona

5| Responsi bility.

6 (b) The office shall represent the child unti

7 | di scharged by order of the court because pernmanency has been

8 | achi eved or at such point thereafter at which the court

9| believes that the child no | onger needs ongoi ng representation
10| of his or her legal interests. Notw thstandi ng such di scharge,
11| the office may be reassigned by the court at a later tinme if
12 | necessary.

13 (c) The Ofice of Counsel for Children shall:

14 1. Represent the legal interests of the mnor in al

15 | proceedi ngs under chapter 39, Florida Statutes, and any

16 | appeal s arising therefrom

17 2. Conduct an independent investigation to obtain

18 | first-hand understanding of the situation of the child and the
19| fanily to the extent necessary to discharge the duties under
20| this section.

21 3. NMonitor the actions of the Departnent of Children
22| and Fanmily Services which inpact on the child' s |ega

23| interests, including, without limtation, efforts by the

24 | departnent to explore and investigate placenent options,

25| pursuit of alternatives to continued renoval of the child,

26 | devel opnent of the case plan, and provision of services to al
27 | parties under the case plan

28 4. Ensure that all relevant evidence bearing on

29 | decisions as to the child's best interests are tinely provided
30| to the court at appropriate stages of the proceedi ngs, through
31| efforts that include:
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a. Reviewing all relevant witten records relative to

the child, including departnment, nedical, educational, and

psychol ogi cal records.

b. Conducting interviews, as appropriate and permtted

by law and the Rul es of Professional Responsibility, with the

child' s parents, foster parents, caseworkers, therapists,

counsel ors, school personnel, and nental health professionals,

and, if any injuries or abuse have occurred or are all eged,

revi ewi ng phot ographs and avail abl e video or audi o tape of

interviews with the m nor.

c. Personally neeting with and intervi ewing the ninor

as is appropriate given the psychosoci al devel opnent of the

child to deternmine the minor's goals and concerns regardi ng

pl acemrent and pernmanency options and to nonitor regularly the

appropri ateness and safety of the child' s placenent.

5. Attend all court and administrative hearings and

file witten petitions, nptions, responses, reports,

obj ections, and any other litigation action necessary to

protect the legal interests of the child, including al

necessary efforts to enforce statutory tine standards and

mninze the delay of proceedings, and as ot herw se necessary

to safeguard the physical health, nental health, and welfare
of the child.
6. As appropriate, keep the ninor advised of the

status of court proceedings, court actions, and proposal s nade

by other parties, as well as psychiatric, nedical, or other

treatnent or diaghostic services that are to be provided to

t he mi nor.
7. NMonitor all matters and actions by other parties

affecting the child' s health, safety, and welfare in order to

5
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informthe court pronptly and seek court intervention as

needed. This shall i nclude:

a. Monitoring matters influencing the inplenentation

of the child s treatnent plan and conpliance with any

di sposition orders to deternine whether services ordered by

the court are actually provided, provided in a tinely manner

and acconplishing their intended goal

b. Mnitoring tinely and conpl ete devel opnent and

i npl erentation of all aspects of the case plan

c. Monitoring conpliance with court orders, including

orders that particul ar services be nade available to the

child, to his or her fanmly of origin, and to foster parents.
d. Monitoring whether the child's fanly takes
advant age of court-ordered services and whet her those services

are achieving their intended purpose.

e. Monitoring for any violation of orders by the

parties, new devel opnents, or other changes that justify

revi ew of the case.

8. Participate in nediation and negotiating

settl enents.

(4)(a) Al privileges and confidentiality provided by

state |law apply to records of the office, including the

attorney-client privilege, except when expressly provided by

law. All personnel, including attorneys, enployees, and

vol unteers, of the O fice of Counsel for Children who cone

into regular contact with children shall be subject to the

sane requirenents to which departnent contractors are
subj ect ed under section 39.001(2), Florida Statutes.
Adm ni stration of the requirenents nust be perforned by the

O fice of Counsel for Children. The right to duly appointed

counsel of the Ofice of Counsel for Children may not be
6
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wai ved by any child except pursuant to the Rules of

Pr of essi onal Responsibility.

(b) Once counsel or the Ofice of Counsel for Children

has entered an appearance or been appointed by the court to

represent the child, the attorney or office shall continue to

represent the child throughout the proceedings. If the

attorney-client relationship is discontinued, the court shal

appoi nt appropriate new counsel for the remai nder of the

pr oceedi ngs.

(c) Upon being appointed by the court in a dependency

case, the O fice of Counsel for Children is substituted for

the Departnent of Children and Fanmily Services as the noving

party in the case.
(d) Appointnent of the Ofice of Counsel for Children
does not elinmnate the need for appoi ntnent of a guardi an ad

litem pursuant to other provisions of law, including section
39.822, Florida Statutes.

(5) The Ofice of Counsel for Children shall identify
defined and neasurabl e performance out conmes, including the

i mpact of counsel on child safety, inprovenents in the

provi sion of appropriate services, conpliance with statutory

time standards, and any associated reduction in the | ength of

stay of children in state care. The office shall report

annually to the Legislature and the Governor regardi ng these

and ot her appropriate perfornmance neasures.
Section 2. Subsection (10) of section 39.013, Florida
Statutes, is anended to read:

39.013 Procedures and jurisdiction; right to
counsel . - -
(10) The tine limtations in this chapter do not
i ncl ude:
7
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(a) Periods of delay resulting froma continuance
granted at the request or with the consent of the child's
counsel or the child's guardian ad litem if one has been
appoi nted by the court, or, if the child is of sufficient
capacity to express reasonabl e consent, at the request or with
t he consent of the child.

(b) Periods of delay resulting froma continuance
granted at the request of any party the—attorney—for—the
departwent—or—petitioner, if the continuance is granted:

1. Because of an unavailability of evidence materi al
to the case when the requesting party atterney—for—the
departwent—or—petitioner has exercised due diligence to obtain

such evidence and there are substantial grounds to believe

that such evidence will be available within 30 days. However,

if the requesting party departrwent—or—petitioner i s not
prepared to proceed present—+ts—ease within 30 days, the

parent may nove for issuance of an order to show cause or the

court on its own notion nay inpose appropriate sanctions,
whi ch may include disnissal of the petition

2. To allow the attorney for the departnent or
petitioner additional tine to prepare the case and additiona
time is justified because of an exceptional circunstance.

(c) Reasonable periods of delay necessary to
acconplish notice of the hearing to the child's parents;
however, the petitioner shall continue regular efforts to
provide notice to the parents during such periods of delay.

(d) Reasonable periods of delay resulting froma
conti nuance granted at the request of the parent or |ega
custodi an of a subject child.

(e) Notwithstanding the foregoing, continuances and

extensions of tine are linited to the nunber of days necessary
8
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1| to conplete a necessary task in order to preserve the rights
2| of a party or the best interests of a child. Tine is of the

3| essence for the best interests of dependent children in

4 | conducting dependency proceedings in accordance with the tine
5|limtations established in this chapter. Tine linitations are
6| aright of the child which may not be waived, extended, or

7 | continued at the request of any party in advance of the

8 | particular circunstances or need arising upon which delay of
9 | the proceedi ngs may be warrant ed.

10 (f) A party may not be granted nore than 60 days in

11 | continuances or extensions of tinme within any 12-nonth period
12 | duri ng dependency proceedi ngs, except under extraordinary

13 | circunstances necessary to preserve the constitutional rights
14 | of a party or when substantial evidence denpnstrates that the
15| child' s best interests will be affirmatively harned w t hout
16 | the granting of a continuance or extension of tine. Any

17 | continuance or extension of tinme granted under this subsection
18 | nust be linted to the nunber of days necessary under the

19 | circunst ances.
20 Section 3. Subsections (14) and (15) of section
21| 39.402, Florida Statutes, are anended to read:
22 39.402 Placenent in a shelter.--
23 (14) The tinme limtations in this section do not
24 | i ncl ude:
25 (a) Periods of delay resulting froma continuance
26 | granted at the request or with the consent of the child's
27 | counsel or the child's guardian ad litem if one has been
28 | appointed by the court, or, if the child is of sufficient
29 | capacity to express reasonable consent, at the request or with
30| the consent of the child's attorney or the child's guardi an ad
31| litem if one has been appointed by the court, and the child.
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1 (b) Periods of delay resulting froma continuance

2| granted at the request of any party the—atterneyfor—the

3 | depart+went, if the continuance is granted:

4 1. Because of an unavailability of evidence materi al
5] to the case when the requesting party atterney—for—the

6 | depart+rent has exercised due diligence to obtain such evidence
7| and there are substantial grounds to believe that such

8 | evidence will be available within 30 days. However, if the

9| requesting party departwent i s not prepared to proceed present
10 | ++s—ease within 30 days, the parent or |egal custodi an nmay

11 | nove for issuance of an order to show cause or the court on
12 ] its own notion may inpose appropriate sanctions, which nmay

13 | include disnissal of the petition

14 2. To allow the attorney for the departnent additiona
15| tinme to prepare the case and additional tinme is justified

16 | because of an exceptional circunstance.

17 (c) Reasonable periods of delay necessary to

18 | acconplish notice of the hearing to the child' s parents or

19 | I egal custodi ans; however, the petitioner shall continue
20 | regular efforts to provide notice to the parents or |ega
21 | custodi ans during such periods of delay.
22 (d) Reasonable periods of delay resulting froma
23 | continuance granted at the request of the parent or |ega
24 | custodi an of a subject child.
25 (e) Notwithstanding the foregoing, continuances and
26 | extensions of tine are linmted to the nunber of days
27 | absolutely necessary to conplete a necessary task in order to
28 | preserve the rights of a party or the best interests of a
29 | child. Tine is of the essence for the best interests of
30 | dependent children in conducting dependency proceedings in
31| accordance with the tinme linmtations set forth in this

10
CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2001 HB 1343
706- 124-01

1| chapter. Tine lintations are a right of the child which nay

2 | not be waived, extended, or continued at the request of any

3| party in advance of the particular circunstances or need

4 | arising upon which delay of the proceedi ngs nmay be warrant ed.
5 (f) A party may not be granted nore than 60 days in

6 | conti nuances or extensions of tine within any 12-nonth peri od
7 | duri ng dependency proceedi ngs except under extraordi nary

8 | circunstances necessary to preserve the constitutional rights
9| of a party or when substantial evidence denpbnstrates that the
10| child' s best interests will be affirmatively harned w t hout

11| the granting of a continuance or extension of tine. Any

12 | continuance or extension of tinme granted under this subsection
13| nust be strictly limted to the nunber of days necessary under
14 | the circunstances.

15 (15) At the conclusion of a shelter hearing, the court
16 | shall notify all parties in witing of the next schedul ed

17 | hearing to review the shelter placenent. Such hearing shall be
18 | held no later than 30 days after placenent of the child in

19 | shelter status, in conjunction with the arrai gnment heari ng,
20| and at such tines as otherw se provided by | aw or determ ned
21| by the court to be necessary every—i5—days—thereafter—untit
22 | the—ehitd—is—reteasedfromshetter—status.
23 Section 4. Subsection (8) of section 39.506, Florida
24 | Statutes, is anended to read:
25 39.506 Arraignment hearings. --
26 (8) At the arrai gnnent heari ngr—ant—noe—roere—than—every
27 | t5—tdays—thereaftter—untit—the—ehitdis—+eturnedhore—or—a
28 | di-sposttion—hearinghas—been—conducted, the court shall review
29 | the necessity for the child's continued placenent in the
30 | shelter. The court shall also make a witten determ nation
31| regarding the child's continued placenent in shelter within 24

11
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hours after any violation of the tine requirenents for the
filing of a petition or prior to the court's granting any
conti nuance as specified in subsection (5).

Section 5. Subsections (2) and (3) of section 39.601,
Florida Statutes, are anended and subsection (11) is added to
that section to read

39.601 Case plan requirenents.--

(2) When the child or parent is receiving services,
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the case plan shall be filed with the court, for approval by

=
o

the court, at least 72 hours prior to the disposition hearing.

[N
[N

The case plan nust be served on all parties whose whereabouts

=
N

are known at |east 72 hours prior to the disposition hearing.

= e
(2 I SN

N NN R R R
N P O © 0 N O

N
w

m

W N
o ©

(3) When the child is receiving services in an

w
=

out - of - hone pl acenent, the case plan nust be filed with the
12
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 2001 HB 1343
706- 124-01

court, for approval by the court, at least 72 hours prior to
the disposition hearing. The case plan nust be served on al

parties whose whereabouts are known at |east 72 hours prior to
t he di sposition hearing. and—ust—inetude—in—additien—tothe

13
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(11) The departnent shall adopt rules governing the

content and format of case plans and establishing procedures

for devel oping, inplenenting, and changi ng the case plans. The

plans at a mininmumnust conply with the requirenents of Title
IV-E of the Social Security Act, 42 U S.C. 671 (1980), as
amended.

Section 6. Section 39.602, Florida Statutes, is
amended to read:

39. 602 Case planning when parents do not participate
and the child is in out-of-honme care.--

(1) In the event the parents will not or cannot
participate in preparation of a case plan, the departnment
shal |l submit a full explanation of the circunmstances and state
the nature of its efforts to secure such persons
participation in the preparation of a case plan

(2) In a case in which the physical, enotional, or
nmental condition or physical |ocation of the parent is the
basis for the parent's nonparticipation, it is the burden of
the departnent to provide substantial evidence to the court

15
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that such condition or |ocation has rendered the parent unable
or unwilling to participate in the preparation of a case plan
either pro se or through counsel. The supporting docunentation

nmust be subnmitted to the court at the tine the plan is filed.

for—the—chitd—-
(3)(a){tH{ar At least 72 hours prior to the hearing in
which the court will consider approval of the case plan, al

parties nust be provided with a copy of the plan devel oped by
the departnent. If the location of one or both parents is
unknown, this nust be docunented in witing and included in
the plan subnmitted to the court. After the filing of the
plan, if the location of an absent parent becones known, that
parent nust be served with a copy of the plan

(b) Before the filing of the plan, the departnent
shal | advi se each parent, both orally and in witing, that the
failure of the parents to substantially conply with a plan nay
result in the ternmination of parental rights, but only after
notice and hearing as provided in this chapter. If, after the
pl an has been subnitted to the court, an absent parent is
| ocated, the departnent shall advise the parent, both orally
and in witing, that the failure of the parents to
substantially conply with a plan may result in termnation of
parental rights, but only after notice and hearing as provided
in this chapter. Proof of witten notification nmust be filed
with the court.

Section 7. This act shall take effect July 1, 2001.
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2 SENATE SUVMMARY

3 Creates an O fice of Counsel for Children in the tenth
regional district of the Departnent of Children and

4 Fam |y Services to represent the legal interests of
children in out-of-hone care. AmendS various sections of

5 ch. 39, F.S., relating to procedures for out-of-hone
glacenent of a child. "Provides that the provisions of ch.

6 9, F.S., relating to tine limtations do not include
conti nuances requested by any party. Specifies additiona

7 limtations. Deletes a requitenent for a court's
continued review of a child's placenent in a shelter

8 Modi fi es case-plan requirenents, Requires. the departnent
to adopt rules governing case plans. Elininates certain

9 criteria in casé plans when parents do not participate

10 and the child is In out-of-hone care.
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