Fl ori da House of Representatives - 2001 HB 1399
By Representative Lynn

1 A bill to be entitled

2 An act relating to funeral and cenetery

3 services; anending s. 497.003, F.S.; revising
4 references relating to burial records and need
5 determ nati ons; anmending s. 497.005, F.S.

6 providing and revising definitions; anendi ng

7 ss. 497.101, 497.103, 497.105, 497.107, and

8 497.109, F.S.; replacing the Board of Funera

9 and Cenetery Services and the Board of Funera
10 Directors and Enbalmers with the Board of

11 Funeral Directors, Enbal ners, and Cenetery

12 Services at a future date; providing for

13 nmenbershi p and terns; providing rul emaki ng

14 authority; providing for board headquarters;
15 providing for appointnment of conmittees to

16 conduct board busi ness as needed; anending s.
17 497. 201, F. S.; increasing nininum acreage

18 requirements to establish a cenmetery conpany;
19 el i m nati ng need deterninations for new

20 ceneteries; clarifying authorized trust

21 conpani es, banks, and savi ngs and | oan

22 associ ations; revising experience requirenents
23 for the general nmanager of a cenetery conpany;
24 anending s. 497.237, F.S.; authorizing care and
25 mai nt enance trust funds to be established with
26 a federal savings and | oan association hol di ng
27 trust powers in this state; anending s.

28 497. 245, F.S.; revising provisions establishing
29 t he percentage of paynents for burial rights to
30 be deposited in care and nmi ntenance trust

31 funds; anmending s. 497.253, F.S.; revising
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1 m ni nrum acreage requirenents and references, to
2 conform revising requirenents for sale or

3 di sposition of certain cenetery lands, to

4 conform amending s. 497.257, F.S.; requiring

5 cenetery conpanies to disclose to purchasers

6 the nmonth and year of schedul ed conpl etion of

7 units of mausol euns, colunbaria, or bel owground
8 crypts under construction; creating s. 497.259,
9 F.S.; requiring and providing for placenment of
10 per manent | abels on contai ners used for fina

11 di sposition or inurnnent of human remains;

12 anending s. 497.309, F.S.; providing grave

13 | ocation recordkeepi ng requiremnments; applying
14 certain recordkeeping requirenents to

15 certificatehol ders; anending s. 497.333, F. S
16 requiring each custoner purchasing a burial

17 right to be provided a copy of a map reflecting
18 the location of the burial right; anending s.
19 497.337, F.S.; revising provisions relating to
20 prohibition on the sale of personal property

21 and services to provide delivery requirenents
22 for such property and services; repealing s.

23 497.353(12), F.S., relating to prohibiting the
24 use in need determinations of spaces or lots

25 fromburial rights reacquired by a cenetery, to
26 conform amending s. 497.405, F.S.; requiring a
27 certificate of authority to guarantee funera

28 nmer chandi se or services in the future or offer
29 a preneed contract; clarifying authorized trust
30 conpani es, banks, and savi ngs and | oan

31 associ ations; anmending s. 497.413, F.S.
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1 relating to the Preneed Funeral Contract

2 Consuner Protection Trust Fund; providing for

3 separate accounting of funds received pursuant
4 to s. 497.425, F.S., frombond sureties;

5 aut hori zi ng the Board of Funeral and Cenetery
6 Services to adopt rules for the distribution of
7 such separated funds; revising the total anount
8 of restitutions that may be nade fromthe trust
9 fund in any fiscal year to certain applicants;
10 anmending s. 497.417, F.S.; clarifying

11 aut hori zed trust conpani es, banks, and savi ngs
12 and | oan associations; providing a restriction
13 on the anmpunt of trust assets of a preneed

14 contract a certificateholder may revest title
15 to; anending s. 497.425, F.S., relating to

16 financial responsibility alternatives to the
17 placing in trust of preneed contract funds;

18 revising the anount required to be secured by a
19 surety bond; authorizing the sale of preneed
20 nmer chandi se and services under other forns of
21 security; revising requirenents relating to the
22 filing of clains with such sureties; providing
23 for deposit in the Preneed Funeral Contract

24 Consuner Protection Trust Fund of suns received
25 by the board fromsureties for paynent to

26 claimants; providing for paynent to such

27 claimants fromthe trust fund; anending s.

28 497.429, F.S.; clarifying authorized trust

29 conpani es, banks, and savi ngs and | oan

30 associ ations; revising requirenents for

31 di sbursenment of trust funds discharging or
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1 refundi ng a preneed contract; anending s.

2 470.002, F.S.; revising the definition of the
3 term"departnent”; anmending s. 470.003, F.S.

4 providing for placenent of the Board of Funera
5 Directors and Enbal ners within the Depart nment
6 of Banki ng and Fi nance; providing application
7 of ch. 455, F.S.; providing for trust fund

8 references; providing for transfer of al

9 records, personnel, property, and unexpended
10 bal ances of appropriations, allocations, or

11 other funds for the adm nistration of ch. 470,
12 F.S., relating to funeral directing, enbal nm ng
13 and direct disposition, fromthe Departnent of
14 Busi ness and Professional Regulation to the

15 Depart nent of Banki ng and Fi nance; preserving
16 the validity of judicial and adm nistrative

17 proceedi ngs pending at the tine of such

18 transfer and the validity of |icenses and

19 registrations in effect at the tine of such

20 transfer; anending s. 215.321, F.S.; providing
21 for deposit of funds received pursuant to ch
22 470, F.S., into the Regulatory Trust Fund of
23 t he Departnent of Banking and Finance in a

24 separate account; anending ss. 20. 165,

25 455, 2226, and 470.002, F.S., and repealing s.
26 470.003, F.S., to abolish the Board of Funera
27 Directors and Enbal mers and elimnate

28 references thereto at a future date, to

29 conform providing effective dates.

30

31| Be It Enacted by the Legislature of the State of Florida:
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Section 1. Subsections (2) and (4) of section 497. 003,
Fl orida Statutes, are anended to read

497.003 Ceneteries; exenption; investigation and
nedi ati on. - -

(2) Sections Seetion 497.309(1) as—toburtat—records
anrt—ss—497. 321, 497. 325, 497.341, and 497. 345 apply to al
ceneteries in this state.

(4) Any religious-institution-owned cenetery that is
exenpt under paragraph (1)(d), is located in a county with a
popul ation of at least 1.3 mllion persons on July 1, 1996,
and was selling nerchandi se and services to the religious
institution's nenbers prior to Cctober 1, 1993, mmy establish
one additional exenpt cenetery in such county after Decenber
31, 2020;—wthout—estabH-shingrneet—under—s—49726%.

Section 2. Section 497.005, Florida Statutes, is
amended to read:

497.005 Definitions.--As used in this chapter

(1) "At-need solicitation" means any uninvited contact
by a licensee or her or his agent for the purpose of the sale
of burial services or nerchandise to the fanily or next of kin
of a person after her or his death has occurred.

(2) "Bank of bel owground crypts" neans any
construction unit of belowground crypts which is acceptable to
t he departnent and which a cenetery uses to initiate its
bel owground crypt programor to add to existing bel owground
crypt structures.

(3) "Belowground crypts" consist of internent space in
prepl aced chanbers, either side by side or nmultiple depth,
covered by earth and sod and known also as "lawn crypts,"”
"westm nsters," or "turf-top crypts.”

5
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1 (4) "Board" neans the Board of Funeral and Cenetery

2 | Services.

3 (5) "Burial nerchandise," "funeral nerchandise," or

4 | "merchandi se" neans any personal property offered or sold by
5| any person for use in connection with the final disposition

6| nenorialization, internent, entonbnent, or inurnnent of hunman
7 | renmains.

8 (6) "Burial right" neans the right to use a grave

9 | space, mausol eum e+ col unbarium ossuary, or scattering

10 | garden for the internment, entonbnent, e+ inurnnent, or other
11 | di sposition of human renains.

12 (7) "Burial service," "funeral service," or "service"
13 | neans any service offered or provided by any person in

14 | connection with the final disposition, nenorialization

15| i nternment, entonmbnent, or inurnnent of human renmnins.

16 (8) "Care and nmi ntenance" neans the perpetual process
17 | of keeping a cenetery and its lots, graves, grounds,

18 | | andscapi ng, roads, paths, parking lots, fences, mausol euns,
19 | colunbaria, vaults, crypts, utilities, and other inprovenents,
20 | structures, and enbellishments in a well-cared-for and
21| dignified condition, so that the cenetery does not becone a
22 | nui sance or place of reproach and desolation in the comunity.
23| As specified in the rules of the board, "care and nmi nt enance"
24 | may include, but is not limted to, any or all of the
25| following activities: now ng the grass at reasonabl e
26 | intervals; raking and cleaning the grave spaces and adj acent
27 | areas; pruning of shrubs and trees; suppression of weeds and
28 | exotic flora; and nai ntenance, upkeep, and repair of drains,
29 | water lines, roads, buildings, and other inprovenents. "Care
30 | and mmi ntenance" may include, but is not limted to,
31 | reasonabl e overhead expenses necessary for such purposes,
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i ncl udi ng mai nt enance of nmachinery, tools, and equi pnent used
for such purposes. "Care and mai ntenance" may al so incl ude
repair or restoration of inprovenents necessary or desirable
as a result of wear, deterioration, accident, damage, or
destruction. "Care and nmi ntenance" does not include expenses
for the construction and devel opnent of new grave spaces or
interment structures to be sold to the public.

(9) "Casket" neans a rigid container which is designed
for the encasenent of human renmins and which is usually
constructed of wood or netal, ornanented, and |lined with
fabric.

(10) "Cenetery" neans a place dedicated to and used or
i ntended to be used for the permanent internent of human
remai ns. A cenetery may contain land or earth internent;
mausol eum vault, or crypt internment; a colunbarium ossuary,
scattering garden, or other structure or place used or

intended to be used for the internent or disposition of

cremat ed human remai ns; or any conbi nati on of one or nore of
such structures or places.

(11) "Cenetery conpany" neans any |legal entity that
owns or controls cenetery |ands or property.

(12) "Certificateholder" or "licensee" neans the
person or entity that is authorized under this chapter to sel
preneed funeral or burial services, preneed funeral or burial
ner chandi se, or burial rights. Each termshall include the
other, as applicable, as the context requires. For the
pur poses of chapter 120, all certificatehol ders, |icensees,
and registrants shall be considered |icensees.

(13) "Colunbariunt neans a structure or buil ding which
is substantially exposed above the ground and which is

7
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i ntended to be used for the inurnment of cremated human
remai ns.

(14) "Common busi ness enterprise" neans a group of two
or nore business entities that share conmon ownership in
excess of 50 percent.

r r el . o . F
ceretery—

(15) (26> "Crenmtion" includes any nechani cal or

thermal process whereby a dead human body is reduced to ashes.
Cremation al so includes any other nechanical or therma
process whereby human remains are pul veri zed, burned,
recremated, or otherw se further reduced in size or quantity.

(16) 37y "Departnment” neans the Departnent of Banking
and Fi nance.

(17) 38y "Direct disposer” means any person who is
registered in this state to practice direct disposition
pursuant to the provisions of chapter 470.

(18) 19y "Final disposition" neans the final disposa
of a dead human body whet her by internent, entonbnent, burial
at sea, cremation, or any other neans and includes, but is not
limted to, any other disposition of remains for which a
segregated charge is inposed

(19) (26) "Funeral director"” means any person |icensed
inthis state to practice funeral directing pursuant to the
provi sions of chapter 470.

(20) 21y "Grave space" neans a space of ground in a
cenetery intended to be used for the internent in the ground
of human remains.

8
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1 (21) 22 "Human remai ns" neans the bodi es of deceased

2 | persons and includes bodies in any stage of deconposition and
3| cremated remains.

4 (22) 23y "Mausol eunt neans a structure or building

5| which is substantially exposed above the ground and which is
6 | intended to be used for the entonmbnment of human renains.

7 (23) 24y "Mausol eum section" neans any construction

8| unit of a mausol eum which is acceptable to the departnent and
9| which a cenetery uses to initiate its nmausol eum programor to
10| add to its existing nmausol eum struct ures.

11 (24) 25y "Monunent" neans any product used for

12 | identifying a grave site and cenetery nenorials of all types,
13 | i ncl udi ng nonunents, narkers, and vases.

14 (25) £26) "Monunent establishment” neans a facility

15| that operates independently of a cenetery or funera

16 | establishment and that offers to sell nonunments or nonunent
17 | services to the public for placenent in a cenetery.

18 (26) 27 "Net assets" neans the anmount by which the

19 | total assets of a certificatehol der, excluding goodw Il ,

20 | franchi ses, custoner lists, patents, tradenarks, and

21 | receivables fromor advances to officers, directors,

22 | enpl oyees, sal espersons, and affiliated conpani es, exceed

23| total liabilities of the certificateholder. For purposes of
24| this definition, the term"total liabilities" does not include
25| the capital stock, paid-in capital, or retained earnings of
26 | the certificatehol der

27 (27)28) "Net worth" neans total assets mnus total

28 | liabilities pursuant to generally accepted accounting

29 | principl es.

30 (28) "Ossuary" neans a receptacle used for the

31| communal placenent of cremated human renmi ns wit hout benefit

9
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of an urn or any other container. It may or nay not include

menori alization

(29) "Quter burial container" neans an enclosure into
whi ch a casket is placed and includes, but is not limted to,
vaul ts made of concrete, steel, fiberglass, or copper
sectional concrete enclosures; crypts; and wooden encl osures.

(30) "Preneed contract" neans any arrangenent or
net hod, of which the provider of funeral nerchandi se or
servi ces has actual know edge, whereby any person the—funerat
estabH-shrent—direct—di-sposer—or—certifiecateholder agrees to
furnish funeral merchandise or service in the future

(31) "Religious institution" nmeans an organi zation
formed primarily for religious purposes which has qualified
for exenption fromfederal incone tax as an exenpt
organi zation under the provisions of s. 501(c)(3) of the
I nternal Revenue Code of 1986, as anended.

(32) "Scattering garden" nmeans a | ocation set aside,

within a cenetery, which is used for the spreading or

broadcasting of cremated renmains. It may or may not incl ude

menori alization

(33)32) "Servicing agent” means any person acting as
an i ndependent contractor whose fiduciary responsibility is to
assist both the trustee and certificatehol der hereunder in
admnistrating their responsibilities pursuant to this
chapter.

(34)(33) "Solicitation" means any communi cati on which
directly or inplicitly requests an i medi ate oral response
fromthe recipient.

(35)(34) "Statutory accounting"” means generally
accepted accounting principles, except as nodified by this
chapter.

10
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Section 3. Effective January 1, 2002, subsection (4)
of section 497.005, Florida Statutes, is anended to read:

497.005 Definitions.--As used in this chapter

(4) "Board" neans the Board of Funeral Directors,
Enbal ners, and Cenetery Servi ces.

Section 4. Effective January 1, 2002, section 497.101
Fl orida Statutes, is anended to read:

497.101 Board of Funeral D rectors, Enbal ners, and
Cenetery Services; nenbership; appointnment; terns.--

(1) The Board of Funeral Directors, Enbal ners, and

Cenetery Services is created within the Departnment of Banking
and Fi nance and shall consist of nine seven nenbers appointed
by the Governor, from nom nations nade by the Conptroller, and
confirmed by the Senate. The Conptroller shall nom nate three
persons for each vacancy on the board, and the Governor shal
fill each vacancy on the board by appointing one of the three
persons noninated by the Conptroller to fill that vacancy. |If
t he Governor objects to each of the three nom nations for a
vacancy, she or he shall informthe Conptroller in witing.
Upon notification of an objection by the Governor, the
Conptroller shall subnmit three additional nom nations for that
vacancy until the vacancy is fill ed.

(2) Three ¥wo nmenbers of the board nust be funera
directors licensed under chapter 470 who—arenet—associated

cerretery. Three Fwoe nenbers nust be owners or operators of a

cenetery licensed under this chapter. O the six nenbers of

the board who are funeral directors or owners or operators of

a cenetery, one nust be the sole owner of a cenetery or

funeral hone. The remmining three nenbers nust be residents
11
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of the state who have never been |icensed as funeral directors
or enbal ners and who are in no way connected with a cenetery,
the death care industry, or the practice of enbal ning, funera
directing, or direct disposition. At |east one consuner
nmenber of the board nust be 60 years of age or older. No
| icensee on the board may be associ ated by enpl oynent or
ownership with a funeral establishnent or cenetery which is
owned partly or wholly by a person, business, corporation, or
other entity which is associated with another |icensee on the
boar d.

(3) The CGovernor shall appoint nenbers for terns of 4
years, and such nenbers shall serve until their successors are
appointed. The initial board shall consist of at |east one

funeral director who was a nenber of the forner Board of

Funeral Directors and Enbal ners, one owner or operator of a

cenetery who was a nenber of the fornmer Board of Funeral and

Cenetery Services, and one forner nenber of either the forner

Board of Funeral Directors and Enbal ners or the forner Board

of Funeral and Cenetery Services. The ternms of two of the

funeral directors, two of the owners or operators of

ceneteries, and one consuner nenber who are nenbers of the

initial board shall be for 4 years. The terns of the

renmai ni ng nenbers of the initial board shall be for 2 years.

fer—terms—of—4—years— Al subsequent terns shall be for 4

12
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Section 5. Effective January 1, 2002, subsection (1)
of section 497.103, Florida Statutes, is anended to read:

497.103 Rul enmaki ng authority of board and
departnent. - -

(1) The board has authority to adopt rules pursuant to
ss. 120.536(1) and 120.54 to inplenment provisions of chapter
470 and this chapter conferring duties upon it. The departnment
may adopt rules pursuant to ss. 120.536(1) and 120.54 to
admi ni ster provisions of this chapter conferring duties upon
it. The board or the departnent may al so adopt rules to allow
for the el ectronic subm ssion of any applications, docunents,
or fees required by this chapter. The board or the departnent
may adopt rules to authorize the board or the departnent to
accept certification of conpliance with certain requirenents
of this chapter in lieu of requiring subm ssion of the
docunent s.

Section 6. Effective January 1, 2002, subsection (2)
of section 497.105, Florida Statutes, is anended to read:

497.105 Departnent of Banki ng and Fi nance; powers and
duties.--The Departnent of Banking and Fi nance shall:

(2) Appoint the executive director of the Board of
Funeral Directors, Enbal ners, and Cenetery Services, subject

to the approval of the board.

Section 7. FEffective January 1, 2002, section 497.107,
Fl orida Statutes, is anended to read:

497.107 Headquarters.--The Board of Funeral Directors,
Enbal ners, and Cenetery Services nmay be contacted through the
headquarters of the Departnment of Banking and Finance in the
City of Tall ahassee.

Section 8. FEffective January 1, 2002, section 497.109,
Fl orida Statutes, is anended to read:

13
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497.109 Board of Funeral D rectors, Enbal ners, and
Cenetery Services; nenbership.--

(1) The Board of Funeral Directors, Enbal ners, and

Cenetery Services shall conply with the provisions of this
secti on.

(2) The board shall annually elect fromanong its
nunber a chair and a vice chair.

(3) The board shall hold such neetings during the year
as it may deem necessary, one of which shall be the annua
neeting. The chair or a quorumof the board may call other
neetings, and a quorumis necessary for the conduct of
busi ness by the board. Unless otherw se provided by law, a
majority of the nenbers of the board constitutes a quorum A
vacancy shall occur upon the failure of a nenber of the board
to attend three consecutive neetings of the board or at |east
hal f of the neetings of the board during any 12-nonth peri od.

(4) Unless otherw se provided by |aw, a board nenber
shall be conpensated $50 for each day the nenber attends an
official neeting of the board and for each day the nenber
participates in any other business involving the board. The
board shall adopt rul es defining the phrase "other business
i nvolving the board," but the phrase may not be defined to
i ncl ude tel ephone conference calls. A board nenber is
entitled to reinbursenent for expenses pursuant to s. 112.061
but travel out of state requires the prior approval of the
Conptroller.

(5) The chair of the board is enpowered to appoint

such conmmittees as needed to conduct the busi ness of the

board, including, but not linmted to, conmmttees on rul es,

conti nui ng educati on, and consuner protection. Each committee

shall be chaired by a current or former nenber of the board or
14
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a fornmer nenber of the forner Board of Funeral Directors and

Enbal ners or the fornmer Board of Funeral and Cenetery

Servi ces.

Section 9. Section 497.201, Florida Statutes, is
amended to read:

497.201 Cenetery conpani es; license; application
fee.--

(1) No person nmy operate a cenetery w thout first
obtaining a license fromthe departnent, unless specifically
exenpted fromthis chapter

(2) The departnent may require any person desiring to
establish a cenetery conpany who applies for a license to
provide any information reasonably necessary to nake a
determi nation of the applicant's eligibility for |icensure.
Any person desiring to establish a cenetery conpany shal
first:

(a) File an application, which states the exact
| ocation of the proposed cenetery, which site shall contain
not |ess than 30 45 contiguous acres; provide a financial
statenent signed by all officers of the conpany which attest
to a net worth of at |east $50, 000, which net worth nust be
continuously maintained as a condition of licensure; and pay
an application fee of $5,000;

(b) Create a legal entity; and

(c) Denonstrate to the satisfaction of the board that
the applicant possesses the ability, experience, financial
stability, and integrity to operate a cenetery.

15
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(3)t4- If the board finds that the applicant neets the

criteria established in subsection (2) ant—the—departrent

determnes—that—aneed—for—thenewceretery—+n—the—comruni-ty
exists, the departnent shall notify the applicant that a

license will be issued when

(a) The establishnent of a care and nai ntenance trust
fund contai ning not |ess than $50,000 has been certified by a
trust conpany operating pursuant to chapter 660, a state or

nati onal bank hol ding trust powers, or a savings and | oan
associ ati on holding trust powers H-—eensed—i+n—this—state.
(b) The applicant has filed with the departnent

devel opnent plans which are sufficient to ensure the
departnment that the cenetery will provide adequate service to
the comunity and whi ch have been approved by the appropriate
| ocal governnental agency regulating zoning in the area of the
proposed cenetery.

(c) The applicant holds an unencunbered fee sinple
title to at |east 30 ¥5 contiguous acres of |and.

(d) The applicant has designated as general nanager a
person who has integrity, 3 years 1—yeatr of cenetery
managenent experience as defined by board rule, and the

ability to operate a cenetery.
(e) The applicant has fully devel oped not |ess than 2
acres for use as burial space, such devel opnent to include a
paved road froma public roadway to the devel oped section
16
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(f) The applicant has recorded, in the public records
of the county in which the land is | ocated, a notice which
contains the foll ow ng | anguage:

NOTI CE

The property descri bed herein shall not be sold, conveyed,

| eased, nortgaged, or encunbered without the prior witten
approval of the Departnent of Banking and Fi nance, as provided
in the Florida Funeral and Cenetery Services Act.

Such notice shall be clearly printed in boldfaced type of not
| ess than 10 points and may be included on the face of the
deed of conveyance to the |icensee or may be contained in a
separate recorded instrunent which contains a description of
the property.
(4) £5); The departnent shall issue a |license to operate

a cenetery conpany to any applicant who, within 12 nonths
after notice that a |icense may be issued, neets the criteria
of subsection(3){4)y. Wth respect to any application for
whi ch the departnment has given notice under subsection(3)(4)
on or after January 1, 1984, the board may, for good cause
shown, grant up to two extensions of the 12-nonth period
wi thin which the applicant nust neet the criteria of
subsection(3) (4).

Section 10. Subsection (1) of section 497.237, Florida
Statutes, is anended to read:

497.237 Care and mmi ntenance trust fund; renedy of
departnent for nonconpliance. --

(1) No cenetery conpany nmay establish a cenetery, or
operate a cenetery if already established, w thout providing

17
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for the future care and nmmi ntenance of the cenetery, for which
a care and mai ntenance trust fund shall be established, to be
known as "the care and mai ntenance trust fund of ..... " The
trust fund shall be established with a trust conpany operating
pursuant to chapter 660,66+ with a state or national bank

hol ding trust powers, or with a federal or state savings and

| oan association holding trust powers. Trust funds which are

with a state or national bank or savings and | oan associ ation
licensed in this state on Cctober 1, 1993, shall remain in
force; however, when the anpunt of any such trust fund exceeds
the anobunt that is insured by an agency of the Federa
Governnent, the cenetery conpany shall transfer that trust
fund to a trust conpany operating pursuant to chapter 660, of
to a state or national bank holding trust powers, or to a
federal or state savings and | oan associ ati on hol di ng trust

powers.

Section 11. Subsection (1) of section 497.245, Florida
Statutes, is anended to read:

497.245 Care and mmi ntenance trust fund, percentage of
payrments for burial rights to be deposited.--

(1) Each cenetery conpany shall set aside and deposit
inits care and maintenance trust fund the foll ow ng
percentages or anounts for all suns received from sal es of
burial rights:

(a) For burial rights graves, 10 percent of al

payrments received; however, for sales nade after Septenber 30,
1993, no deposit shall be |less than $25 per grave. For each
burial right —grave,—er—space which is provided w thout
charge, the deposit to the fund shall be $25.
(b) For mausol euns or colunbaria, 10 percent of
paynments received
18
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(c) For general endowrents for the care and
mai nt enance of the cenetery, the full anobunt of suns received
when received.

(d) For special endownents for a specific |lot or grave
or a fam |y mausol eum nenorial, nmarker, or nonument, the
cenetery conpany may set aside the full anpunt received for
this individual special care in a separate trust fund or by a
deposit to a savings account in a bank or savings and | oan
associ ation located within and authorized to do business in
the state; however, if the licensee does not set up a separate
trust fund or savings account for the special endowrent, the
full anmount thereof shall be deposited into the care and
mai nt enance trust fund as required of general endowrents.

Section 12. Section 497.253, Florida Statutes, is
amended to read:

497.253 M nimum acreage; sale or disposition of
cenetery | ands. --

(1) Each licensee shall set aside a mninmmof 30 15
contiguous acres of land for use by the licensee as a cenetery
and shall not sell, nortgage, |ease, or encunber that property
Wi thout prior witten approval of the departnent.

(2) Any lands owned by a licensee and dedi cated for
use by it as a cenetery, which are contiguous, adjoining, or
adj acent to the mninmm of 30 45 contiguous acres described in
subsection (1), nmay be sold, conveyed, or disposed of by the
|icensee, after obtaining witten approval of the departnent
pursuant to subsection (3), for use by the new owner for other
purposes than as a cenetery. Al of the human renmi ns which
have been previously interred therein shall first have been
renoved fromthe | ands proposed to be sold, conveyed, or
di sposed of; however, the provisions of ss. 470.0295 and

19
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497.515(7) nust be conplied with prior to any disinterment of
human renains. Any and all titles, interests, or burial rights
whi ch may have been sold or contracted to be sold in |ands
which are the subject of the sale shall be conveyed to and
revested in the licensee prior to consunmati on of any such
sal e, conveyance, or disposition

(3)(a) |If the property to be sold, conveyed, or
di sposed of under subsection (2) has been or is being used for
the pernmanent internent of human renmmins, the applicant for
approval of such sale, conveyance, or disposition shall cause
to be published, at |east once a week for 4 consecutive weeks,
a notice neeting the standards of publication set forth in s.
125.66(4) (b)2. The notice shall describe the property in
guestion and the proposed noncenetery use and shall advise
substantially affected persons that they may file a witten
request for a hearing pursuant to chapter 120, within 14 days
after the date of last publication of the notice, with the
departnment if they object to granting the applicant's request
to sell, convey, or dispose of the subject property for
noncenet ery uses.

(b) If the property in question has never been used
for the permanent internment of human remmi ns, no notice or
hearing is required.

(c) If the property in question has been used for the
per manent internment of human renains, the departnent shal
approve the application, in witing, if it finds that it would
not be contrary to the public interest. |In deternining whether
to approve the application, the departnent shall consider any
evi dence presented concerning the foll ow ng:

1. The historical significance of the subject
property, if any.

20
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2. The archaeol ogi cal significance of the subject
property, if any.

3. The public purpose, if any, to be served by the
proposed use of the subject property.

. e ey el . f
o e F -
fact-Hties—in—the—comun-ty—and—upon—the—other—factors
enureratet—n—s—49720H3)—

4.5~ The inpact of the proposed change in use of the
subj ect property upon the reasonabl e expectations of the
fam lies of the deceased regardi ng whet her the cenetery
property was to remain as a cenetery in perpetuity.

5.6 Whether any living relatives of the deceased
actively oppose the relocation of their deceased's renmains and
t he conversion of the subject property to noncenetery uses.

6. 7- The el apsed tinme since the last internment in the
subj ect property.

7.8- Any other factor enunerated in this chapter that
t he departnent considers relevant to the public interest.

(d) Any deed, nortgage, or other conveyance by a
cenetery conpany or other owner pursuant to subsections (a)
and (c) above nust contain a disclosure in the follow ng or
substantially sinilar form

NOTI CE: The property described herein was fornerly used and
dedi cated as a cenetery. Conveyance of this property and its
use for noncenetery purposes was authorized by the Florida
Departnent of Banki ng and Fi nance by Order No. ...., dated

21
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(e) The departnent shall adopt such rules as are
necessary to carry out the provisions of this section

(4) A licensee may convey and transfer to a
municipality or county its real and personal property,
together with noneys deposited in trust funds pursuant to this
chapter, provided the nunicipality or county will accept
responsibility for maintenance thereof and prior witten
approval of the departnent is obtained.

(5) The provisions of subsections (1) and (2) relating
to a requirenent for mninmmacreage shall not apply to any
cenetery conpany licensed by the departnent on or before July
1, 2001 #965, which owns a total of less than 30 45 acres of
| and; however, no cenetery conpany shall dispose of any | and
wi thout the prior witten consent of the departnent.

Section 13. Subsection (1) of section 497.257, Florida
Statutes, is anended to read:

497. 257 Constructi on of nmausol euns, col unbaria, and
bel owground crypts; preconstruction trust fund; conpliance
requirement. --

(1) A cenetery conpany shall start construction of
t hat section of a nmausol eum col unbarium or bank of
bel owground crypts in which sales, contracts for sales,
reservations for sales, or agreenents for sal es are being nade
within 4 years after the date of the first such sale or 50
percent of the mausol eum col unmbarium or bel owground crypts
have been sold and the purchase price has been received,
whi chever occurs first. The construction shall be conpl eted
within 5 years after the date of the first sal e nade.

However, extensions for conpletion, not to exceed 1 year, may

be granted by the departnent for good cause shown. |f the

units have not been conpletely constructed at the tine of need
22
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or the tine specified herein, all noneys paid shall be
refunded upon request, plus interest earned thereon for that
portion of the noneys deposited in the trust fund and an
anount equal to the interest that woul d have been earned on
that portion of the noneys that were not in trust. The nonth
and year in which construction is scheduled to be conpleted

nmust be di sclosed to the purchaser.
Section 14. Section 497.259, Florida Statutes, is
created to read

497. 259 Permanent | abels on containers used for fina

di sposition or inurnnent of human renains.--

(1) Al pernmanent outer burial receptacles, caskets,

and urns nust be affixed with a permanent |abel identifying

the full nane of the deceased and the date of death.

(2)(a) Labels on pernmanent outer burial receptacles

nust be placed in a conspi cuous | ocation

(b) Labels on caskets nust be placed in a conspi cuous

| ocation on the interior and exterior. Label s on caskets nust

be attached prior to the funeral if a funeral is held.

(c) Labels on urns nust be placed on or attached to

any location on the urn. Labels nust also be placed inside

t he urn.

Section 15. Section 497.309, Florida Statutes, is
amended to read:

497.309 Records. --

(1)(a) A record shall be kept of every burial in the
cenetery of a cenetery conpany, showing the date of burial and
the nane of the person buried, together with lot, plot, and
space, and location as specified in paragraph (b)in which the

buri al was nade
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1 (b) The location of each open grave prior to the

2| burial of a casket or pernmanent outer burial receptacle shal

3| be deternined and recorded to within a neter or less of the

4| center of the burial site.

5 (2)(a) Al financial records of the cenetery conpany

6| or certificateholder shall be available at its principal place
7| of business in this state and shall be readily avail abl e at

8| all reasonable tines for exami nation by the departnent.

9 (b) £2) Notwi t hstandi ng the provisions of paragraph (a)
10 | subseet+on—{1), the board may, upon request, authorize a

11 | cenetery conpany or certificateholder to maintain its

12 | financial records at a location other than its principal place
13 | of business and may, if necessary, require the conpany or

14 | certificateholder to nake its books, accounts, records, and

15 | docunents avail able at a reasonabl e and convenient |ocation in
16 | this state.

17 (3) The board may prescribe the nmininuminformation to
18 | be shown i n the books, accounts, records, and docunents of a
19 | cenetery conpany or certificatehol der to enable the departnent
20| to deternmne the conpany's or certificateholder's conpliance
21 | with this chapter.

22 Section 16. Subsection (9) is added to section

23| 497.333, Florida Statutes, to read:

24 497.333 Disclosure of information to public.--A

25| licensee offering to provide burial rights, nerchandise, or

26 | services to the public shall

27 (9) Provide the custonmer, upon the purchase of any

28 | burial right, a copy of a map reflecting the |ocation of the
29 | burial right.

30 Section 17. Section 497.337, Florida Statutes, is

31 | anended to read

24
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497.337 Delivery Prohibition—oen—sale of persona
property or services.--

(1) This section applies to all cenetery conpani es and
certificateholders licensed pursuant to this chapter that

offer for sale or sell personal property or services which may
be used in a cenetery in connection with the burial of hunan
remai ns or the commenoration of the nenory of a deceased hunan
being and also to any person in direct witten contractua
relationship with licensed cenetery conpani es.

(2)(a) Except as oetherwse provided in s. 497.417 this
chapter, a no cenmetery conpany or certificatehol der that shatH-
directly or indirectly enters enter into a contract for the

sal e of personal property or services, excluding burial or
internment rights, nust deliver which—fay beudusedin—-acenmetery
. . T . e -

det—very—of the personal property or perform performance—of

the service contracted for at the point of sale, at the tine

of need, or at the request of the owner or the owner's agent
. I I I I : . EPFINN

I I F Fe- dedi .
497417% This shall include, but not be linited to, the sale
fer—future—det—very of burial vaults, grave |liners, urns,

menori als, vases, foundations, nenorial bases, and siml ar

ner chandi se and rel ated services conmonly sold or used in
ceneteries and internent fees but excluding burial or
interment rights.

(b) Foer—the—purposes—of—this—seection—the—term
of—reed—or—at—thereguest—of—the—owner—or—the—owrer—s—agent—
Mer chandi se i s not considered delivered under paragraph (a) if

25
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it is stored on the grounds of the cenetery or at a storage
facility except for nonunents, markers, and pernmanent outer
burial receptacles that are stored in a protected environnment
and are conprised of materials designed to wthstand
prol onged, protected storage w thout adversely affecting the
structural integrity or aesthetic characteristics of such
per manent outer burial receptacles.

(c) Inlieu of delivery as required by paragraphs (a)

and paragraph (b), for sales to cenetery conpanies and funera
establi shnents, and only for such sales, the nanufacturer of a
per manent outer burial receptacle which neets standards
adopted by the board may elect, at its discretion, to conply
with the delivery requirenents of this section by annually
submtting, in witing, evidence of the manufacturer's
financial responsibility with the board for its review and
approval . The standards and procedures to establish evidence
of financial responsibility shall be those in s. 497.423 or s.
497. 425, with the manufacturer of permanent outer buri al
receptacl es which neet national industry standards assum ng
the sanme rights and responsibilities as those of a
certificatehol der under s. 497.423 or s. 497.425.

(3) No nonprofit cenetery corporation which has been
i ncorporated and engaged in the cenetery business prior to and
conti nuously since 1915 and which has current care and
nmai nt enance trust assets exceeding $2 nmillion shall be
required to designate a corporate trustee for its preneed

trust fund.
Section 18. Subsection (12) of section 497. 353,
Florida Statutes, is repealed

26
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Section 19. Paragraph (a) of subsection (1) and
par agraph (b) of subsection (2) of section 497.405, Florida
Statutes, are anended to read

497.405 Certificate of authority required.--

(1) (a) No person, including any cenetery exenpt under
s. 497.003, may guarantee funeral nerchandi se or services in

the future or offer seH a preneed contract wi thout first

having a valid certificate of authority.

(2)(a) No person may receive any funds for paynent on
a preneed contract who does not hold a valid certificate of
aut hority.

(b) The provisions of paragraph (a) do not apply to a
any trust conpany operating pursuant to chapter 660,6+ to a

afy national or state bank hol ding trust powers,or to a

federal or state savings and | oan associati on having trust

powers whi ch conpany, bank, or association receives any nobney
in trust pursuant to the sale of a preneed contract.

Section 20. Section 497.413, Florida Statutes, is
amended to read:

497. 413 Preneed Funeral Contract Consuner Protection
Trust Fund. - -

(1) There is hereby created in the departnent the
Preneed Funeral Contract Consumer Protection Trust Fund to be
admi ni stered and regul ated by the board.

(2) Wthin 60 days after the end of each cal endar
guarter, for each preneed contract witten during the quarter
and not canceled within 30 days after the date of the
executi on of the contract, each certificatehol der, whether
fundi ng preneed contracts by the sale of insurance or by
establishing a trust pursuant to s. 497.417 or s. 497.429,
shall renmit the sumof $2.50 for each preneed contract having
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a purchase price of $1,500 or less, and the sumof $5 for each
preneed contract having a purchase price in excess of $1,500;
and each certificateholder utilizing s. 497.423 or s. 497.425
shall renmit the sumof $5 for each preneed contract having a
purchase price of $1,500 or |less, and the sum of $10 for each
preneed contract having a purchase price in excess of $1,500.

(3) In addition to the anpbunts specified in subsection
(2), each remittance shall contain such other additiona
information as needed by the board to carry out its
responsibilities under this chapter and as prescribed by rule
of the board.

(4) Al funds received by the board or the departnent
pursuant to this section shall be deposited into the Preneed
Funeral Contract Consumer Protection Trust Fund.

(5) Al funds received pursuant to s. 497.425 shall be
accounted for separately fromother funds received pursuant to

this section. The board may adopt rul es pursuant to ss.
120.536(1) and 120.54 for the distribution of funds received
pursuant to s. 497.425.

(6) £5) The anpunts renmitted for deposit into the
Preneed Funeral Contract Consumer Protection Trust Fund shal

not be deened proceeds fromthe sale of a preneed contract
wi thin the neaning of this chapter.

(7) 6y Upon the comrencenent of a delinquency
proceedi ng pursuant to this chapter against a
certificateholder, the board may use up to 50 percent of the
bal ance of the trust fund not already committed to a prior
del i nquency proceedi ng or received pursuant to s. 497.425

solely for the purpose of providing restitution to preneed

contract purchasers and their estates due to a

certificateholder's failure to provide the benefits of a
28
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preneed contract or failure to refund the appropriate
princi pal anmount by reason of cancellation thereof. The
bal ance of the trust fund shall be deternined as of the date
of the delinquency proceeding.

(8) A In any situation in which a delinquency
proceedi ng has not commenced, the board may, in its
di scretion, use the trust fund for the purpose of providing
restitution to any consuner, owner, or beneficiary of a
preneed contract or simlar regulated arrangenent under this
chapter entered into after June 30, 1977. |If, after
i nvestigation, the board determnes that a certificatehol der
has breached a preneed contract by failing to provide benefits
or an appropriate refund, or that a provider, who is a forner
certificateholder or an establishnment which has been regul at ed
under this chapter or chapter 470, has sold a preneed contract
and has failed to fulfill the arrangenent or provide the
appropriate refund, and such certificatehol der or provider
does not provide or does not possess adequate funds to provide
appropriate refunds, paynents fromthe trust fund nmay be
aut hori zed by the board. |In considering whether paynents shal
be made or when considering who will be responsible for such
payrments, the board shall consider whether the
certificatehol der or previous provider has been acquired by a
successor who is or should be responsible for the liabilities
of the defaulting entity. Wth respect to preneed contracts
funded by life insurance, paynents fromthe fund shall be
made: if the insurer is insolvent, but only to the extent that
funds are not avail able through the |iquidation proceeding of
the insurer; or if the certificateholder is unable to perform
under the contract and the insurance proceeds are not
sufficient to cover the cost of the nerchandi se and services

29
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contracted for. In no event shall the board approve paynents
in excess of the insurance policy linmts unless it deternines
that at the tine of sale of the preneed contract, the

i nsurance policy would have paid for the services and

ner chandi se contracted for. Such nonetary relief shall be in
an anount as the board nmay determ ne and shall be payable in
such manner and upon such conditions and ternms as the board
may prescribe. However, with respect to preneed contracts to
be funded pursuant to s. 497.417, s. 497.419, s. 497.423, or
s. 497.425, any restitution nmade pursuant to this subsection
shal | not exceed, as to any single contract or arrangenent,
the |l esser of the gross amount paid under the contract or 4
percent of the uncommitted assets of the trust fund. Wth
respect to preneed contracts funded by life insurance
policies, any restitution shall not exceed, as to any single
contract or arrangenent, the | esser of the face anpbunt of the
policy, the actual cost of the arrangenent contracted for, or
4 percent of the unconmmtted assets of the trust fund. The
total of all restitutions nade to all applicants under this
subsection in a single fiscal year shall not exceed the
greater of 30 percent of the uncommitted assets of the trust
fund as of the end of the npbst recent fiscal year or$500, 000

$126,0606. The departnent nmay use noneys in the trust fund to

contract with independent vendors pursuant to chapter 287 to
adm ni ster the requirenents of this subsection

(9) 8y Al noneys deposited in the Preneed Funera
Contract Consuner Protection Trust Fund together with al
accunmul ated i ncone shall be used only for the purposes
expressed in this section and shall not be subject to any
liens, charges, judgnents, garnishnments, or other creditor's
cl ai ns agai nst the certificateholder, any trustee utilized by

30
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the certificatehol der, any conpany providing a surety bond as
specified in this chapter, or any purchaser of a preneed
contract. No preneed contract purchaser shall have any vested
rights in the trust fund.

(10)¢9)y If restitution is paid to a preneed contract
purchaser or her or his estate in accordance with this
section, the anmpunt of restitution paid shall not exceed the
gross anount of the principal paynents nade by the purchaser
on its contract.

(11) 36y Whenever the board nmakes paynents fromthe
trust fund to a purchaser or its estate, the board shall be
subrogated to the purchaser's rights under the contract, and
any anounts so collected by the board shall be deposited in
t he Preneed Funeral Contract Consunmer Protection Trust Fund.

(12) 31y No person shall make, publish, dissem nate,
circulate, or place before the public, or cause, directly or
indirectly, to be nmade, published, disseninated, circul ated,
or placed before the public, in a newspaper, nagazi ne, or
ot her publication, or in the formof a notice, circular
panphl et, letter, or poster, or over any radio station or
television station, or in any other way, any advertisenent,
announcenent, or statenent which uses the exi stence of the
Preneed Funeral Contract Consumer Protection Trust Fund for
t he purpose of sales, solicitation, or inducenent to purchase
any form of preneed contract covered under this chapter

(13) (¥2) Notwithstanding the fee structure in
subsection (2), the departnent shall review the status of the
trust fund annually, and if it deternmines that the unconmtted
trust fund bal ance exceeds $1 nmillion, the board nmay by rule
| ower the required paynents to the trust fund to an anmount not
| ess than $1 per preneed contract.
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Section 21. Subsections (1) and (5) of section
497. 417, Florida Statutes, are anended to read:

497.417 Disposition of proceeds received on
contracts. --

(1) Any person who is paid, collects, or receives
funds under a preneed contract for funeral services or
nmer chandi se or burial services or nerchandi se shall deposit i#
this—state an anount at |east equal to the sumof 70 percent
of the purchase price collected for all services sold and
facilities rented; 100 percent of the purchase price collected
for all cash advance itens sold; and 30 percent of the
purchase price collected or 110 percent of the whol esal e cost,
whi chever is greater, for each item of nerchandi se sold. The
net hod of deternining whol esal e cost shall be established by
rule of the board and shall be based upon the
certificatehol der's stated whol esal e cost for the 12-nonth
period beginning July 1 during which the initial deposit to
the preneed trust fund for the preneed contract is nmade. Such
deposits shall be nade within 30 days after the end of the
cal endar nonth in which paynent is received, under the terns
of a revocable trust instrunent entered into with a trust
conpany operating pursuant to chapter 660, with a national or

state bank holding trust powers,or with a federal or state

savi ngs and | oan associ ati on hol di ng having trust powers or—a
trust—conpany. The trustee shall take title to the property
conveyed to the trust for the purpose of investing,
protecting, and conserving it for the certificatehol der
collecting income; and distributing the principal and i ncone
as prescribed in this chapter. The certificateholder is
prohibited fromsharing in the discharge of these
responsibilities, except that the certificatehol der nay
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request the trustee to invest in tax-free investnents and nay
appoi nt an adviser to the trustee. The trust agreenent shal
be subnitted to the board for approval and filing. The funds
shall be held in trust, both as to principal and i ncone earned
t hereon, and shall remain intact, except that the cost of the
operation of the trust or trust account authorized by this
section may be deducted fromthe i ncone earned thereon. The
contract purchaser shall have no interest whatsoever in, or
power what soever over, funds deposited in trust pursuant to
this section. In no event may said funds be | oaned to a
certificateholder, an affiliate of a certificateholder, or any
person directly or indirectly engaged in the burial, funera
hone, or cenetery business. Furthernore, the
certificateholder's interest in said trust shall not be
pl edged as collateral for any |oans, debts, or liabilities of
the certificatehol der and shall not be transferred to any
person without the prior witten approval fromthe depart nment
and the trustee which shall not be unreasonably wi thheld.
Even though the certificatehol der shall be deened and treated
as the settlor and beneficiary of said trust for all purposes,
all of said trust funds are exenpt fromall clainms of
creditors of the certificatehol der except as to the clains of
the contract purchaser, her or his representative, the board,
or the departnent.

(5) The certificateholder, at her or his election
shal | have the right and power, at any tine, to revest in it
title to no nore than 50 percent of the trust assets, or 50

percent of its pro rata share thereof, provided it has

conplied with s. 497.423 or s. 497.425. Notw t hstandi ng

anything contained in this chapter to the contrary, the

certificateholder, via its election to sell or offer for sale
33
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1| preneed contracts subject to this section, shall represent and
2| warrant, and is hereby deened to have done such, to al

3| federal and Florida taxing authorities, as well as to al

4 | potential and actual preneed contract purchasers, that s.

51 497.423 or s. 497.425 is a viable option available to it at

6| any and all relevant tines. |If in the certificateholder's

7| opinion it does not have the ability to select the financial
8| responsibility alternative of s. 497.423 or s. 497.425, then
9]it shall not have the right to sell or solicit contracts

10 | pursuant to this section

11 Section 22. Section 497.425, Florida Statutes, is

12 | anended to read:

13 497.425 Alternatives to deposits under s. 497.417. --
14 (1)(a) As an alternative to the requirenents of s.

15| 497.417 that relate to trust funds, a certificatehol der nay
16 | purchase a surety bond in an anount not |ess than the

17 | aggregate val ue of outstanding liabilities on undelivered

18 | preneed contracts for nerchandi se and services, so long as the
19 | amount secured by the surety bond does not exceed 50 percent
20| of the sumof the anobunt nmintained in trust pursuant to ss.
21| 497. 417 and 497. 429 and the anpunt secured pursuant to this
22 | section. For the purpose of this section, the term
23| "outstanding liabilities" neans the gross repl acenent or
24 | whol esal e val ue of the preneed nerchandi se and services. The
25| bond shall be nade payable to the State of Florida for the
26 | benefit of the board and all purchasers of preneed cenetery
27 | nmerchandi se or services. The bond nust be approved by the
28 | board.
29 (b) The anount of the bond shall be based on a report
30 | docunenting the outstanding liabilities of the
31| certificateholder and shall be prepared by the
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certificatehol der using generally accepted accounting
principles and signed by the certificatehol der's chief
financial officer.

(c) The report shall be conpiled as of the end of the
certificateholder's fiscal year and updated annually. The
amount of the bond shall be increased or decreased as
necessary to correlate with changes in the outstandi ng
liabilities.

(d) If a certificateholder fails to naintain a bond
pursuant to this section, the certificatehol der shall cease
the sal e of preneed nerchandi se and services until another

formof security is provided to the board. At no tine shal

outstanding liabilities be unsecur ed.

(2) Upon prior approval by the board, the
certificateholder nmay file a letter of credit with the board
inlieu of a surety bond. Such letter of credit nust be in a
form and is subject to ternms and conditions, prescribed by
the board. It nmay be revoked only with the express approval of
t he board.

(3)(a) A buyer of preneed nerchandi se or services who
does not receive such services or merchandi se due to the
econom ¢ failure, closing, or bankruptcy of the
certificateholder nust file a claimwith the surety as a
prerequisite to paynent of the claimand, if the claimis not
paid, nay bring an action based on the bond and recover
agai nst the surety. The buyer's claimshall not exceed the

anmount paid to the certificatehol der under the preneed

contract. In the case of a letter of credit or cash deposit
that has been filed with the board, the buyer may file a claim
with the board.
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(b) In order to qualify for recovery on any claimwth
the surety under paragraph (a), the buyer nust file the claim
no later than 1 year after the date em—whieh the nerchandi se
and services contracted for under the preneed contract with

the certificatehol der have been fully provided by anot her

certificatehol der elosed—oer—bankruptey—was—Fited.

(c) The board may file a claimwith the surety on

behal f of any buyer under paragraph (a). The surety shall pay
t he amount of the clainms to the board for distribution to
claimants entitled to restitution and shall be relieved of
liability to that extent. Any anount received by the board

pursuant to this section shall be deposited in the Preneed

Funeral Contract Consuner Protection Trust Fund and
di stributed pursuant to s. 497.413(5).
(d) The liability of the surety under any bond nmay not

exceed the aggregate anount of the bond, regardl ess of the
nunber or anount of clains filed.

(e) If the total value of the clains filed exceeds the
anount of the bond, the surety shall pay the anmount of the
bond to the board for distribution to claimants entitled to
restitution in accordance with s. 497.413 and shall be

relieved of all liability under the bond.

(4) The certificateholder shall nmintain accurate
records of the bond and pren um paynents on it, which records
shal | be open to inspection by the board.

(5) For purposes of this section, a preneed contract
is a contract calling for the delivery of nerchandi se and
services in the future and entered into before the death of
t he prospective recipient.

(6) This act does not relieve the certificatehol der or
other entity fromliability for nonperfornance of contractua
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1| terms unless the certificatehol der cannot deliver the

2 | merchandi se or services because of a national energency,

3| strike, or act of Cod.

4 (7) The board may require the hol der of any assets of
5| the certificateholder to furnish witten verification of the
6| financial report required to be submitted by the

7| certificateholder or other entity.

8 (8) Any preneed contract which prom ses future

9| delivery of nmerchandise at no cost constitutes a paid-up

10 | contract. Merchandi se which has been delivered is not covered
11| by the required performance bond or letter of credit even

12 | though the contract is not conpletely paid. The

13 | certificatehol der may not cancel a contract unless the

14 | purchaser is in default according to the terns of the

15| contract. A contract sold, discounted, and transferred to a
16 | third party constitutes a paid-up contract for the purposes of
17 | the performance bond or letter of credit.

18 (9) Each contract nust state the type, size, and

19 | design of nerchandi se and the description of service to be
20 | delivered or perforned.
21 (10) A purchaser and a certificatehol der who are
22 | parties to a preneed contract executed prior to July 2, 1988,
23| may enter into an anended preneed contract which is nade
24 | subject to this section
25 (11) The board may adopt forns and rul es necessary to
26 | inplenent this section, including, but not limted to, rules
27 | which ensure that the surety bond and line of credit provide
28 | liability coverage for preneed nerchandi se and servi ces.
29 Section 23. Subsections (2) and (7) of section
30| 497.429, Florida Statutes, are anended to read:
31 497.429 Alternative preneed contracts. --
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1 (2) The contract nust require that a trust be

2 | established by the certificatehol der on behalf of, and for the
3 | use, benefit, and protection of, the purchaser and that the

4 | trustee nust be a trust conpany operating pursuant to chapter
51 660, a national or state bank holding trust powers,or a

6 | federal or state savings and | oan associ ation hol di ng having
7 | trust powers er—a—trust—econpany—wth—the—sare—powers—of

8 | investrent—as——provided—elsenwhere—in—thi-s—chapter.

9 (7) Disbursenent of funds di schargi ng any preneed

10 | contract shall be nmade by the trustee to the person issuing or
11 | writing such contract upon receipt of a certified copy of the
12 | death certificate of the contract beneficiary or and evi dence
13 | satisfactory to the trustee that the preneed contract has been
14 | fully performed. In the event of any contract default or

15| cancel l ation by the contract purchaser, or in the event that
16 | the funeral merchandi se or service contracted for is not

17 | provided or is not desired by the purchaser or the heirs or

18 | personal representative of the contract beneficiary, the

19 | trustee shall return, within 30 days after its receipt of a
20| witten request therefor, funds paid on the contract to the
21| contract purchaser or to her or his assigns, heirs, or

22 | personal representative, subject to the lawful |iquidation

23 | damage provision in the contract.

24 Section 24. Subsection (1) of section 470.002, Florida
25| Statutes, is anended to read:

26 470.002 Definitions.--As used in this chapter

27 (1) "Departnent" neans the Departnent of Banking and
28 | Fi nance Bustness—and—Professiona—Regulation.

29 Section 25. Subsections (1) and (4) of section

30| 470.003, Florida Statutes, are anended to read:

31
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1 470. 003 Board of Funeral Directors and Enbal ners;

2 | menbershi p; appointnent; terns; applicability of ch. 455, --

3 (1) The Board of Funeral Directors and Enbal ners is

4| created within the Departnent of Banking and Fi nance Business
5 | and—Professional—Regutat+onr and shall consist of seven nenbers
6 | appoi nted by the Governor and confirnmed by the Senate.

7 (4) Notwithstandi ng any provision of chapter 455 to

8| the contrary, chapter 455 shall apply to the departnent and

9| the board as if the departnent were the Departnent of Business
10 | and Professional Regul ation and the board were a board

11 | regul ated by that department. In addition, references to the
12 | Professional Regulation Trust Fund in chapter 455 shall be

13 | considered references to the Regulatory Trust Fund of the

14 | Departnent of Banki ng Fi nance for purposes of the departnent's
15| adni ni stration of this chapter. AH—provisions—of—chapter—455
16 | ant—s—26—165—+etatingto—activities—of—regutatoeryboards

17 | shaH—appty—

18 Section 26. Effective July 1, 2001, all of the

19 | records, personnel, property, and unexpended bal ances of
20 | appropriations, allocations, or other funds for the
21| adnministration of chapter 470, Florida Statutes, shall be
22 | transferred by a type two transfer as defined in s. 20.06(2),
23| Florida Statutes, fromthe Departnent of Business and
24 | Prof essional Regulation to the Departnent of Banking and
25| Fi nance.
26 Section 27. The transfer of regulatory authority over
27 | chapter 470, Florida Statutes, provided by this act shall not
28 | affect the validity of any judicial or adnministrative
29 | proceedi ng pendi ng as of June 30, 2001, and the Departnent of
30 | Banki ng and Fi nance shall be substituted for the Departnent of
31 | Busi ness and Professional Regulation as a party in interest.
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Section 28. Notwithstanding the transfer of regul atory

authority over chapter 470, Florida Statutes, provided by this

act, all licenses and registrations issued pursuant to chapter
470, Florida Statutes, which are valid on June 30, 2001, shal
remain in effect subject to the provisions of chapter 470,

Fl ori da Statutes.

Section 29. Section 215.321, Florida Statutes, is
amended to read:

215.321 Regulatory Trust Fund.--All funds received
pursuant to chapter 470,ss. 494.001-494.0077, chapter 497,
chapter 516, chapter 520, or part | of chapter 559 shall be

deposited into the Regulatory Trust Fund. Funds received

pursuant to chapter 470 shall be nmintained in a separate

account within the trust fund.

Section 30. Effective January 1, 2002, paragraph (a)
of subsection (4) of section 20.165, Florida Statutes, is
amended to read:

20. 165 Departnent of Business and Professiona
Regul ation.--There is created a Departnent of Business and
Pr of essi onal Regul ati on.

(4)(a) The follow ng boards are established within the
Di vi si on of Professions:

1. Board of Architecture and Interior Design, created
under part | of chapter 481

2. Florida Board of Auctioneers, created under part VI
of chapter 468.

3. Barbers' Board, created under chapter 476.

4. Florida Building Code Adninistrators and | nspectors
Board, created under part XIl of chapter 468.

5. Construction Industry Licensing Board, created
under part | of chapter 489.

40

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O M DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N D WNPRER O

Fl ori da House of Representatives - 2001 HB 1399
560- 244C- 01

6. Board of Cosnetol ogy, created under chapter 477.

7. Electrical Contractors' Licensing Board, created
under part |l of chapter 489.

8. Board of Enpl oyee Leasi ng Conpani es, created under
part Xl of chapter 468.

9—Beard—of Funeral—bB+rectors—andErbalrers—ereated
wrder—chapter—470-—

9. 36— Board of Landscape Architecture, created under
part |l of chapter 481

10. ++— Board of Pil ot Conmi ssioners, created under
chapter 310

11. 2 Board of Professional Engineers, created under
chapter 471.

12. 3+ Board of Professional Ceol ogists, created under
chapter 492.

13. 4 Board of Professional Surveyors and Mappers,
created under chapter 472.

14. 5~ Board of Veterinary Medicine, created under
chapter 474.

Section 31. Effective January 1, 2002, subsection (1)
of section 455.2226, Florida Statutes, is anended to read:

455. 2226 Funeral directors and enbal ners; instruction
on human i nmunodeficiency virus and acquired i mune defici ency
syndr one. - -

(1) The Board of Funeral Directors, and Enbal ners, and
Cenetery Services shall require each person licensed or

certified under chapter 470 to conplete a continuing
educati onal course, approved by the board, on hunan
i mrunodeficiency virus and acquired i nmune deficiency syndrone
as part of biennial relicensure or recertification. The
course shall consist of education on the nodes of

41

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2001 HB 1399
560- 244C- 01

1| transnission, infection control procedures, clinica

2 | managenent, and prevention of human i munodefi ci ency virus and
3 | acquired i mune deficiency syndrone. Such course shall include
4| information on current Florida | aw on acquired inmune

5| deficiency syndrone and its inpact on testing, confidentiality
6| of test results, and treatnent of patients.

7 Section 32. Effective January 1, 2002, subsection (2)
8| of section 470.002, Florida Statutes, is anended to read:

9 470.002 Definitions.--As used in this chapter

10 (2) "Board" neans the Board of Funeral Directors, ant
11 | Enbal ners, and Cenetery Services created under s. 497.101

12 Section 33. Effective January 1, 2002, section

13 ] 470.003, Florida Statutes, is repeal ed.

14 Section 34. Except as otherw se provided herein, this
15| act shall take effect July 1, 2001

16

17

18

19
20
21
22
23
24
25
26
27
28
29
30
31
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HOUSE SUMVARY

Revi ses various provisions of ch._ 497, F.S., relating to
funeral and cenetery services. Provides and revi ses
definitions. Replaces the Board of Funeral and Cenetery
Services and the Board of Funeral D rectors and Enbal ners
with the Board of Funeral Directors, Enbal mers, and
CEHEterK_SerV|ces at a future date. Provides for.
nenbership and terns. Provides rulenaking authority.
Provi des for board headquarters. ProvideS for appoi ntnent
of commttees to conduct board business as needed.
I ncreases m ni mum acreage requirenents to establish a
cenetery conE?ny, "Elimnates need determ nations for new
ceneteries. arifies authorized trust conpani es, banks,
and savings and | oan associ ations. Revi ses experlence
requi renents for the general nmanager of a cenetery
conpany. _Authorizes Care and nai ntenance trust funds to
be established with ? federal savings and | oan
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1 property, and unexpended bal ances of appropriations,
all ocations, or other funds for the adm nistration of ch

2 470, F.S,, relating to funeral directing, enbalmng, and
di rect disposition, fromthe Departnent of BusinesS and

3 Prof essi onal Regulation to the part nent of Banking and
Fi nance. Preserves the validity of {udICIaI and

4 adm ni strative proceedi ngs Pendlng at the tinme of such
transfer and the validity of |icenses and registrations

5 in effect at the tinme of "such transfer. Provides for
redefinition of the term"departnent” as used in _ch. 470,

6 F.S., and for placenent of the Board of Funeral Directors
and Enmbal mers within the Departnent of BanklnP and

7 Finance, to conform Provides for deposit of funds
received pursuant to ch. 470, F.S., Into the Regulatory

8 Trust Fund of the Departnent of Banking and Finance in  a
separate account. Abolishes the Board of Funera

9 Directors and Enbal ners and elimnates references thereto

10 at a future date, to conform See bill for details.
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