Florida Senate - 2001 SB 144
By Senator Celler

29-123-01
1 A bill to be entitled
2 An act relating to inproper activity over the
3 Internet; anmending s. 847.001, F.S.; defining
4 the term"child pornography" for purposes of
5 ch. 847, F.S.; clarifying the definition of the
6 term "sexual conduct"; defining the term
7 "transmt"; creating s. 847.0137, F.S.
8 prohi biting transm ssions over the Internet of
9 por nography in specified circunstances;
10 providing penalties; creating s. 847.0139,
11 F.S.; providing inmunity fromcivil liability
12 for reporting child pornography; providing an
13 ef fective date.
14
15 WHEREAS, The Florida Information Service Technol ogy
16 | Devel opnent Task Force, in finding that the Internet offers
17 | many opportunities for crimnal activity and victinization
18 | specifically addressed a subset of that crimnal activity
19 | relating to the transmi ssion, including Internet transmn ssion
20| of adult and child pornography, and
21 WHEREAS, the task force, while it recognizes that such
22 | transnmission is a conplicated matter involving First Amendnent
23 | i ssues regardi ng adult pornography and jurisdictional issues
24 | regardi ng child pornography, neverthel ess agreed that internet
25| transm ssion of child pornography to a person in this state
26 | constitutes a crine and that Florida has jurisdiction over any
27 | person inside or outside this state who engages in such
28 | transm ssion and over any person who knows or should know t hat
29| he or she is transnitting pornography to a minor in this
30| state, and
31
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1 WHEREAS, the task force also agreed with the statenent
2| that any person in this state who transmits child pornography
3| to anyone inside or outside this state comrits a crine and

4| that Florida has jurisdiction over such person, and

5 WHEREAS, the task force also agreed with the statenent
6 | that any person outside this state who transnits child

7 | pornography to any person inside this state or who knows or

8 | should know that he or she is doing so comrits a crine and

9| that Florida has jurisdiction over such person, and

10 WHEREAS, the Legislature also agrees with these

11 | statements and finds that these statements should extend to
12 | instances in which a person transnits child pornography to

13 | someone whom he or she believes to be a minor but who is

14 | actually a | aw enforcenment officer engaged in an investigation
15| or operation in accordance with the laws of this state, which
16 | is already statutorily authorized in relation to

17 | conputer-solicitation offenses against mnors, and

18 WHEREAS, the Legislature finds that the First Anmendnent
19| is not violated by prohibiting the transm ssion by any neans
20 | of pornography of any kind to a minor nor by prohibiting the
21 | transm ssion of child pornography to any person, and
22 WHEREAS, the Legislature finds that the prohibition of
23| the acts or conduct reflected by the various statenents agreed
24 | upon by the task force and the Legislature can be acconpli shed
25| by anmending the laws of this state, and
26 WHEREAS, the Legislature finds that the laws of this
27 | state may be anended to address jurisdictional concerns
28 | regarding child pornography, as those concerns have already
29 | been addressed by the Legislature regarding
30 | conmputer-solicitation offenses against mnors, and
31
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1 VWHEREAS, the task force al so recomended t hat

2| legislation be enacted which would not require anyone to

3 | report pornography, including child pornography, but which
4 | would grant civil inmmunity fromlawsuits to any person who
5| reports to appropriate | aw enforcenent agents what the person
6 | reasonably believes to be child pornography, and

7 WHEREAS, the Legislature finds this reconmendation

8| could lead to the apprehensi on of persons conveying child

9 | pornography by any neans but protects persons from possible
10 | arrest based on unsubstantiated or fal se accusations or

11 | statenents or the submi ssion of falsified evidence by the
12 | person reporting the child pornography, and

13 WHEREAS, the Legislature finds that the laws of this
14 | state nay be anended to grant civil immunity to any persons
15| who report what they reasonably believe to be child

16 | pornography to appropriate | aw enforcenent agents, including
17 | imunity fromcivil liability for a person who furnishes a
18 | copy of a photograph or other evidence to | aw enforcenent
19 | agents of what the person reasonably believes to be child
20 | por nogr aphy, NOW THEREFORE

21

22| Be It Enacted by the Legislature of the State of Florida:
23

24 Section 1. Section 847.001, Florida Statutes, is

25 | anended to read:

26 847.001 Definitions.--As Wen used in this chapter,
27 | the term

28 (1) "Child pornography" nmeans any inmage depicting or
29 | intending to depict a minor engaged i n sexual conduct.

30 (2) 1)y "Conputer” means an el ectronic, magnetic,

31| optical, electrochenical, or other high-speed data processing
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device performng logical, arithnetic, or storage functions
and i ncludes any data storage facility or comrunications
facility directly related to or operating in conjunction with
such device. The termal so includes: any on-1line service,
Internet service, or local bulletin board; any electronic
storage device, including a floppy disk or other nagnetic
storage device; or any conpact disc that has read-only nenory
and the capacity to store audio, video, or witten materials.

(3)t2) "Deviate sexual intercourse" means sexua
conduct between persons not married to each other consisting
of contact between the penis and the anus, the nouth and the
penis, or the nouth and the vul va.

(4) 3y "Harnful to minors" means that quality of any
description, exhibition, presentation, or representation, in
what ever form of nudity, sexual conduct, or sexual excitenment
when it:

(a) Predonminantly appeals to the prurient, shaneful
or norbid interest of mnors;

(b) |Is patently offensive to prevailing standards in
the adult community as a whole with respect to what is
suitable material for mnors; and

(c) Taken as a whole, is without serious literary,
artistic, political, or scientific value for mnors.

A nother's breastfeeding of her baby is not under any
circunstance "harnful to minors."

(5) 4 "M nor" means any person under the age of 18
years.

(6) £5); "Nudity" neans the showing of the human nale or
femal e genitals, pubic area, or buttocks with | ess than a
fully opaque covering; or the showi ng of the femal e breast
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with less than a fully opaque covering of any portion thereof
bel ow the top of the nipple; or the depiction of covered male
genitals in a discernibly turgid state. A nother's
breast f eedi ng of her baby does not under any circunstance
constitute "nudity," irrespective of whether or not the nipple
is covered during or incidental to feeding.
(7)t6) "Person" includes individuals, firns,
associ ati ons, corporations, and all other groups and
conbi nati ons.
(8) 7 "oscene" neans the status of material which
(a) The average person, applying contenporary
communi ty standards, would find, taken as a whol e, appeals to
the prurient interest;
(b) Depicts or describes, in a patently offensive way,
sexual conduct as specifically defined herein; and
(c) Taken as a whole, lacks serious literary,
artistic, political, or scientific val ue.

A nother's breastfeeding of her baby is not under any
ci rcunst ance "obscene."

(9) £8) "Sadommsochi stic abuse" neans flagellation or
torture by or upon a person or aninmal, or the condition of
being fettered, bound, or otherw se physically restrained, for
t he purpose of deriving sexual satisfaction, or satisfaction
brought about as a result of sadistic violence, from
inflicting harmon another or receiving such harm onesel f.

(10) (9 "Sexual battery" neans oral, anal, or vagina
penetration by, or union with, the sexual organ of another or
the anal or vagi nal penetration of another by any other
obj ect; however, "sexual battery" does not include an act done
for a bona fide nedical purpose.
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1 (11) (36> "Sexual bestiality" neans any sexual act

2 | between a person and an animal involving the sex organ of the
3| one and the nmouth, anus, or vagina of the other

4 (12) (1) "Sexual conduct" neans actual or sinul ated

5| sexual intercourse, deviate sexual intercourse, sexua

6 | bestiality, masturbation, or sadomasochi stic abuse; actual

7| lewd exhibition of the genitals; actual physical contact with
8| a person's clothed or unclothed genitals, pubic area,

9| buttocks, or, if such personis a female, breast with the

10| intent to arouse or gratify the sexual desire of either party;
11| or any act or conduct which constitutes sexual battery or

12 | sinul ates that sexual battery is being or will be conmitted.
13| A nother's breastfeeding of her baby does not under any

14 | circumstance constitute "sexual conduct."

15 (13) (32) "Sexual excitenent" neans the condition of

16 | the human nmale or female genitals when in a state of sexua
17 | stimul ation or arousal.

18 (14) (33) "Sinul ated" neans the explicit depiction of
19 | conduct described in subsection(12){*t)jwhich creates the
20 | appearance of such conduct and which exhi bits any uncovered
21| portion of the breasts, genitals, or buttocks.
22 (15) "Transmit" neans to send an el ectronic mai
23 | communi cation to a specified electronic mail address or
24 | addresses.
25 Section 2. Section 847.0137, Florida Statutes, is
26 | created to read:
27 847.0137 Transm ssion of pornography by neans of the
28 | Internet prohibited; penalties.--
29 (1) For purposes of this section, the term"m nor"
30 | neans any person less than 18 years of age.
31
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(2) Notwithstanding ss. 847.012 and 847.0133, any
person in this state who knew or believed under the

ci rcunstances that he or she was transmitting, by neans of the

| nt er net:

(a) Child pornography, as defined in s. 847.001, to

anot her person in this state or in another jurisdiction; or

(b) An image harnful to ninors, as defined in s.

847.001, to a known ninor, or a person believed to be a ninor

in this state

commits a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.

(3) Notwithstanding ss. 847.012 and 847.0133, any
person in any jurisdiction other than this state who knew or

bel i eved under the circunstances that he or she was

transnitting, by neans of the Internet:

(a) Child pornography, as defined in s. 847.001, to

any person in this state; or

(b) An image harnful to ninors, as defined in s.

847.001, to a known ninor, or a person believed to be a ninor

in this state

commits a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.
(4) This section does not apply to subscription-based

transm ssi ons such as |ist servers.

(5) This section does not prohibit the prosecution of

a person in this state or another jurisdiction for a violation

of any law of this state, including a |l aw providing for

penalties greater than those prescribed in this section, for

the transnission, by neans of the Internet, of an inage
7
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harnmful to minors, or child pornography, as defined in s.

847.001, to any person in this state.

(6) A person is subject to prosecution in this state

pursuant to chapter 910 for any act or conduct proscribed by

this section, including a person in a jurisdiction other than

this state, if the act or conduct violates paragraph (3)(a) or

par agraph (3)(b).
Section 3. Section 847.0139, Florida Statutes, is
created to read

847.0139 Immnity fromcivil liability for reporting

chil d por nography.--Any person who reports to a | aw

enforcenent officer what the person reasonably believes to be

chil d pornography as defined in s. 847.001(1) may not be held

civilly liable for reporting such informati on. For purposes of

this section, reporting child pornography to a | aw enforcenent

officer may include furnishing the officer with a copy of a

phot ograph or other evidence of what the person reasonably

believes to be child pornography.
Section 4. This act shall take effect July 1, 2001.
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SENATE SUMVARY

Defines the terns "child pornograth and "transmt" for
Purposes of ch. 847, F. S Provides that it is a

hi rd- degree fel ony for person to knomnn?Iy transmt
child Pornography over the Internet or to fransmt an

i mg e 0 a mnor” over the Internet which is an i nmage
har ul to mnors, Provid es for Prosecutrng a Person in
anot her jurisdiction mho unlawfully transnmits to a person
inthis state any child Pornography or  an |naPe har nf u
to a mnor. Provides tha person’is inmune fromcivil
lTability for reportrng chrId por no rath to a law
enforcenent officer ee bill for details
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