Fl ori da House of Representatives - 2001 HB 1449

By the Conmittee on Agriculture & Consuner Affairs and
RepreSentatives Spratt, Sfansel and Kendrick

1 Abill to be entitled

2 An act relating to consuner protection

3 anending s. 496.411, F.S.; requiring charitable

4 organi zations or sponsors to display certain

5 information on certain solicitation materi al s;

6 anending s. 501.017, F.S.; requiring certain

7 health studio contract refunds to be issued

8 within a tine certain; anmending s. 501.019,

9 F.S.; expanding application of felony penalties
10 for knowi ngly nmaking fal se representations for
11 certain purposes; amending s. 539.001, F.S.

12 prohi biti ng pawnbr okers from knowi ngly

13 accepting stolen property; correcting

14 t erm nol ogy; anending s. 559.801, F.S.

15 revising a definition; anending s. 559. 803,

16 F.S.; specifying additional information

17 required in certain business opportunity

18 contract disclosure statenents; anendi ng s.

19 559. 807, F.S.; revising application of

20 requirements for certain securities relating to
21 selling business opportunities; anending s.

22 559.809, F.S.; specifying an additiona

23 prohi bited act by business opportunity sellers;
24 anending s. 559.902, F.S.; providing an

25 addi tional exception for certain schools to

26 application of certain notor vehicle repair

27 shop provisions; anending s. 559.904, F.S.

28 revising certain requirements for notor vehicle
29 repair shop registrations; anending s. 559. 905,
30 F.S.; providing additional estimted cost of

31 repair requirenents for witten repair
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1 estimates; anending s. 559.9221, F.S.; revising

2 Mot or Vehi cl e Repair Advisory Counci

3 nmenbership requirenents; repealing s.

4 559.903(5), F.S., relating to a definition of

5 m nor repair service; providing an effective

6 dat e.

7

8| Be It Enacted by the Legislature of the State of Florida:

9

10 Section 1. Subsection (6) is added to section 496.411
11| Florida Statutes, to read

12 496.411 Disclosure requirenments and duties of

13 | charitabl e organi zati ons and sponsors. - -

14 (6) Each charitable organization or sponsor that is

15| required to register under s. 496.405 shall conspicuously

16 | display the following infornati on on every printed

17 | solicitation, witten confirmation, receipt, or renm nder of a
18 | contri buti on:

19 (a) The organi zation's or sponsor's registration

20 | nunber issued by the departnent under this chapter

21 (b) The percentage, if any, of each contribution that
22| is retained by any professional solicitor that has contracted
23| with the organi zation or sponsor

24 (c) The percentage of each contribution that is

25 | received by the organi zati on or sponsor

26

27| If the solicitation consists of nobre than a single item the
28 | statenent shall be displayed prominently in the solicitation
29 | material s.

30 Section 2. Paragraphs (b) and (d) of subsection (1) of
31| section 501.017, Florida Statutes, are anended to read:
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501.017 Health studios; contracts. --

(1) Every contract for the sale of future health
studi o services which is paid for in advance or which the
buyer agrees to pay for in future install nent paynments shal
be in witing and shall contain, contractual provisions to the
contrary notwithstanding, in imediate proxinmty to the space
reserved in the contract for the signature of the buyer, and
in 10-poi nt bol df aced type, |anguage substantially equival ent
to the follow ng:

(b)1. A provision for the cancellation and refund of
the contract if the contracting business |ocation of the
heal th studi o goes out of business, or noves its facilities
nore than 5 driving mles fromthe business |ocation
designated in such contract and fails to provide, within 30
days, a facility of equal quality located within 5 driving
mles of the business |ocation designated in such contract at
no additional cost to the buyer.

2. A provision that notice of intent to cancel by the
buyer shall be given in witing to the health studio. Such a
noti ce of cancellation fromthe consuner shall also terninate
automatically the consuner's obligation to any entity to whom
the health studi o has subrogated or assigned the consuner's
contract. If the health studio wi shes to enforce such contract
after receipt of such showing, it may request the departnent
to determine the sufficiency of the show ng.

3. Aprovision that if the departnent deternmn nes that
a refund is due the buyer, the refund shall be an anobunt
conputed by dividing the contract price by the nunber of weeks
in the contract termand nmultiplying the result by the nunber
of weeks remaining in the contract term The business
| ocation of a health studio shall not be deermed out of

3
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busi ness when tenporarily closed for repair and renovation of
t he prenises:

a. Upon sale, for not nore than 14 consecutive days;
or

b. During ownership, for not nore than 7 consecutive
days and not nore than two periods of 7 consecutive days in
any cal endar year.

A refund shall be issued within 30 days after receipt of the

noti ce of cancell ati on nade pursuant to this paragraph.

(d) A provision for the cancellation of the contract
if the buyer dies or becones physically unable to avai
hi nsel f or herself of a substantial portion of those services
whi ch he or she used fromthe conmencenent of the contract
until the tine of disability, with refund of funds paid or
accepted in paynment of the contract in an anount conputed by
di viding the contract price by the nunber of weeks in the
contract termand nultiplying the result by the nunber of
weeks remaining in the contract term The contract may
require a buyer or the buyer's estate seeking relief under
this paragraph to provide proof of disability or death. A
physical disability sufficient to warrant cancellation of the
contract by the buyer shall be established if the buyer
furnishes to the health studio a certification of such
disability by a physician |icensed under chapter 458, chapter
459, chapter 460, or chapter 461 to the extent the diagnosis
or treatnment of the disability is within the physician's scope
of practice. A refund shall be issued within 30 days after

recei pt of the notice of cancellation nade pursuant to this

par agr aph.
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Section 3. Subsection (2) of section 501.019, Florida
Statutes, is anended to read:

501. 019 Health studios; penalties.--

(2) Any person heatth—studio—owrer—or—in—the—case—of

hip- e ey e
manager—of—a—heatth—studi-o—or—heatth——studio-—s—business
Fecation—who knowi ngly nakes a fal se representation to the
departnment with the intent to obtain an exenption of any kind
fromthe requirenents of s. 501.016 commits a felony of the
third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

Section 4. Paragraph (n) is added to subsection (12)
of section 539.001, Florida Statutes, and subsection (21) of
said section is anended, to read:

539.001 The Florida Pawnbroking Act. --

(12) PROH BI TED ACTS. -- A pawnbroker, or an enpl oyee or
agent of a pawnbroker, nmay not:

(n) Knowingly accept or receive nisappropriated

property froma conveying custoner in a pawn or purchase

transacti on.
(21) RULEMAKI NG AUTHORI TY. - - The agency departrent has
authority to adopt rules pursuant to chapter 120 to inpl enent

the provisions of this section.

Section 5. Paragraph (a) of subsection (1) of section
559.801, Florida Statutes, is anended to read:

559.801 Definitions.--For the purpose of ss.
559. 80-559. 815, the term

(1) (a) "Business opportunity" neans the sale or |ease
of any products, equi pnent, supplies, or services which are
sold or |l eased to a purchaser to enable the purchaser to start
a business for which the purchaser is required to pay an

5
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initial fee or sum of noney which exceeds $500 to the seller
and in which the seller represents:

1. That the seller or person or entity affiliated with
or referred by the seller will provide |ocations or assist the
purchaser in finding | ocations for the use or operation of
vendi ng machi nes, racks, display cases, currency or card
oper ated equi pnent, or other sinmilar devices or
currency-operat ed anusenent nmachi nes or devices on prenises
nei t her owned nor | eased by the purchaser or seller

2. That the seller will purchase any or all products
made, produced, fabricated, grown, bred, or nodified by the
purchaser using in whole or in part the supplies, services, or
chattels sold to the purchaser

3. That the seller guarantees ia—witing that the
purchaser will derive incone fromthe business opportunity
whi ch exceeds the price paid or rent charged for the business
opportunity or that the seller will refund all or part of the
price paid or rent charged for the business opportunity, or
wi || repurchase any of the products, equipnent, supplies, or
chattels supplied by the seller, if the purchaser is
unsatisfied with the business opportunity; or

4. That the seller will provide a sal es program or
mar keting programthat will enable the purchaser to derive
i ncone fromthe business opportunity, except that this
par agraph does not apply to the sale of a sal es program or
mar keti ng program nmade in conjunction with the licensing of a
trademark or service mark that is registered under the | aws of
any state or of the United States and the seller requires use

of the trademark or service mark in the sal es agreenent.

6
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1| For the purpose of subparagraph 1., the term "assist the

2 | purchaser in finding | ocations" neans, but is not limted to,
3 | supplying the purchaser with nanes of | ocator conpanies,

4| contracting with the purchaser to provide assistance or supply
5| nanes, or collecting a fee on behalf of or for a |ocator

6 | conpany.

7 Section 6. Subsections (11), (12), and (13) of section
8| 559.803, Florida Statutes, are renunbered as subsections (12),
9] (13), and (14), respectively, and a new subsection (11) is

10 | added to said section to read:

11 559.803 Disclosure statenent.--At | east 3 working days
12 | prior to the tinme the purchaser signs a business opportunity
13 | contract, or at |least 3 working days prior to the receipt of
14 | any consideration by the seller, whichever occurs first, the
15| seller nmust provide the prospective purchaser a witten

16 | docunent, the cover sheet of which is entitled in at |east

17 | 12-point bol dfaced capital letters "Dl SCLOSURES REQU RED BY
18 | FLORIDA LAW" Under this title shall appear the follow ng

19 | statenent in at |east 10-point type: "The State of Florida

20 | has not reviewed and does not approve, reconmend, endorse, or
21 | sponsor any business opportunity. The information contai ned
22| in this disclosure has not been verified by the state. If you
23 | have any questions about this investnent, see an attorney

24 | before you sign a contract or agreenent." Nothing except the
25| title and required statenent shall appear on the cover sheet.
26 | Immediately follow ng the cover sheet, the seller nust provide
27 | an index page that briefly lists the contents of the

28 | di scl osure docunent as required in this section and any pages
29 | on which the prospective purchaser can find each required

30| disclosure. At the top of the index page, the foll ow ng

31| statenent nust appear in at |east 10-point type: "The State of

7
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Florida requires sellers of business opportunities to disclose
certain information to prospective purchasers. This index is
provided to help you locate this information." |If the index
contains other information not required by this section, the
seller shall place a designation beside each of the
di scl osures required by this section and provide an
expl anati on of the designation at the end of the statenent at
the top of the index page. The disclosure docunent shal
contain the follow ng information

(11)(a) The total nunber of persons who purchased the

busi ness opportunity being offered by the seller within the

past 3 years.

(b) The nanes, addresses, and tel ephone nunbers of the

10 persons who previously purchased the busi ness opportunity

fromthe seller and who are geographically closest to the

potenti al purchaser.

Shoul d any seller of business opportunities prepare a
di scl osure statenent pursuant to 16 CF.R ss. 436.1 et seq.
a Trade Regul ation Rule of the Federal Trade Conmi ssion
regardi ng Di scl osure Requirenments and Prohi bitions Concerning
Franchi si ng and Busi ness Cpportunity Ventures, the seller may
file that disclosure statenent in lieu of the docunent
required pursuant to this section. Should the seller be
required pursuant to 16 CF. R to prepare any ot her docunents
to be presented to the prospective purchaser, those docunents
shall also be filed with the departnent.

Section 7. Section 559.807, Florida Statutes, is
amended to read:

559. 807 Bond or other security trust—acecodnt
required. --

8
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(1) If the business opportunity seller nakes any
representations set forth in s. 559.801(1)(a)3., the seller
nmust either have obtained a surety bond issued by a surety
conpany authorized to do business in this state or have
established a certificate of deposit trust—aecoeunt or a
guaranteed letter of credit with a Iicensed and i nsured bank

or savings institution located in the state. The anpunt of
the bond, certificate of deposit trust—aceount, or guaranteed
letter of credit shall be an anmount not | ess than $50, 000.

(2) The bond, certificate of deposit, or guaranteed
letter of credit trust—aececount shall be in the favor of the
departnment for the use and benefit of -any person who is

injured by the fraud, m srepresentation, dafragetd—by—any
vi-otation—of—ss—559-80-559-815—or—by—the—setHer—s breach of

the contract, financial failure, or violation of any provision

of this part by the seller. Such liability may be enforced by

filing an action at lawin a court of conpetent jurisdiction

wi t hout precluding enforcenent in an administrative action

pursuant to chapter 120. However, the bond, certificate of

deposit, or guaranteed letter of credit shall be anenabl e and

enforceabl e only by and through adm ni strative proceedi ngs

before the departnent. A noney judgnent resulting from an

action at law, less any award for costs and attorney's fees,

shall be prinma facie evidence sufficient to establish the

value of the claimin an adm ni strative acti on. It is the

intent of the Legislature that such bond, certificate of

deposit, or guaranteed letter of credit shall be applicable

and liable only for paynent of clains duly adjudi cated by

order of the departnent. The bond, certificate of deposit, or

guaranteed letter of credit shall be open to successive clains

but he—busi . | : B .
9
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- I : b . . o] !
account—or—guaranteed—tetter—of—credit—torecover—damages
sufferedi—howeverst he aggregate anount may not H-abitty—of
the—surety—or—trustee—shat—be—ontytor—actval—darages—and—n
re—event—shalt exceed the anpbunt of the bond, certificate of
deposit trust—account, or guaranteed letter of credit.

Section 8. Subsection (14) is added to section
559.809, Florida Statutes, to read:

559.809 Prohibited acts.--Business opportunity sellers

shal |l not:
(14) Fail to provide or deliver the products,

equi pnent, supplies, or services as specified in the witten

contract required under s. 559.811
Section 9. Subsection (5) is added to section 559.902,
Fl orida Statutes, to read

559.902 Scope and application.--This act shall apply
to all notor vehicle repair shops in Florida, except:
(5) Those located in public schools as defined in s.

228.041 or charter technical career centers as defined in s.
228. 505.

However, such person nay voluntarily register under this act.
Section 10. Subsections (3), (4), (5), (6), and (10)
of section 559.904, Florida Statutes, are anended to read:
559.904 Mbtor vehicle repair shop registration
application; exenption.--
(3) Each application for registration nust be
acconpani ed by a registration fee set forth as follows:
g f I s I F -
repai+—serviece—$25-

10
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(a)tb)y If the place of business has 1 to 5 enpl oyees:
$50.

(b)te)y If the place of business has 6 to 10 enpl oyees:
$150.

(c)td)y If the place of business has 11 or nore
enpl oyees: $300.

(4) Each initial and renewal application for

regi stration nust be acconpani ed by copies of the applicant's

estimate and invoice forns. Such forms nust conply with the

appl i cabl e provisions of this act before a registration may be

i ssued.

(5) 4> No annual registration fee is required for any
not or vehicle repair shop which has a | ocal nunicipal or
county license issued pursuant to an ordi nance containi ng
standards which the departnent determi nes are at | east equa
to the requirenents of this part, or for any notor vehicle
deal er licensed pursuant to chapter 320.

(6) £5) The departnent shall issue to each applicant a
registration certificate in the formand size as prescribed by
the departnent in accordance with s. 120.60. In the case of
an applicant with nore than one place of business, the
departnent shall issue a registration certificate for each
pl ace of business. The certificate nust show at | east the nane
and address of the notor vehicle repair shop and the
regi stration nunber for that place of business. In the case of
a nobile notor vehicle repair shop, the certificate nust show
t he hone address of the owner, if different fromthe busi ness
addr ess.

o : "
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(10) The departnent may deny, revoke,or refuse to
renew the registration of a notor vehicle repair shop based
upon a determination that the notor vehicle repair shop, or
any of its directors, officers, owners, or general partners:

(a) Have failed to neet the requirenents for
registration as provided in this part;

(b) Have not satisfied a civil fine, admnistrative
fine, or other penalty arising out of any adm nistrative or
enforcenent action brought by any governnental agency based
upon conduct involving fraud, dishonest dealing, or any
violation of this part;

(c) Have had agai nst themany civil, crimnal, or
adm ni strative adjudication in any jurisdiction, based upon
conduct involving fraud, dishonest dealing, or any violation
of this part; or

(d) Have had a judgnent entered against themin any
action brought by the departnent or the state attorney
pursuant to ss. 501.201-501.213 or this part.

Section 11. Paragraph (h) of subsection (1) of section
559.905, Florida Statutes, is anended to read:

559.905 Witten nmotor vehicle repair estimte and
di scl osure statenent required.--

(1) When any custoner requests a notor vehicle repair
shop to performrepair work on a notor vehicle, the cost of
which repair work will exceed $100 to the custoner, the shop
shal |l prepare a witten repair estimate, which is a form
setting forth the estinmated cost of repair work, including
di agnostic work, before effecting any diagnostic work or

12
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1| repair. The witten repair estinmate shall also include the
2| following itens:
3 (h) The estinmated cost of repair which shall include
4 | any charge for shop supplies or for hazardous or other waste
5| renoval and, if a charge is included, the estimte shal
6 | include the foll owi ng statenent:
7 "This charge represents costs and profits to
8 the nmotor vehicle repair facility for
9 m scel | aneous shop supplies or waste disposal."
10| If a charge is mandated by state or federal law, the estinate
11| shall contain a statenent identifying the | aw and the specific
12 | amount charged under the | aw
13 Section 12. Subsection (1) of section 559.9221
14| Florida Statutes, is anended to read:
15 559. 9221 Motor Vehicle Repair Advisory Council.--The
16 | Motor Vehicle Repair Advisory Council is created to advise and
17 | assist the departnent in carrying out this part.
18 (1) The nenbership of the council nmay not exceed 11
19 | nenbers appoi nted by the Conmi ssioner of Agriculture.
20 (a) Eight industry nenbers of the council nust be
21 | chosen fromindividuals already engaged in the notor vehicle
22 | repair business who are eligible to be registered under this
23 | part. Such—renbers—tust—becore—+egisteredby—Cectober—1—1993+—
24 | Thereafters-The professional nenbers of this council nust be
25| licensed under this part. The conmi ssioner shall select one
26 | i ndustry nmenber from each of the follow ng categori es:
27 1. I ndependent autonotive nechanics shops.
28 2. Franchi se or conpany-owned autonotive nechanics
29 | shops.
30 3. I ndependent autonotive collision shops.
31

13
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4. Franchi se or conpany-owned autonotive collision

shops.
| ndependent tire deal er
Franchi se or conpany-owned tire deal er
| ndependent notor vehicle dealer |icensed under s.
320. 27.
8. Franchise nmotor vehicle dealer licensed under s.
320. 27.

(b) One nenber of the council may fust be chosen from
persons al ready engaged setety in notor vehicle mnor repair

servi ce.

(c) Two consuner nenbers of the council nust be
residents of this state and nust not be connected with the
not or vehicle repair business.

(d) Wthin—30—days—after—Juty—1—1993—the

ternms—of—4—years— As terns of the nenbers expire, the

conmm ssi oner shall appoint successors for terns of 4 years.

Menbers shall serve fromthe tine of their appointnent unti
their successors are appointed.

Section 13. Subsection (5) of section 559.903, Florida
Statutes, is repeal ed

Section 14. This act shall take effect COctober 1,

2001.
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HOUSE SUMVARY

Revi ses various consunmer protection provisions relating
to charitabhl e organi zation disclosure requirenents,
health studi o contracts, pawnbrokers, sales of business
opportunities, notor vehicle repair. shop registrations
and repair estimtes, and Mtor Vehicle Repair Advisory
Counci | menbership requirenents. Repeals a definition

See bill for detalls.
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