Fl ori da House of Representatives - 2001 HB 1581
By Representative Franke

1 A bill to be entitled

2 An act relating to nursing hones and rel at ed

3 facilities; anending s. 400.071, F.S.

4 requiring a plan for quality assurance and risk
5 managenent as a condition for licensure;

6 anmendi ng s. 400.102, F.S.; providing additiona
7 grounds for certain actions by the Agency for

8 Heal th Care Administration against a nursing

9 hone; creating s. 400.117, F.S.; requiring each
10 nursing hone to maintain a quality assessnent
11 and assurance conmittee; providi ng nenbership
12 and duties; providing for a quality inprovenent
13 program providing for nonitoring of the

14 provi sion of care and review of the staff

15 education plan; amending s. 400.121, F.S.

16 i ncreasing penalties; requiring, rather than
17 aut hori zi ng, license suspension or revocation
18 or noratoriumon adm ssions, under certain

19 condi tions; providing an additional condition
20 for inposition of a noratorium reducing
21 timefranes for certain |license suspensions and
22 revocation hearings; reenacting s. 400. 125,
23 F.S., relating to authorization for injunction
24 anendi ng s. 400.126, F.S.; providing for
25 petition to the court for appointnent of a
26 receiver for a nursing hone that fails to
27 mai ntain required mnimmstaffing | evel s
28 requiring such petition to the court under
29 certain circunstances; providing conditions for
30 operation and term nation of receivership;
31 aut hori zing the agency to adopt rules; creating
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1 s. 400. 1411, F.S.; providing requirenents for a
2 facility's physical environnment; creating s.

3 400. 1412, F.S.; specifying quality of care

4 requirements; requiring certain daily charting;
5 creating s. 400. 14125, F.S.; specifying

6 requi rements for resident assessment and plan
7 of care; creating s. 400.1413, F. S.; specifying
8 m ni nrum staffing requirenments; creating s

9 400. 1414, F.S.; requiring each facility to

10 i mpl erent a staff education plan; specifying
11 educati on requirenents; anmending s. 400. 1415,
12 F.S.; increasing penalty for alteration of

13 records; creating s. 400.1416, F.S.; requiring
14 designation of a full-tine enployee to be

15 responsible for a facility's nedical records;
16 provi di ng requi renents for mmintenance of

17 nedi cal records; creating s. 400.1417, F. S

18 provi di ng requi renents for mmaintenance of

19 fiscal records; anending s. 400.19, F. S
20 deleting requirenent for permssion prior to
21 certain entry and inspection of a facility;
22 creating s. 400.201, F.S.; providing
23 requi renents for physician services; requiring
24 a nedical director for certain facilities;
25 creating s. 400.203, F.S.; providing
26 requirenents for dietary services; requiring
27 designation of a full-tine enployee as a
28 di etary services supervisor; anending s.
29 400.23, F.S.; providing for rules relating to
30 resi dent assessnent and plan of care;
31 i ncreasing penalties for deficient practices;
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1 anmending s. 400.241, F.S.; increasing a penalty
2 for violation of m nimum standards; providing
3 penalties for failure of a nursing hone to

4 mai ntain required mnimumstaffing | evel s;

5 creating s. 400.351, F.S.; establishing a

6 nursing hone internal risk nmanagenent program
7 requiring enploynent of a facility interna

8 ri sk manager; providing for rules; providing

9 responsibilities; providing for certain

10 imunity fromliability; providing reporting
11 requi renents; providing penalties, including a
12 penalty for false allegations; providing for
13 agency review of internal risk nmanagenent

14 prograns; creating s. 400.353, F.S.; providing
15 for private utilization review of nursing hone
16 services; providing for registration of agents;
17 providing a fee; providing for background

18 screeni ng; providing penalties; providing for
19 rules; creating s. 400.354, F.S.; providing
20 agency procedures for investigation of
21 conpl ai nts agai nst a nursing hone; creating s.
22 400. 355, F. S.; providing purpose relating to
23 m ni nrum st andards for nursing honme risk
24 managers; creating s. 400.356, F.S.; providing
25 for appointnent of a Nursing Honme Ri sk Manager
26 Advi sory Council; creating s. 400.357, F.S.
27 provi di ng powers and duties of the agency
28 relating to standards, |icensing, and
29 di sci plining of nursing hone risk managers;
30 creating s. 400.358, F.S.; providing for
31 i ssuance of |icenses; creating s. 400. 359,
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1 F.S.; providing grounds for denial, suspension
2 or revocation of a license; providing

3 adm ni strative fines; anmending s. 408. 040,

4 F.S.; providing additional grounds for denial

5 of certificate of need for a nursing hone or

6 related facility; anmending ss. 458.331 and

7 459. 015, F. S.; providing for agency

8 i nvestigation of adverse incident occurrences
9 that nmay constitute grounds for disciplinary
10 action agai nst a physician; anendi ng s.

11 400.063, F.S.; correcting a cross reference;

12 prohibiting a nursing hone or assisted |iving
13 facility fromtaking retaliatory action agai nst
14 any person who discloses unl awmful acts of the
15 entity or its enployees; providing a cause of
16 action for aggrieved persons; authorizing

17 specified court actions; requiring health care
18 entities to provide notice on their prenises
19 that such retaliatory action is not pernmitted;
20 providing definitions; requiring reports;
21 providing for use of certain funds for wage and
22 benefit increases for certain nursing hone
23 staff; requiring the Auditor General to devel op
24 and subnmit to the agency a standard chart of
25 accounts for Medicaid | ong-termcare provider
26 cost reports; requiring the agency to inplenent
27 the chart of accounts by a specified date;
28 repealing s. 400.118, F.S., relating to the
29 gual ity assurance early warni ng system
30 nmonitoring, and rapid response teans; providing
31 an appropriation; providing an effective date.
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Subsections (9) and (10) of section

4] 400.071, Florida Statutes, are renunbered as subsections (10)
5] and (11), respectively, and a new subsection (9) is added to
6 | said section to read

7 400.071 Application for license.--

8 (9) As a condition of licensure, each facility nust

9| establish and subnit with its application a plan for quality
10 | assurance and ri sk managenent.

11 Section 2. Subsection (1) of section 400.102, Florida
12 | Statutes, is anended to read:

13 400. 102 Action by agency against |icensee; grounds.--
14 (1) Any of the follow ng conditions shall be grounds
15| for action by the agency against a |icensee:

16 (a) An intentional or negligent act naterially

17 | affecting the health or safety of residents of the facility;
18 (b) M sappropriation or conversion of the property of
19| a resident of the facility;
20 (c) Failure to followthe criteria and procedures
21 | provi ded under part | of chapter 394 relating to the
22 | transportation, voluntary adm ssion, and involuntary
23 | exam nation of a nursing hone resident;
24 (d) Violation of provisions of this part or rules
25 | adopted under this part; e+
26 (e) Fraudulent altering, defacing, or falsifying any
27 | nedi cal or other nursing hone record, or causing or procuring
28 | any of these offenses to be commtted,
29 (f) A denonstrated pattern of deficient practices;
30 (g) Failure to pay any outstanding fines assessed hy
31| final agency order or fines assessed by the Health Care
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Fi nanci ng Admi nistration pursuant to requirenents for federa

Medi care certification;

(h) Exclusion fromthe Medicare or Medicaid prograns;

(i)fe)y Any act constituting a ground upon which
application for a |icense may be deni ed.

(2) The application shall be under oath and shal
contain the follow ng

(a) The nane, address, and social security nunber of
the applicant if an individual; if the applicant is a firm
partnership, or association, its nane, address, and enpl oyer
identification nunber (EIN), and the nane and address of every
menber; if the applicant is a corporation, its nane, address,
and enpl oyer identification nunber (EIN), and the nanme and
address of its director and officers and of each person having
at least a 5 percent interest in the corporation; and the nane
by which the facility is to be known.

(b) The nane of any person whose nane is required on
the application under the provisions of paragraph (a) and who
owns at |least a 10 percent interest in any professiona
service, firm association, partnership, or corporation
provi di ng goods, |eases, or services to the facility for which
the application is nade, and the nane and address of the
prof essi onal service, firm association, partnership, or
corporation in which such interest is held.

(c) The location of the facility for which a |license
is sought and an indication, as in the original application
that such location conforms to the |ocal zoning ordinances.

(d) The nane of the person or persons under whose
managenent or supervision the facility will be conducted and
the name of its |icensed adninistrator
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1 (e) The total nunber of beds and the total nunber of

2 | Medi care and Medicaid certified beds.

3 (f) Information relating to the nunber, experience,

4] and training of the enployees of the facility and of the nora
5| character of the applicant and enpl oyees which the agency

6| requires by rule, including the nane and address of any

7 | nursing home with which the applicant or enpl oyees have been
8| affiliated through ownership or enploynent within 5 years of

9| the date of the application for a license and the record of

10| any crimnal convictions involving the applicant and any

11| criminal convictions involving an enployee if known by the

12 | applicant after inquiring of the enployee. The applicant nust
13 | denonstrate that sufficient nunbers of qualified staff, by

14 | training or experience, will be enployed to properly care for
15| the type and nunber of residents who will reside in the

16 | facility.

17 (g) Copies of any civil verdict or judgnment involving
18 | the applicant rendered within the 10 years preceding the

19 | application, relating to nedical negligence, violation of

20 | residents' rights, or wongful death. As a condition of

21| licensure, the licensee agrees to provide to the agency copies
22 | of any new verdict or judgnent involving the applicant,

23| relating to such matters, within 30 days after filing with the
24 | clerk of the court. The information required in this

25 | paragraph shall be nmaintained in the facility's licensure file
26 | and in an agency database which is available as a public

27 | record

28 Section 3. Section 400.117, Florida Statutes, is

29 | created to read:

30 400.117 Quality assessnent and assurance committee. --
31
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(1) The facility shall maintain a quality assessnent

and assurance conmittee consisting of the facility

adm nistrator, director of nursing, nedical director, and at

| east three other nenbers of the facility's staff.

(2) The quality assessnent and assurance conmittee

shall neet at least nonthly to develop and review facility

policies and procedures, to identify issues to which quality

assessnent and assurance activities are necessary, and to

devel op plans of action to correct identified quality

defi ci enci es.

(3) The quality assessnent and assurance conmittee

shal|l design a quality inprovenent programto enhance the

qgual ity of nursing hone care. The program shall enphasize

gual ity resident outcones, corrective action for problens, and

reporting to the agency of standardi zed data el enents

necessary to analyze quality of care outcones. The comittee

shal | use existing data, when avail able, and shall not

duplicate the efforts of other entities in order to obtain

such dat a.
(4) The quality assessnent and assurance conmittee

shall nmonitor, on a nonthly basis, the provision of care to

residents by direct care staff, to ensure conpliance with this

part.
(5) The quality assessnent and assurance conmittee

shall reviewthe facility's staff education plan at |east

annual ly, and revise the plan as needed.
Section 4. Section 400.121, Florida Statutes, is
anended to read:

400. 121 Deni al, suspension, revocation of |icense;
norat ori um on adm ssions; admnistrative fines; procedure:-
ofder—to—tnecrease——staffing. - -
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(1) The agency may deny, revoke, or suspend a |license
or inpose an admnistrative fine, not to exceed$1l, 000$5606
per violation per day, for a violation of any provision of s.
400.102(1). Al hearings shall be held within the county in
which the licensee or applicant operates or applies for a
license to operate a facility as defined herein.

(2) The agency, as a part of any final order issued by
it under this part, may inpose such fine as it deens proper
except that such fine may not exceed$1, 000$5006 for each
violation. Each day a violation of this part occurs
constitutes a separate violation and is subject to a separate
fine, but in no event may any fine aggregate nore than$10, 000

$5,060. A fine may be levied pursuant to this section in lieu

of and notwi t hstandi ng the provisions of s. 400.23. Fines paid
by any nursing hone facility |icensee under this subsection
shal | be deposited in the Resident Protection Trust Fund and
expended as provided in s. 400.063.

(3) The agency shall wmay issue an order inmmediately
suspendi ng or revoking a license when it determines that any
condition in the facility presents a danger to the health,
safety, or welfare of the residents in the facility.

(4)(a) The agency shall may i npose an inmediate
norat ori umon adm ssions to any facility when the agency
determ nes that any condition in the facility presents a
threat to the health, safety, or welfare of the residents in
the facility.

(b) The facility shall notify the agency in witing,

by facsinile machine, within 24 hours, any tinme staffing

|l evels fall below the minimumrequirenents provided in s.

400. 1413(1)(a). The agency shall inpose an i medi ate

noratoriumon adm ssions to a facility when the agency
9
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determ nes that staffing |l evels have fallen bel ow such m ni mum

requi renents during 10 days, or for 3 consecutive days, within

a 30-day peri od.

(c) tb)y Where the agency has placed a noratoriumon
admi ssions on any facility two tines within a 5-year 7—yeafr
period, the agency may suspend the |icense of the nursing hone
and the facility's managenent conpany, if any. The |licensee
shall be afforded an administrative hearing within 60 96 days
after the suspension to deternine whether the license should
be revoked. During the suspension, the agency shall take the
facility into receivership and shall operate the facility.

(5) An action taken by the agency to deny, suspend, or
revoke a facility's license under this part, in which the
agency clainms that the facility owner or an enployee of the
facility has threatened the health, safety, or welfare of a
resident of the facility, shall be heard by the Division of
Adm ni strative Hearings of the Departnment of Managenent
Services within 90 126 days after receipt of the facility's
request for a hearing, unless the tine limtation is waived by
both parties. The administrative |aw judge nust render a
deci sion within 30 days after receipt of a proposed
reconmended order. This subsection does not nodify the
requi rement that an adm nistrative hearing be held within 60
90 days after a license is suspended under paragraph (4)(b).

I Lo cuthorized L
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Section 5. Section 400.125, Florida Statutes, is
reenacted to read:

400. 125 I njunction proceedi ngs aut hori zed. - -

(1) The agency may institute injunction proceedings in
a court of conpetent jurisdiction to:

(a) Enforce the provisions of this part or any mininmm
standard, rule, or order issued or entered into pursuant
t hereto; or

(b) Terninate the operation of a hone where any of the
foll owi ng exi st:

1. Failure to take preventive or corrective neasures
in accordance with any order of the agency.

2. Failure to abide by any final order of the agency
once it has becone effective and bindi ng.

3. Any violation as provided in s. 400.121
constituting an emergency requiring i medi ate action

(2) Such injunctive relief may include tenporary and
per manent i njuncti on.

Section 6. Paragraph (e) is added to subsection (1) of
section 400. 126, Florida Statutes, present subsection (2) is
redesi gnated as subsection (3) and present subsections (3)
through (11) are redesignated as subsections (5) through (13),
respectively, and new subsections (2) and (4) are added to
sai d section, to read:

400. 126 Recei vershi p proceedi ngs. --

(1) As an alternative to or in conjunction with an
i njunctive proceeding, the agency may petition a court of

11
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1| conpetent jurisdiction for the appointnent of a receiver, when
2| any of the follow ng conditions exist:

3 (e) The agency deternmines that the facility cannot

4| neet minimumstaffing levels as required pursuant to s.

51 400.23(3)(e).

6 (2) The agency shall petition a court of conpetent
7]jurisdiction for the appointnent of a receiver for a facility
8| in any case where:

9 (a) The agency has filed an adninistrative conpl ai nt
10| to revoke the facility's license; or

11 (b) The facility has received a "notice to term nate"
12 | from Medi care or Medicaid

13 (4) Upon appointnent by the court of a receiver, the
14 | receiver shall operate the facility in accordance with this
15 | section until:

16 (a) The facility has been sold to new ownership; or
17 (b) The facility has been brought into conpliance with
18 | all applicable care standards and the |icensee has satisfied
19| the agency that it has the neans and intent to operate the
20| facility in full conpliance with all state and federa

21 | standards.

22

23 | The agency may adopt rul es necessary to administer this

24 | subsecti on.

25 Section 7. Section 400.1411, Florida Statutes, is

26 | created to read:

27 400. 1411 Physical environnent.--Each facility shal
28 | provi de:

29 (1) A safe, clean, confortable, and honelike

30| environnment, which allows the resident to use his or her

31 | personal belongings to the extent possible.

12
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1 (2) Housekeepi ng and nmai nt enance services necessary to
2| mintain a sanitary, orderly, and confortable interior

3 (3) dean bed and bath linens that are in good

4| condition.

5 (4) Private closet space for each resident.

6 (5) Furniture, such as a bedsi de cabi net, and drawer

7 | space.

8 (6) Adequate and confortable lighting |levels in al

9| areas.

10 (7) Confortable and safe tenperature |evels.

11 (8) The mmintenance of confortabl e sound | evels.

12 | Individual radios, TVs, and other such transnitters bel ongi ng
13| to the resident shall be tuned to stations of the resident's
14 | choi ce

15 Section 8. Section 400.1412, Florida Statutes, is

16 | created to read:

17 400. 1412 Quality of care.--Each resident nust receive,
18 | and the facility nust provide, the necessary care and services
19 ) to attain or nmaintain the highest practicabl e physi cal
20 | nental, and psychosocial well-being, in accordance with the
21 | conpr ehensi ve assessnent and plan of care.
22 (1) ACTIVITIES OF DAILY LIVING --Based on the
23 | conpr ehensi ve assessnent of a resident, the facility nust
24 | ensure that:
25 (a) Aresident's abilities in activities of daily
26 | living do not dininish unless circunstances of the
27 | individual's clinical condition denonstrate that dimnution
28 | was unavoidable, including the resident's ability to:
29 1. Bathe, dress, and groom
30 2. Transfer and anbul ate.
31 3. Use the toilet.
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1 4. Eat.
2 5. Use speech, | anguage, or other functiona
3 | communi cati on systens.
4 (b) A resident is given the appropriate treatnent and
5] services to maintain or inprove his or her abilities specified
6| in paragraph (a).
7 (c) Aresident who is unable to carry out activities
8| of daily living receives the necessary services to naintain
9] good nutrition, groom ng, and personal and oral hygiene.
10 (2) VISION AND HEARI NG --To ensure that residents
11 | receive proper treatnment and assistive devices to naintain
12 | vision and hearing abilities, the facility nust, if necessary,
13 | assist the resident:
14 (a) I n naking appointnents.
15 (b) By arranging for transportation to and fromthe
16 | office of a practitioner specializing in the treatnent of
17 | vision or hearing inpairment or the office of a professiona
18 | specializing in the provision of vision or hearing assistive
19 | devi ces.
20 (3) PRESSURE SCRES. - -Based on t he conprehensive
21 | assessnent of a resident, the facility nust ensure that:
22 (a) A resident who enters the facility w thout
23 | pressure sores does not devel op pressure sores unl ess the
24 | individual's clinical condition denonstrates that they were
25 | unavoi dabl e.
26 (b) A resident having pressure sores receives
27 | necessary treatnment and services to pronote healing, prevent
28 | infection, and prevent new sores from devel opi ng.
29 (4) URI NARY | NCONTI NENCE. - - Based on the resident's
30 | conpr ehensi ve assessnent, the facility nust ensure that:
31
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1 (a) A resident who enters the facility w thout an
2]lindwelling catheter is not catheterized unless the resident's
3| clinical condition denonstrates that catheterization was

4 | necessary.

5 (b) A resident who is incontinent of bladder receives
6 | appropriate treatnent and services to prevent urinary tract

7| infections and to restore as much nornmal bl adder function as
8 | possi bl e.

9 (5) RANGE OF MOTI ON. --Based on the conprehensive

10 | assessnent of a resident, the facility nust ensure that:

11 (a) A resident who enters the facility without a

12 | linted range of notion does not experience reduction in range
13| of notion unless the resident's clinical condition

14 | denpbnstrates that a reduction in range of notion is

15 | unavoi dabl e.

16 (b) Aresident with alinted range of notion receives
17 | appropriate treatnent and services to increase range of notion
18 | or to prevent further decrease in range of notion

19 (6) MENTAL AND PSYCHOSOCI AL FUNCTI ONI NG. - - Based on the
20 | conpr ehensi ve assessnent of a resident, the facility nust
21 | ensure that:
22 (a) A resident who displays nental or psychosoci al
23| adjustnent difficulty receives appropriate treatnent and
24 | services to correct the assessed probl em
25 (b) A resident whose assessnment did not reveal a
26 | nental or psychosocial adjustnent difficulty does not display
27 | a pattern of decreased social interaction or increased
28 | withdrawn, angry, or depressive behaviors, unless the
29 | resident's clinical condition denpbnstrates that such a pattern
30 | was unavoi dabl e.
31
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1 (7) NASOCGASTRI C TUBES. - - Based on the conprehensive

2 | assessnent of a resident, the facility nmust ensure that:

3 (a) A resident who has been able to eat enough al one
4] or with assistance is not fed by nasogastric tube unless the
5| resident's clinical condition denonstrates that use of a

6 | nasogastric tube was unavoi dabl e.

7 (b) A resident who is fed by a nasogastric or

8 | gastrostony tube receives the appropriate treatnent and

9| services to prevent aspiration pneunonia, diarrhea, vomting,
10 | dehydrati on, netabolic abnormalities, and nasal - pharyngea
11| ulcers and to restore, if possible, normal eating skills.
12 (8) ACCIDENTS.--The facility nmust ensure that:

13 (a) The residents' environnent remains as free of

14 | accident hazards as is possible.

15 (b) Each resident receives adequate supervision and
16 | assi stance devices to prevent accidents.

17 (9) NUTRITION --Based on a resident's conprehensive
18 | assessnent, the facility nust ensure that a resident:

19 (a) Maintains acceptable paraneters of nutritiona

20 | status, such as body weight and protein levels, unless the
21 | resident's clinical condition denpnstrates that this is not
22 | possi bl e.

23 (b) Receives a therapeutic diet when there is a

24 | nutritional problem

25 (10) HYDRATION.--The facility nust provide each

26 | resident with sufficient fluid intake to maintain proper

27 | hydration and heal t h.

28 (11) SPECI AL NEEDS. --The facility nust ensure that
29 | residents receive proper treatnment and care for the foll ow ng
30 | speci al services:

31 (a) Injections.
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1 (b) Parenteral and enteral fl uids.

2 (c) Colostony, ureterostony, or ileostony care.

3 (d) Tracheostony care.

4 (e) Tracheal suctioning.

5 (f) Respiratory care

6 (g) Foot care.

7 (h) Prostheses.

8 (12) UNNECESSARY DRUGS. - -

9 (a) Ceneral.--Each resident's drug regi nen nust be

10| free fromunnecessary drugs. An unnecessary drug i s any drug
11 | used:

12 1. In excessive dose, including duplicate drug

13 | t her apy;

14 2. For excessive duration

15 3. Wthout adequate nonitoring;

16 4., Wthout adequate indications for its use;

17 5. In the presence of adverse consequences which

18 | i ndi cate the dose should be reduced or discontinued;

19
20| or any conbi nations of the uses in subparagraphs 1.-5.
21 (b) Antipsychotic drugs.--Based on a conprehensive
22 | assessnent of a resident, the facility nust ensure that:
23 1. Residents who have not used antipsychotic drugs are
24 | not given these drugs unless antipsychotic drug therapy is
25| necessary to treat a specific condition as di agnosed and
26 | docunented in the clinical record.
27 2. Residents who use antipsychotic drugs receive
28 | gradual dose reductions, and behavioral interventions, unless
29 | clinically contraindicated, in an effort to discontinue these
30 | drugs.
31
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1 (13) MEDI CATI ON ERRORS. --The facility nust ensure

2| that:

3 (a) It is free of nedication error rates of 5 percent
4 | or greater.

5 (b) Residents are free of any significant nedication
6| errors.

7 (14) DEMENTIA;, COGNITIVE | MPAI RVENT. - -The facility

8 | must ensure that each resident who exhibits any signs of

9| denentia or cognitive inpairnent is examned by a |licensed
10 | physician to rule out the presence of an underlying

11 | physiological condition that nay be contributing to such

12 | signs. The exam nation nust occur within 7 days after

13 | adnission of the resident to the facility or within 7 days
14 | after such signs have first been observed by any facility
15| staff. |If an underlying physical condition is deternmined to
16 | exist, it is the facility's responsibility to provide the
17 | necessary care and services to treat the condition

18

19| The facility shall maintain in the nedical record for each
20| resident a daily chart of certified nursing assistant services
21 | provided to the resident. This record nmust be conpl eted

22 | contenporaneously with the delivery of care, by the certified
23 | nursing assistant caring for the resident. This record nust
24 | indicate assistance with activities of daily living,

25 | assistance with eating, and assistance with drinking, and nust
26 | record each offering of nutrition and hydration for those
27 | residents whose plan of care or assessnent indicates a risk
28 | for malnutrition or dehydration

29 Section 9. Section 400.14125, Florida Statutes, is
30| created to read:

31 400. 14125 Resident assessnent and care plan.--

18
CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2001 HB 1581
115- 202A- 01

1 (1) Each resident adnmtted to the nursing hone

2| facility shall have a plan of care. The plan of care shal

3| consist of:

4 (a) Physician's orders, diagnosis, nedical history,

5| physical exami nation, and rehabilitative or restorative

6 | potential .

7 (b) A prelimnary nursing evaluation with physician's
8| orders for immediate care, conpl eted on adni ssion

9 (c) A conplete, conprehensive, accurate, and

10 | reproduci bl e assessnent of each resident's functional capacity
11 | which is standardized in the facility and is conpleted within
12| 14 days after the resident's adnm ssion to the facility and

13| every 12 nonths thereafter. The assessnent shall be:

14 1. Reviewed no | ess than once every 3 nonths.

15 2. Reviewed pronptly after a significant change in the
16 | resident's physical or nental condition

17 3. Revised as appropriate to assure the continued

18 | accuracy of the assessnent.

19 (2) The assessnent process nust include direct

20 | observati on and conmmuni cation with the resident, as well as
21 | communi cation with licensed and nonlicensed direct care staff
22 | nenbers on all shifts. A resident who has not been adjudged
23 | incapacitated shall be assisted to participate in the planning
24 | of all nmedical treatnent and in the devel opnent of the plan of
25| care. The assessnment nust include, at a m ni mum

26 (a) ldentification and denographic infornmation

27 (b) Custonary routine.

28 (c) Cognitive patterns.

29 (d) Communication

30 (e) Vision.

31 (f) Mbod and behavi or patterns.

19
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(g) Psychosocial well -being.

(h) Physical functioning and structural problens.

(i) Continence.

(j) Disease diagnoses and health conditions.

(k) Dental and nutritional status.

(1) Skin condition.

(m Activity pursuit.

(n) Medications.

(o) Special treatnents and procedures.

(p) Discharge potenti al

(q) Docunentation of summary i nfornation regarding the

addi ti onal assessnent perforned through the resident

assessnent prot ocol s.

(r) Docunentation of participation in assessnent.

(3) The facility is responsible for devel oping a

conpr ehensi ve care plan for each resident that includes

neasur abl e objectives and tinetables to neet a resident's

nedi cal, nursing, nental, and psychosoci al needs that are

identified in the conprehensi ve assessnent. The care plan nust

descri be the services that are to be furnished to attain or

mai ntain the resident's highest practicabl e physical, nental

and social well-being. The care plan nust be conpleted within

7 days after conpletion of the initial resident assessnent and

nmust be reviewed and signed by the director of nursing, who

shall attest to its adequacy and appropri at eness.

(4) At the resident's option, every effort shall be

made to include the resident and fanily or responsible party,

i ncluding private duty nurse or nursing assistant, in the

devel opnent, inplenentation, nmintenance, and eval uati on of

the resident plan of care.

20
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(5) Al staff personnel who provide care and, at the

resident's option, private duty nurses or nonenpl oyees of the

facility shall be know edgeabl e of, and have access to, the

resident's plan of care.

(6) A summary of the resident's plan of care and a

copy of any advanced directives shall acconpany each resident

di scharged or transferred to another health care facility

|icensed under this part, or shall be forwarded to the

receiving facility as soon as possible consistent with good

nedi cal practi ce.
Section 10. Section 400.1413, Florida Statutes, is
created to read

400. 1413 Mninmum staffing requirenents. --

(1) The nursing hone facility shall have sufficient

nursing staff, on a 24-hour basis, to provide nursing and

related services to residents in order to nmamintain the highest

practicabl e physical, nental, and psychosocial well -being of

each resident, as deternined by resident assessnents and

i ndi vidual plans of care.
(a) Effective July 1, 2001, each facility shall staff,
at a mninum an average of 2.1 hours of certified nursing

assistant and 1.0 hours of licensed nursing staff tine for

each resident during a 24-hour period. These nini numstaffing

| evel s shall be increased by 10 percent annually until July 1,
2005.

(b) The agency shall be notified in witing, by

facsinile machine, within 24 hours, any tine staffing |levels

fall below the minimumrequirenents provided in this

par agraph. The agency shall inpose an i nmedi ate noratori um on

admi ssions to a facility when the agency deternmn nes that

staffing |l evels have fall en bel ow such nmi ni numrequirenents
21
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1| during 10 days, or for 3 consecutive days, within a 30-day

2 | peri od.

3 (2) The administrator of each nursing hone shal

4 | designate one full-tine registered nurse as a director of

5| nursing who shall be responsi ble and accountable for the

6 | supervision and administration of the total nursing services
7| program Wen a director of nursing is delegated institutiona
8| responsibilities, a full-tine qualified registered nurse shal
9 | be designated to serve as assistant director of nursing. In a
10| facility with a census of 121 or nore residents, a registered
11 | nurse nust be designated as an assistant director of nursing.
12 (3) Persons designated as director of nursing or

13 | assistant director of nursing shall serve only one nursing

14 | hone facility in this capacity and shall not serve as the

15| adninistrator of the nursing hone facility.

16 (4) The director of nursing shall designate one

17 | licensed nurse on each shift to be responsible for the

18 | delivery of nursing services during that shift.

19 (5 Innultistory, multiwing, or nultistation nursing
20| hone facilities, there shall be a mnimum of one nursing

21| services staff person who is capable of providing direct care
22 | on duty at all tinmes on each floor, wing, or station

23 (6) No nursing services staff person shall be

24 | schedul ed for nore than 12 hours within a 24-hour period, for
25| 3 consecutive days, except in an energency. Energenci es shal
26 | be docunented and shall be for a linmted, specified period of
27 | time.

28 Section 11. Section 400.1414, Florida Statutes, is

29 | created to read:

30 400. 1414 Staff education. --

31
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(1) Each nursing hone shall devel op, inplenent, and

maintain a witten staff education plan that ensures a

coordi nated program for staff education for all facility

enpl oyees. The staff education plan shall be reviewed at | east

annually by the quality assessnent and assurance conmmittee and

revi sed as needed.

(2) The staff education plan shall include both

preservice and inservice prograns.

(3) The staff education plan shall ensure that

education is conducted annually for all facility enpl oyees, at

a mninmum in the follow ng areas:

(a) Prevention and control of infection

(b) Fire prevention, life safety, and disaster

pr epar edness.

(c) Accident prevention and safety awareness.

(d) Residents' rights.

(e) Federal requirenents for long-termcare facilities
set forth in 42 C.F.R 483, 1991, and state |laws set forth in
this part and the rul es adopted pursuant to this part.

(f) Requirenents of ss. 442.101-442. 127 or successor
legislation, relating to toxic substances in the workpl ace.

(4) The staff education plan shall ensure that al

nonl i censed enpl oyees of the nursing hone conplete an initial

educational course on HV/AIDS. An enpl oyee who does not have

a certificate of course conpletion at the tine of hiring nust

conplete 2 hours of training within 6 nonths after initial

enpl oynent and may not provide care for a resident diaghosed

with HVAIDS until conpleting such training. Al enployees

shall conplete a minimumof 1 hour of continuing education on
H V/ Al DS bi enni al ly.
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1 Section 12. Subsection (1) of section 400. 1415,

2| Florida Statutes, is anended to read:

3 400. 1415 Patient records; penalties for alteration.--
4 (1) Any person who fraudulently alters, defaces, or

5| falsifies any nedical or other nursing hone record, or causes
6 | or procures any of these offenses to be conmmitted, commits a
7 | m sdeneanor of the first seeend degree, punishable as provided
8|lins. 775.082 or s. 775.083.

9 Section 13. Section 400.1416, Florida Statutes, is

10 | created to read:

11 400. 1416 Facility nedical records.--

12 (1) The facility shall designate a full-tinme enpl oyee
13| to be responsi ble and accountable for the facility's nedica
14 | records. If this enployee is not a qualified nedical record
15| practitioner, the facility shall enploy the services of a

16 | qualified nedical record practitioner on a consultant basis. A
17 | qualified nedical record practitioner is a person who is

18 | eligible for a certification as a registered record

19 | adninistrator or an accredited record technician by the
20 | Anerican Health Infornmati on Management Association or is a
21 | graduate of a School of Medical Record Science that is
22 | accredited jointly by the Council on Medical Education of the
23 | Anerican Medical Association and the Anerican Health
24 | I nformati on Managenent Associ ation
25 (2) Each nedical record shall contain sufficient
26 | information to clearly identify to the resident his or her
27 | diagnosis and treatnent, and the results of treatnent. Medica
28 | records shall be conplete, accurate, accessible, and
29 | systematically organi zed.
30 (3) Medical records shall be retained for a period of
31| 5 years fromthe date of discharge. In the case of a mnor

24
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1| the record shall be retained for 3 years after such person

2 | reaches | egal age under state | aw.

3 Section 14. Section 400.1417, Florida Statutes, is

4| created to read

5 400. 1417 Fiscal records.--

6 (1) The licensee, for each nursing hone it operates,
7| shall maintain fiscal records in accordance with the

8| requirenents of this part and the rul es adopted pursuant to
9] this part.

10 (2) An accrual or cash system of accounting shall be
11 | used to reflect transactions of the business. Records and

12 | accounts of transactions, such as general |edgers and

13 | di shursenent journals, shall be brought current no |l ess than
14 | quarterly and shall be available for review by the agency and
15| aut hori zed representatives of appropriate federal agencies.
16 Section 15. Subsection (1) of section 400.19, Florida
17 | Statutes, is anended to read:

18 400.19 Right of entry and inspection.--

19 (1) The agency and any duly designated officer or
20 | enpl oyee thereof or a nenber of the State Long-Term Care
21 | Onbudsman Council or the local |ong-term care onbudsnan
22 | council shall have the right to enter upon and into the
23| premises of any facility licensed pursuant to this part, or
24 | any distinct nursing hone unit of a hospital |icensed under
25 | chapter 395 or any freestanding facility |icensed under
26 | chapter 395 that provides extended care or other long-term
27 | care services, at any reasonable tine in order to determne
28 | the state of conpliance with the provisions of this part and
29 | rules in force pursuant thereto. The right of entry and
30 | inspection shall also extend to any prenises which the agency
31| has reason to believe is being operated or naintained as a

25
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facility without a |icense;—but—ne—such—entry—or—inspeection——of

v a v R-C Y\ Ou v O O OW

application for a facility license or renewal thereof, made
pursuant to this part, shall constitute pernission for and
conpl ete acqui escence in any entry or inspection of the
prem ses for which the license is sought, in order to
facilitate verification of the information subnmitted on or in
connection with the application; to discover, investigate, and
determ ne the existence of abuse or neglect; or to elicit,
receive, respond to, and resolve conplaints. The agency shall,
within 60 days after receipt of a conplaint nade by a resident
or resident's representative, conplete its investigation and
provide to the conplainant its findings and resol ution

Section 16. Section 400.201, Florida Statutes, is
created to read

400. 201 Physi ci an services. --

(1) Each nursing hone facility shall retain, pursuant

to a witten agreenent, a physician |icensed under chapter 458

or chapter 459, to serve as nedical director. In facilities

with a licensed capacity of 60 beds or |ess, pursuant to

written agreenent, a physician |licensed under chapter 458 or

chapter 459 nmay serve as nedical consultant in lieu of a

nmedi cal director

(2) Each resident or |legal representative shall be

allowed to select his or her own private physician.

(3) Verbal orders, including tel ephone orders, shal

be i nmedi ately recorded, dated, and signed by the person

receiving the order. Al verbal treatnent orders shall be

26
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countersi gned by the physician or other health care

professional on the next visit to the facility.

(4) Physician orders may be transnitted by facsimle

machine. It is not necessary for a physician to re-sign a

facsinile order when he or she visits a facility.

(5) Al physician orders shall be foll owed as

prescribed, and if not followed, the reason shall be recorded

on the resident's nedical record during that shift.

(6) Each resident shall be seen by a physician, or

anot her licensed health professional acting within his or her

scope of practice, at |east once every 30 days for the first

90 days after adnission, and at | east once every 60 days

thereafter. A physician visit is considered tinely if it

occurs not later than 10 days after the date the visit was

required. If a physician docunents that a resident does not

need to be seen on this schedule and there is no other

requi renment for physician's services that nust be net due to
Title XVII1 (Medicare) or Title XI X (Medicaid) of the Social
Security Act, the resident's physician nay docunent an

alternate visitation schedul e.

(7) |If the physician chooses to designate another

health care professional to fulfill the physician's conponent

of resident care, the physician may do so after the required

visit. Al responsibilities of a physician, except for the

position of nedical director, may be carried out by other

health care professionals acting within their scope of

practice.
(8) Each facility shall have a list of physicians

desi gnhated to provide energency services to residents when the

resident's attendi ng physician, or designated alternate, is

not avail abl e.
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Section 17. Section 400.203, Florida Statutes, is
created to read
400.203 Dietary services. --

(1) The administrator shall designate one full-tine

enpl oyee as a dietary services supervisor. In a facility with

a census of 61 or nore residents, the duties of the dietary

servi ces supervisor shall not include food preparation or

service on a regul ar basis.

(2) Either the dietary services supervisor shall be a

qualified dietitian or the facility shall obtain consultation

froma qualified dietitian. A qualified dietitian is a person
who:

(a) |Is aregistered dietitian as defined by the

Conmi ssion on Dietetic Registration of the Anerican Dietetic

Association, and is currently registered with the Anerican

Di etetic Association; or

(b) Has a baccal aureate degree with major studies in

food and nutrition, dietetics, or food service nmanagenent, as

defined by the Comi ssion on Dietetic Registration of the

Anerican Dietetic Association, has 1 year of supervisory

experience in the dietetic service of a health care facility,

and participates annually in continuing dietetic education

(3) A dietary services supervisor is a person who

(a) Is aqualified dietitian as defined in paragraph
(2) (a) or paragraph (2)(b);

(b) Has successfully conpleted an associ ate degree

program whi ch neets the education standard established by the

Anerican Dietetic Associ ation

(c) Has successfully conpleted a dietetic assistant

correspondence or classroomtraining program approved by the

Anerican Dietetic Associ ation
28
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(d) Has successfully conpleted a course offered by an

accredited college or university that provided 90 or nore

hours of correspondence or classroominstruction in food

servi ce supervision and has prior work experience as a dietary

supervisor in a health care institution with consultation from

a qualified dietitian;

(e) Has training and experience in food service

supervi si on and nanagenent in the mlitary service equival ent

in content to the programin paragraph (b), paragraph (c), or

par agraph (d); or

(f) Is acertified dietary manager who has

successfully conpleted the dietary manager's course and is

certified through the certifying board for dietary nmanagers

and is maintaining certification with continuing clock hours

at 45 continuing education credit per 3-year period.

(4) The facility shall provide a whol esone and

nourishing diet sufficient to neet generally accepted

standards of proper nutrition for its residents and provide

such therapeutic diets as nmay be prescribed by attendi ng

physicians. In nmaking rules to inplenent this subsection, the

agency shall be guided by standards recomended by nationally

recogni zed professional groups and associ ations with know edge

of dietetics.

(5) A 1-week supply of a variety of nonperishable food

and supplies that represent a good diet shall be nmaintained by

the facility at all tines.

Section 18. Paragraph (f) of subsection (2) and
subsection (8) of section 400.23, Florida Statutes, are
amended to read:

400. 23 Rules; evaluation and deficiencies; |icensure
status; penalties.--

29
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(2) Pursuant to the intention of the Legislature, the
agency, in consultation with the Departnent of Health and the
Departnent of Elderly Affairs, shall adopt and enforce rules
to inplenent this part, which shall include reasonabl e and
fair criteria in relation to:

(f) The care, treatnent, and mai ntenance of residents
and neasurenent of the quality and adequacy thereof, including
i npl erentation of s. 400.14125 relating to resident assessnent

and pl an of care based—oen—+utes—developetd—under—this—chapter

(8) The agency shall adopt rules to provide that, when
the criteria established under subsection (2) are not net,
such deficiencies shall be classified according to the nature
of the deficiency. The agency shall indicate the
classification on the face of the notice of deficiencies as
foll ows:

(a) Cdass | deficiencies are those which the agency
determ nes present an i mm nent danger to the residents or
guests of the nursing hone facility or a substanti al
probability that death or serious physical harmwould result
therefrom The condition or practice constituting a class
violation shall be abated or elinmnated i mediately, unless a
fixed period of tinme, as deternined by the agency, is required
for correction. Notwi thstanding s. 400.121(2), a class
deficiency is subject to a civil penalty in an anount not | ess
t han$10, 000$5;066 and not exceedi ng$30, 000$25,660 for each
and every deficiency. Afine may be | evied notw thstanding the
correction of the deficiency.

30
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(b) dass Il deficiencies are those which the agency
determ nes have a direct or imediate relationship to the
health, safety, or security of the nursing hone facility
residents, other than class | deficiencies. A class |
deficiency is subject to a civil penalty in an anount not | ess
t han$5, 000$4,-666 and not exceedi ng$15, 000$16,6066 for each
and every deficiency. Acitation for a class |l deficiency
shal | specify the tine within which the deficiency is required
to be corrected. |If a class |l deficiency is corrected within
the tinme specified, no civil penalty shall be inposed, unless
it is a repeated of fense.

(c) dass IIl deficiencies are those which the agency
determines to have an indirect or potential relationship to
the health, safety, or security of the nursing hone facility
residents, other than class | or class Il deficiencies. A
class Il deficiency shall be subject to a civil penalty of
not | ess than$l, 500$500 and not exceedi ng$5, 000$2,-560 for
each and every deficiency. A citation for a class I
deficiency shall specify the tinme within which the deficiency
is required to be corrected. |If aclass Il deficiency is
corrected within the tine specified, no civil penalty shall be
i mposed, unless it is a repeated offense.

Section 19. Subsection (4) of section 400.241, Florida
Statutes, is anended, and subsection (5) is added to said
section, to read

400. 241 Prohibited acts; penalties for violations.--

(4) Except as otherwi se provided in this part, a

violation of any provision of this part or of any m ni mum

standard or;rul e, er—+egutatien adopted pursuant thereto

constitutes a felony of the third msdenreanor—ef—the——second

degree, punishable as provided in s. 775.082 or s. 775.083.
31
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Each day of a continuing violation shall be considered a
separ ate of fense
(5) The failure of a nursing hone to nmaintain required

mninumstaffing |levels, as provided in s. 400.1413(1)(a) for:

(a) Three shifts during a 90-day period constitutes a

m sdeneanor of the second degree;
(b) More than 3 but less than 10 shifts during a
90-day period constitutes a m sdeneanor of the first degree;

or
(c) Ten or nore shifts during a 90-day period

constitutes a felony of the third degree,

puni shable as provided in s. 775.082 or s. 775.083.
Section 20. Section 400.351, Florida Statutes, is
created to read

400. 351 Nursing hone internal risk managenent

program - -
(1) Every nursing hone facility shall, as a part of

its administrative functions, establish an internal risk

nmanagenent programthat includes all of the foll ow ng

conponent s:
(a) The investigation and anal ysis of the frequency

and causes of general categories and specific types of adverse

i ncidents to residents.

(b) The devel opnent of appropriate neasures to

mninmze the risk of adverse incidents to residents,

including, but not limted to: risk managenent and risk

prevention education and training of all personnel as follows:

1. Such education and training of all personnel as

part of their initial orientation; and

32
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2. At least 1 hour of such education and training

annually for all personnel of the facility working in clinica

areas or providing resident care.

(c) The analysis of resident grievances that relate to

resident care or the quality of nedical services.

(d) The devel opnent and inpl enentation of an incident

reporting systembased upon the affirmative duty of al

nursi ng hone providers and all agents and enpl oyees of the

nursing hone facility to report adverse incidents to the risk

manager, or to his or her designee, within 3 business days

after their occurrence.

(2) The internal risk managenent programis the

responsibility of the governing board, if there is a governing

board, or, if not, the adninistrator of the nursing hone

facility. Each facility shall hire a risk manager, |icensed

under part | X of chapter 626, who is responsible for

i npl erentation and oversight of such facility's internal risk

nmanagenent programas required by this section. A risk

nmanager nust not be made responsible for nore than four

internal risk nmanagenent prograns in separate |licensed

facilities, unless the facilities are under one corporate

ownership or the risk nanagenent prograns are in rural nursing

hones.
(3) In addition to the programs nandated by this

section, other innovative approaches intended to reduce the

frequency and severity of nedical nal practice and resi dent

injury clains shall be encouraged and their inplenmentation and

operation facilitated. Such additional approaches nmay i ncl ude

extendi ng internal risk managenent prograns to nursing hone

providers' offices and the assuning of provider liability by a

facility for acts or omissions occurring within the facility.
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(4) The agency shall, after consulting with the

Departnent of |nsurance, adopt rul es governing the

establi shnent of internal risk managenent prograns to neet the

needs of individual nursing honme facilities. Each interna

ri sk managenent program shall include the use of incident

reports to be filed with an individual of responsibility who

is conpetent in risk managenent techniques in the enploy of

each facility, such as an insurance coordinator. The

i ndi vidual responsible for the risk managenent program shal

have free access to all nedical records of the facility. The

incident reports are part of the workpapers of the attorney

defending the facility inlitigation relating to the facility

and are subject to discovery, but are not admissible as

evidence in court. A person filing an incident report is not

subject to civil suit by virtue of such incident report. As a

part of each internal risk nmanagenent program the incident

reports shall be used to devel op categories of incidents which

identify problemareas. Once identified, procedures shall be

adj usted to correct the problem areas.

(5) For purposes of reporting to the agency pursuant

to this section, the term"adverse incident" neans an event

over which nursing hone personnel could exercise control and

which is associated in whole or in part with nedica

intervention, rather than the condition for which such

i ntervention occurred, and which results in one of the

following injuries:
(a) Death.
(b) Brain or spinal damage

(c) Pernmanent disfigurenent.

(d) Fracture or dislocation of bones or joints.
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(e) Aresulting linmtation of neurol ogical, physical

or sensory function which continues after discharge fromthe

facility.
(f) Any condition that required specialized nedica

attention or surgical intervention resulting from nonenergency

nedi cal intervention, other than an energency nedi ca

condition, to which the resident has not given his or her

i nf orned consent.

(g) Any condition that required the transfer of the

resident, within or outside the facility, to a facility

providing a nore acute |l evel of care due to the adverse

incident, rather than the resident's condition prior to the

adver se i ncident.

(6)(a) Each facility subject to this section shal

submt an annual report to the agency summari zing the incident

reports that have been filed in the facility for that year

The report shall include:

1. The total nunber of adverse incidents.

2. Alisting, by category, of the types of operations,

di agnostic treatnent procedures, or other actions causing the

injuries, and the nunber of incidents occurring within each

cat egory.
3. Alisting, by category, of the types of injuries

caused and the nunber of incidents occurring within each

cat egory.
4. A code nunber using the health care professional's

i censure nunber and a separate code nunber identifying al

other individuals directly involved in adverse incidents to

residents, the relationship of the individual to the facility,

and the nunber of incidents in which each individual has been

directly involved. Each facility shall maintain nanes of the
35
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health care professionals and individuals identified by code

nunbers for purposes of this section

5. A description of all nmalpractice clains filed

against the facility, including the total number of pending

and cl osed clains and the nature of the incident which |led to,

the persons involved in, and the status and di sposition of

each claim Each report shall update status and di sposition

for all prior reports.

(b) The information reported to the agency pursuant to

par agraph (a) which relates to persons |icensed under chapter
458, chapter 459, chapter 461, chapter 464, or chapter 466
shal |l be reviewed by the agency. The agency shall deternine

whet her any of the incidents potentially involved conduct by a

heal th care professional who is subject to disciplinary

action, in which case the provisions of s. 456.073 shal

apply.
(c) The report subnitted to the agency shall al so

contain the nane and license nunber of the risk manager of the

nursing hone facility, a copy of its policy and procedures

whi ch govern the neasures taken by the facility and its risk

manager to reduce the risk of injuries and adverse incidents,

and the results of such neasures.

(7) The facility shall notify the agency no later than

1 business day after the risk manager or his or her designee

has received a report pursuant to paragraph (1)(d) and can

determine within 1 business day that any of the foll ow ng

adverse incidents has occurred, whether occurring in the

facility or arising fromhealth care prior to admission in the

facility:
(a) The death of a resident.

(b) Brain or spinal danage to a resident.
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The notification nust be made in witing and be provided by

facsinile device or overnight nail delivery. The notification

nmust include information regarding the identity of the

affected resident, the type of adverse incident, the

initiation of an investigation by the facility, and whet her

the events causing or resulting in the adverse incident

represent a potential risk to other residents.

(8) Any of the foll owi ng adverse incidents, whether

occurring in the facility or arising fromhealth care prior to

adm ssion in the facility, shall be reported by the facility

to the agency within 15 cal endar days after its occurrence:

(a) The death of a resident.

(b) Brain or spinal danage to a resident.

The agency may grant extensions to this reporting requirenent

for nore than 15 days upon justification submitted in witing

by the facility adm nistrator to the agency. The agency nay

require an additional, final report.

(9) The internal risk nmanager of each nursing hone

facility shall:

(a) Investigate every allegation of sexual nisconduct

nmade agai nst a nenber of the facility's personnel who has

direct resident contact, when the allegation is that the

sexual m sconduct occurred at the facility or on the grounds

of the facility.

(b) Report every allegation of sexual nisconduct to

the facility adm ni strator

(c) Notify the famly or guardian of the victim if a

m nor, that an all egation of sexual nisconduct has been nade

and that an investigation is being conducted.
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(10) Any witness who witnessed or who possesses actua

know edge of the act that is the basis of an allegation of

sexual abuse shall:

(a) Notify the local police; and

(b) Notify the nursing home risk nmanager and the

facility adm ni strator.

For purposes of this subsection, "sexual abuse" neans acts of

a sexual nature conmitted for the sexual gratification of

anyone upon, or in the presence of, a vulnerable adult,

wi t hout the vulnerable adult's inforned consent, or a m nor.

Sexual abuse" includes, but is not limted to, the acts

defined in s. 794.011(1)(h), fondling, exposure of a
vul nerable adult's or minor's sexual organs, or the use of the

vul nerable adult or minor to solicit for or engage in

prostitution or sexual perfornmance. "Sexual abuse" does not

i nclude any act intended for a valid nedical purpose or any

act which may reasonably be construed to be a norma

caregi ving acti on.

(11) A person who, with nmalice or with intent to

discredit or harma nursing hone facility or any person, makes

a false allegation of sexual nisconduct against a nenber of a

facility's personnel comits of a m sdeneanor of the second

degree, punishable as provided in s. 775.082 or s. 775.083.

(12) In addition to any penalty inposed pursuant to

this section, the agency shall require a witten plan of

correction fromthe facility. For a single incident or series

of isolated incidents that are nonwillful violations of the

reporting requirenents of this section, the agency shall first

seek to obtain corrective action by the facility. |If the

correction is not denonstrated within the tinefrane
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1| established by the agency or if there is a pattern of

2|l nonwillful violations of this section, the agency nmay i npose

3] an adnmnistrative fine, not to exceed $5,000 for any violation
4] of the reporting requirenments of this section. The

5| adm nistrative fine for repeated nonwi |l ful violations shal

6 | not exceed $10,000 for any violation. The adnministrative fine
7| for each intentional and willful violation nmay not exceed

8 [$25, 000 per violation, per day. The fine for an intentiona

9| and willful violation of this section may not exceed $250, 000.
10 (13) The agency shall have access to all facility

11 | records necessary to carry out the provisions of this section
12 (14) The agency shall review, as part of its licensure
13 | inspection process, the internal risk nmanagenent program at

14 | each nursing hone facility regulated by this section to

15 | deternmi ne whether the program neets standards established in
16 | statutes and rul es, whether the programis being conducted in
17 | a manner designed to reduce adverse incidents, and whet her the
18 | programis appropriately reporting incidents under subsections
19 |[(5), (6), (7), and (8).

20 (15) There shall be no nonetary liability on the part
21| of, and no cause of action for danages shall arise against,

22 | any risk manager licensed under part | X of chapter 626 for the
23 | inplenentation and oversight of the internal risk nmanagenent
24 | programin a facility licensed under this part as required by
25| this section, for any act or proceedi ng undertaken or

26 | perfornmed within the scope of the functions of such interna

27 | ri sk managenment programif the risk manager acts without

28 | intentional fraud.

29 (16) |If the agency, through its receipt of the annua

30| reports prescribed in subsection (6) or through any

31| investigation, has a reasonable belief that conduct by a staff
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nenber or enployee of a nursing hone facility is grounds for

di sciplinary action by the appropriate regulatory board, the

agency shall report this fact to such regul atory board.

(17) The agency shall annually publish a report

summari zing the information contained in the annual incident

reports subnmitted by nursing hone facilities pursuant to

subsection (6) and disciplinary actions reported to the agency

pursuant to s. 395.0193. The report nust, at a m ni mum

sumari ze:

(a) Adverse incidents, by category of reported

i ncident, and by type of professional involved.

(b) Types of clains filed, by type of professiona

i nvol ved.

(c) Disciplinary actions taken agai nst professionals,

by type of professional involved.

Section 21. Section 400.353, Florida Statutes, is
created to read
400.353 Private utilization review. --

(1) The purpose of this section is to:

(a) Pronote the delivery of quality nursing home care

in a cost-effective manner

(b) Foster greater coordination between nursing hones

and liability insurers performing utilization review

(c) Protect residents and insurance providers by

ensuring that private review agents are qualified to perform

utilization review activities and to make i nforned deci si ons

on the appropriateness of nursing hone care.

(d) This section does not regulate the activities of

private review agents, liability insurers, or nursing hones,

except as expressly provided herein, or authorize regul ation

40
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or intervention as to the correctness of utilization revi ew

deci sions of insurers or private revi ew agents.

(2) A private review agent conducting utilization

review as to nursing hone services perforned or proposed to be

perforned in this state shall register with the agency in

accordance with this section.

(3) Registration shall be nade annually with the

agency on forms furnished by the agency and shall be

acconpani ed by the appropriate registration fee as set by the

agency. The fee shall be sufficient to pay for the

admi ni strative costs of registering the agent, but shall not

exceed $250. The agency may al so charge reasonabl e fees,

reflecting actual costs, to persons requesting copies of

regi stration.

(4) Each applicant for registration nmust conply with

the foll owi ng requirenents:

(a) Upon receipt of a conpleted, signed, and dated

application, the agency shall require background screening, in

accordance with the level 2 standards for screening set forth

in chapter 435, of the mmnagi ng enpl oyee or other sinmlarly

titled individual who is responsible for the operation of the

entity. The applicant nust conply with the procedures for

| evel 2 background screening as set forth in chapter 435, as

well as the requirenents of s. 435.03(3).

(b) The agency may require background screeni ng of any

other individual who is an applicant, if the agency has

probabl e cause to believe that he or she has been convicted of

a crine or has committed any other offense prohibited under

the level 2 standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |level 2 background

screeni ng requirenments of chapter 435 which has been subnitted
41
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within the previous 5 years in conpliance with any other

health care licensure requirenents of this state is acceptabl e

in fulfillnment of the requirenents of paragraph (a).

(d) A provisional registration may be granted to an

appl i cant when each individual required by this section to

undergo background screening has net the standards for the

Departnent of Law Enforcenent background check, but the agency

has not yet received background screening results fromthe

Federal Bureau of lInvestigation, or a request for a

di squalification exenption has been subnitted to the agency as

set forth in chapter 435 but a response has not yet been

i ssued. A standard registration may be granted to the

appl i cant upon the agency's receipt of a report of the results

of the Federal Bureau of |nvestigation background screening

for each individual required by this section to undergo

background screeni ng which confirns that all standards have

been nmet, or upon the granting of a disqualification exenption

by the agency as set forth in chapter 435. Any other person

who is required to undergo | evel 2 background screeni ng may

serve in his or her capacity pending the agency's receipt of

the report fromthe Federal Bureau of Investigation. However,

the person may not continue to serve if the report indicates

any violation of background screeni ng standards and a

di squalification exenption has not been requested of and

granted by the agency as set forth in chapter 435.

(e) Each applicant nust subnmit to the agency, with its

application, a description and expl anati on of any excl usi ons,

per manent suspensions, or termnations of the applicant from

the Medicare or Medicaid prograns. Proof of conpliance with

the requirenents for disclosure of ownership and contro
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i nterests under the Medicaid or Medicare prograns shall be

accepted in lieu of this subm ssion

(f) Each applicant nust submit to the agency a

description and expl anati on of any conviction of an of fense

prohi bited under the | evel 2 standards of chapter 435 by a

nenber of the board of directors of the applicant, its

officers, or any individual owning 5 percent or nore of the

applicant. This requirenent does not apply to a director of a

not-for-profit corporation or organization if the director

serves solely in a voluntary capacity for the corporation or

organi zation, does not regularly take part in the day-to-day

operati onal decisions of the corporation or organization,

recei ves no renmuneration for his or her services on the

corporation or organi zation's board of directors, and has no

financial interest and has no fanmily nenbers with a financi al

interest in the corporation or organization, provided that the

director and the not-for-profit corporation or organization

include in the application a statenent affirnming that the

director's relationship to the corporation satisfies the

requi renents of this paragraph

(g) Aregistration may not be granted to an applicant

if the applicant or managi ng enpl oyee has been found guilty

of, regardl ess of adjudication, or has entered a plea of nolo

contendere or guilty to, any offense prohibited under the

| evel 2 standards for screening set forth in chapter 435,

unl ess an exenption fromdisqualification has been granted by

the agency as set forth in chapter 435.

(h) The agency may deny or revoke the registration if

any applicant:

1. Has falsely represented a material fact in the

application required by paragraph (e) or paragraph (f), or has
43

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 2001 HB 1581
115- 202A- 01

omtted any material fact fromthe application required by

par agraph (e) or paragraph (f); or

2. Has had prior action taken against the applicant

under the Medicaid or Medicare programas set forth in

par agraph (e).

(i) An application for registration renewal mnust

contain the information required under paragraphs (e) and (f).

(5) Registration shall include the foll ow ng:

(a) A description of the review policies and

procedures to be used in eval uating proposed or delivered

nur si ng hone care.

(b) The nane, address, and tel ephone nunber of the

utilization review agent perforning utilization review, who

shal|l be at |east:

1. Alicensed practical nurse or licensed registered

nurse, or other simlarly qualified nedical records or health

care professionals, for performng initial review when

information is necessary fromthe physician or nursing hone to

determ ne the nedi cal necessity or appropriateness of nursing

hone services; or

2. Alicensed physician, or a licensed physician

practicing in the field of psychiatry for review of nental

health services, for an initial denial deternmination prior to

a final denial deternmination by the health insurer and which

shall include the witten evaluation and findings of the

revi ewi ng physi ci an.

(c) A description of an appeal procedure for residents

or nursing home care providers whose services are under

review, who nay appeal an initial denial determination prior

to a final deternmination by the liability insurer with whom

the private review agent has contracted. The appeal procedure
44
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1| shall provide for review by a |licensed physician, or by a

2| licensed physician practicing in the field of psychiatry for

3| review of nental health services, and shall include the

4 | witten evaluation and findings of the review ng physician

5 (d) A designation of the tinmes when the staff of the

6| utilization review agent will be available by toll-free

7 | tel ephone, which shall include at | east 40 hours per week

8 | during the normal busi ness hours of the agent.

9 (e) An acknow edgnent and agreenent that any private
10 | revi ew agent which, as a general business practice, fails to
11 | adhere to the policies, procedures, and representati ons nade
12 ) in its application for registration shall have its
13 | regi stration revoked.

14 (f) Disclosure of any incentive paynent provision or

15| quota provision which is contained in the agent's contract

16 | with a liability insurer and is based on reduction or denial
17 | of services, reduction of length of stay, or selection of

18 | treatment setting.

19 (g) Updates of any material changes to review policies
20 | or procedures.

21 (6) The agency may inpose fines or suspend or revoke

22 | the registration of any private review agent in violation of
23| this section. Any private review agent failing to register or
24 | update registration as required by this section shall be

25| deened to be within the jurisdiction of the agency and subj ect
26 | to an adnm nistrative penalty not to exceed $1,000. The agency
27 | may bring actions to enjoin activities of private review

28 | agents in violation of this section

29 (7) No insurer shall knowingly contract with or

30| utilize a private review agent which has failed to register as
31
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1| required by this section or which has had a registration

2 | revoked by the agency.

3 (8) A private review agent whi ch operates under

4] contract with the federal or state governnment for utilization
5| review of residents eligible for nursing hone services under
6| Title XVI1l1 or Title XIX of the Social Security Act is exenpt
7| fromthe provisions of this section for services provided

8 | under such contract. A private review agent whi ch provides

9] utilization review services to the federal or state governnent
10| and a private insurer shall not be exenpt for services

11 | provided to nonfederally funded pati ents.

12 (9) Facilities licensed under this part shall pronptly
13| conply with the requests of utilization review agents or

14 | insurers which are reasonably necessary to facilitate pronpt
15| acconplishnent of utilization review activities.

16 (10) The agency shall adopt rules to inplenent the

17 | provisions of this section.

18 Section 22. Section 400.354, Florida Statutes, is

19 | created to read:

20 400. 354 Conpl aint investigation procedures. --

21 (1) The agency shall investigate any conpl ai nt agai nst
22 | a nursing hone for any violation of this part that the agency
23 | reasonably believes to be legally sufficient. A conplaint is
24 | legally sufficient if it contains ultimate facts which show
25| that a violation of this part, or any rule adopted under this
26 | part by the agency, has occurred. The agency may investi gate,
27 | or continue to investigate, and may take appropriate fina

28 | action on a conplaint, even though the original conpl ai nant
29 | withdraws his or her conplaint or otherwise indicates his or
30| her desire not to cause it to be investigated to conpletion
31| When an investigation of any person or facility is undertaken,
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t he agency shall notify such person in witing of the

i nvestigation and informthe person or facility in witing of

t he substance, the facts which show that a viol ati on has

occurred, and the source of any conplaint filed against himor

her. The agency nmay conduct an investigation w thout

notification to any person if the act under investigation is a

crimnal offense. The agency shall have access to all records

necessary for the investigation of the conplaint.

(2) The agency or its agent shall expeditiously

i nvestigate each conpl aint against a nursing honme for a

violation of this part. Wien its investigation is conpl ete,

t he agency shall prepare an investigative report. The report

shall contain the investigative findings and the

reconmendat i ons of the agency concerning the exi stence of

pr obabl e cause.
Section 23. Section 400.355, Florida Statutes, is
created to read

400. 355 Purpose.--The Legislature finds that contro

and prevention of nedical accidents and resident injuries in

nursing hones is a significant public health and safety

concern. An essential nethod of controlling such accidents

and injuries is a conprehensive programof risk nmanagenent, as

required by s. 400.351. The key to such a programis a

conpetent and qualified nursing hone risk manager. It is the

intent of the Legislature to establish certain m ni mum

standards for nursing hone risk nmanagers to ensure the public

wel fare.
Section 24. Section 400.356, Florida Statutes, is
created to read
400. 356 Nursing Hone Ri sk Manager Advi sory
Council.--The Secretary of Health Care Adni nistration nmay
47
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appoint a five-nmenber advisory council to advise the agency on

matters pertaining to nursing hone risk managers. The nenbers

of the council shall serve at the pleasure of the secretary.

The council shall designate a chair. The council shall neet at

the call of the secretary or at those tines as may be required

by rule of the agency. The nenbers of the advisory counci

shal | receive no conpensation for their services, but shall be

rei mbursed for travel expenses as provided in s. 112.061. The

council shall consist of individuals representing the

foll owi ng areas

(1) Two shall be active nursing hone risk managers.

(2) One shall be an active nursing hone adm ni strator

(3) One shall be an enpl oyee of an insurer or

self-insurer of nedical nal practice coverage

(4) One shall be a representative of consuners of

nur si ng hone care.
Section 25. Section 400.357, Florida Statutes, is
created to read

400. 357 Powers and duties of the agency.--1t is the

function of the agency to:
(1) Adopt rules pursuant to ss. 120.536(1) and 120.54
to inplenent the provisions of this part conferring duties

upon it.
(2) Devel op, inpose, and enforce specific standards

within the scope of the general qualifications established by

this part which nust be net by individuals in order to receive

|icenses as nursing hone ri sk managers. These standards shal

be designed to ensure that nursing hone ri sk nmanagers are

i ndi viduals of good character and ot herw se suitable and, by

training or experience in the field of nursing hone risk

managenent, qualified in accordance with the provisions of
48

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 2001 HB 1581
115- 202A- 01

this part to serve as nursing hone risk nmanagers, within

statutory requirenents

(3) Develop a nethod for deternining whether an

i ndi vi dual neets the standards set forth in s. 400. 358.

(4) Issue licenses to qualified individuals neeting
the standards set forth in s. 400. 358.
(5) Receive, investigate, and take appropriate action

with respect to any charge or conplaint filed with the agency

to the effect that a certified nursing hone ri sk nanager has

failed to conply with the requirenents or standards adopted by

rule by the agency or to conply with the provisions of this

part.
(6) Establish procedures for providing periodic

reports on persons certified or disciplined by the agency

under this part.

(7) Develop a nodel risk managenent program for

nursing hone facilities that will satisfy the requirenents of
s. 400. 351.
(8) Enforce the special -occupancy provisions of the

Fl orida Buil ding Code which apply to nursing hones, in

conducting any inspection authorized by this part.
Section 26. Section 400.358, Florida Statutes, is
created to read

400.358 Qualifications for nursing hone risk

managers. - -
(1) Any person desiring to be licensed as a nursing

hone risk nmanager shall subnit an application on a form

provided by the agency. 1In order to qualify, the applicant

shal |l submit evidence satisfactory to the agency which

denonstrates the applicant's conpetence, by education or

experience, in the foll owi ng areas:
49
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(a) Applicable standards of nursing hone risk

managenent .
(b) Applicable federal, state, and local health and

safety laws and rul es.

(c) GCeneral risk managenment adninistration.

(d) Resident care.

(e) Medical care

(f) Accident prevention

(g) Departnental organizati on and nanagenent.

(h) Community interrel ationshi ps.

(i) Medical term nol ogy.

The agency nmay require such additional information, fromthe

appli cant or any other person, as may be reasonably required

to verify the information contained in the application

(2) The agency shall not grant or issue a license as a

nursi ng hone ri sk manager to any individual unless fromthe

application it affirmatively appears that the applicant:

(a) |Is 18 years of age or over;

(b) Is a high school graduate or equival ent; and

(c)1. Has fulfilled the requirenents of a 1-year

programor its equivalent in nursing hone risk managenent

trai ni ng which may be devel oped or approved by the agency;

2. Has conpleted 2 years of college-level studies

whi ch woul d prepare the applicant for nursing hone risk

managenent, to be further defined by rule; or

3. Has obtained 1 year of practical experience in

nur si ng hone ri sk managenent.

(3) The agency shall issue a license to practice

nursi ng hone ri sk managenent to any applicant who qualifies

under this section and submits an application fee of not nore
50
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than $75, a fingerprinting fee of not nore than $75, and a

license fee of not nore than $100. The agency shall by rule

establish fees and procedures for the i ssuance and

cancel | ati on of |icenses.

(4) The agency shall renew a nursing hone ri sk nanager

| icense upon receipt of a biennial renewal application and

fees. The agency shall by rule establish a procedure for the

bi enni al renewal of |icenses.
Section 27. Section 400.359, Florida Statutes, is
created to read

400. 359 G ounds for denial, suspension, or revocation

of a nursing horme risk nmanager's |license; administrative

fine.--
(1) The agency may, in its discretion, deny, suspend,

revoke, or refuse to renew or continue the |license of any

nursi ng hone ri sk manager or applicant, if it finds that as to

such applicant or |licensee any one or nore of the foll ow ng

grounds exi st:

(a) Any cause for which issuance of the |icense could

have been refused had it then exi sted and been known to the

agency.
(b) Gving false or forged evidence to the agency for

t he purpose of obtaining a license.

(c) Having been found guilty of, or having pl eaded

guilty or nolo contendere to, a crine in this state or any

other state relating to the practice of risk nanagenent or the

ability to practice risk managenent, whether or not a judgnent

or convi ction has been entered.

(d) Having been found guilty of, or having pl eaded

guilty or nolo contendere to, a felony, or a crine involving

noral turpitude puni shable by inprisonnent of 1 year or nore
51
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under the law of the United States, under the | aw of any

state, or under the |aw of any other country, w thout regard

to whether a judgnent of conviction has been entered by the

court having jurisdiction of such cases.

(e) Making or filing a report or record which the

|icensee knows to be false; or intentionally failing to file a

report or record required by state or federal |law, or

willfully inpeding or obstructing, or inducing another person

to i npede or obstruct, the filing of a report or record

required by state or federal |aw. Such reports or records

shall include only those which are signed in the capacity of a

I icensed nursing hone risk nanager

(f) Fraud or deceit, negligence, inconpetence, or

m sconduct in the practice of nursing hone risk managenent.

(g) Violation of any provision of this part or any

other | aw applicable to the business of nursing hone risk

managenent .
(h) Violation of any lawful order or rule of the

agency or failure to conply with a | awful subpoena issued by

t he depart nent.

(i) Practicing with a revoked or suspended nursing

hone ri sk nmanager |icense.

(j) Repeatedly acting in a manner inconsistent with

the health and safety of the residents of the |licensed

facility in which the licensee is the nursing hone risk

manager .
(k) Being unable to practice nursing hone risk

managenent with reasonable skill and safety to residents hy

reason of illness; drunkenness; or use of drugs, narcotics,

chem cals, or any other nmaterial or substance or as a result

of any nental or physical condition. Any person affected
52
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1| under this paragraph shall have the opportunity, at reasonabl e
2| intervals, to denonstrate that he or she can resune the

3 | conpetent practices of nursing home risk manager with

4 | reasonabl e skill and safety to residents.

5 (1) WIIlfully permitting unauthorized discl osure of
6|information relating to a resident or a resident's records.

7 (m Discrimnating in respect to residents, enpl oyees,
8| or staff on account of race, religion, color, sex, or nationa
9] origin.

10 (2) |If the agency finds that one or nore of the

11 | grounds set forth in subsection (1) exist, it may, in lieu of
12 ) or in addition to suspension or revocation, enter an order

13 | i nposing one or nore of the foll owi ng penalties:

14 (a) Inposition of an administrative fine not to exceed
15 |$2, 500 for each count or separate offense.

16 (b) Issuance of a reprinmand.

17 (c) Placenent of the licensee on probation for a

18 | period of tinme and subject to such conditions as the agency
19 | may specify, including requiring the licensee to attend

20 | conti nui ng education courses or to work under the supervision
21| of another licensee.

22 (3) The agency nmay reissue the license of a

23 | disciplined Iicensee in accordance with the provisions of this
24 | part.

25 Section 28. Paragraphs (e) and (f) are added to

26 | subsection (1) of section 408.040, Florida Statutes, to read:
27 408.040 Conditions and nonitoring.--

28 (1)

29 (e) The agency shall deny a certificate of need for a
30| nursing hone or related facility to any person the agency

31| determ nes has provided materially fal se or incorrect
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1| information, or has included an unall owabl e cost after

2| previously being advised of the cost unallowability, or has
3| withheld information required to be provided, in annual cost
4 | reports subnitted to the agency.

5 (f) The agency shall deny an application for

6| nodification of certificate of need for any nursing hone or

7| related facility for any person who owns or operates two or

8 | nore nursing hones or related facilities appearing on the

9| agency's watchlist for facilities with docunented uncorrected
10 | defi ci enci es.

11 Section 29. Subsections (7) and (9) of section

12 | 458. 331, Florida Statutes, are anended to read:

13 458.331 G ounds for disciplinary action; action by the
14 | board and departnent. --

15 (7) Upon the departnent's receipt fromthe Agency for
16 | Health Care Administration pursuant to s. 395.0197 or s.

17 | 400. 351 of the nanme of a physician whose conduct may

18 | constitute grounds for disciplinary action by the departnent,
19 | the departnent shall investigate the occurrences upon which
20| the report was based and determine if action by the departnent
21 | against the physician is warranted.

22 (9) \When an investigation of a physician is

23 | undertaken, the departnent shall pronptly furnish to the

24 | physician or the physician's attorney a copy of the conpl aint
25| or document which resulted in the initiation of the

26 | investigation. For purposes of this subsection, such

27 | docunents include, but are not linmted to: the pertinent

28 | portions of an annual report submitted to the departnent

29 | pursuant to s. 395.0197(6) or s. 400.351(6); a report of an
30 | adverse incident which is provided to the departnent pursuant
31| to s. 395.0197(8) or s. 400.351(8); a report of peer review
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1| disciplinary action submitted to the departnent pursuant to s.
2] 395.0193(4) or s. 458.337, providing that the investigations,
3 | proceedings, and records relating to such peer review

4 | disciplinary action shall continue to retain their privileged
5| status even as to the licensee who is the subject of the

6 | investigation, as provided by ss. 395.0193(8) and 458. 337(3);
7] areport of a closed claimsubmtted pursuant to s. 627.912; a
8| presuit notice submitted pursuant to s. 766.106(2); and a

9| petition brought under the Florida Birth-Rel ated Neurol ogi ca
10| I njury Conpensation Plan, pursuant to s. 766.305(2). The

11 | physician may subnmit a witten response to the infornation

12 | contained in the conplaint or docunent which resulted in the
13| initiation of the investigation within 45 days after service
14 | to the physician of the conplaint or docunent. The physician's
15| witten response shall be considered by the probabl e cause

16 | panel

17 Section 30. Subsections (7) and (9) of section

18 | 459. 015, Florida Statutes, are anended to read:

19 459. 015 Gounds for disciplinary action; action by the
20 | board and departnent. --

21 (7) Upon the departnent's receipt fromthe Agency for
22 | Health Care Adninistration pursuant to s. 395.0197 or s.

23| 400. 351 of the nane of an osteopathic physician whose conduct
24 | may constitute grounds for disciplinary action by the

25 | departnent, the departnent shall investigate the occurrences
26 | upon which the report was based and deternmine if action by the
27 | departnment agai nst the osteopathic physician is warranted.

28 (9) When an investigation of an osteopathic physician
29 | i s undertaken, the departnent shall pronptly furnish to the

30 | osteopathic physician or his or her attorney a copy of the

31| conpl aint or docunent which resulted in the initiation of the
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1| investigation. For purposes of this subsection, such docunents
2| include, but are not limted to: the pertinent portions of an
3 | annual report subnitted to the departnent pursuant to s.

4] 395.0197(6) or s. 400.351(6); a report of an adverse incident
5| which is provided to the departnent pursuant to s. 395.0197(8)
6| or s. 400.351(8); a report of peer review disciplinary action
7| submitted to the departnent pursuant to s. 395.0193(4) or s.

8 | 459.016, provided that the investigations, proceedings, and

9| records relating to such peer review disciplinary action shal
10| continue to retain their privileged status even as to the

11| licensee who is the subject of the investigation, as provided
12 | by ss. 395.0193(8) and 459.016(3); a report of a closed claim
13 | submitted pursuant to s. 627.912; a presuit notice subnitted
14 | pursuant to s. 766.106(2); and a petition brought under the

15| Florida Birth-Rel ated Neurol ogical Injury Conpensation Plan

16 | pursuant to s. 766.305(2). The osteopathic physician nay

17 | subnmit a witten response to the information contained in the
18 | conpl ai nt or docunent which resulted in the initiation of the
19 | investigation within 45 days after service to the osteopathic
20 | physician of the conplaint or docunment. The osteopathic

21 | physician's witten response shall be considered by the

22 | probabl e cause panel

23 Section 31. Subsection (1) of section 400.063, Florida
24 | Statutes, is anended to read:

25 400. 063 Resident Protection Trust Fund.--

26 (1) A Resident Protection Trust Fund shall be

27 | established for the purpose of collecting and di sbursing funds
28 | generated fromthe license fees and adm nistrative fines as

29 | provided for in ss. 393.0673(2), 400.062(3)(b), 400.111(1),

30| 400.121(2), and 400.23(8). Such funds shall be for the sole
31 | purpose of paying for the appropriate alternate pl acenent,
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care, and treatnent of residents who are renoved from a
facility licensed under this part or a facility specified in
s. 393.0678(1) in which the agency determ nes that existing
conditions or practices constitute an i nmedi ate danger to the
health, safety, or security of the residents. |f the agency
determnes that it is in the best interest of the health,
safety, or security of the residents to provide for an orderly
renoval of the residents fromthe facility, the agency may
utilize such funds to maintain and care for the residents in
the facility pending renoval and alternative placenent. The
mai nt enance and care of the residents shall be under the
direction and control of a receiver appointed pursuant to s.
393.0678(1) or s. 400.126(1H-. However, funds may be expended
in an energency upon a filing of a petition for a receiver,
upon the declaration of a state of |ocal energency pursuant to
s. 252.38(3)(a)5., or upon a duly authorized | ocal order of
evacuation of a facility by energency personnel to protect the
health and safety of the residents.

Section 32. (1) A nursing hone or assisted living

facility nust not take any retaliatory action agai nst any

person because the person

(a) Discloses or threatens to disclose an activity,

policy, procedure, action, or failure to act on the part of

t he enpl oyer or another enployer with whomthere is a business

relati onshi p which the enpl oyee reasonably believes is in

violation of a federal, state, or local |law, rule, ordinance,

declaratory ruling, standard, professional or ethical code,

contract provision, or subscriber or nenbership agreenent, or

is inconpatible with a clear nandate of public policy.

(b) Provides information to or testifies before any

public body conducting an investigation, hearing, or inquiry
57
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into any alleged violation of a federal, state, or |ocal |aw,

rul e, regul ation, ordinance, declaratory ruling, standard,

prof essi onal or ethical code, contract provision, or

subscri ber or nenbershi p agreenent, or into any alleged

inconpatibility with a clear nandate of public policy.

(c) Objects to or refuses to participate in any

activity, policy, or practice that the enpl oyee reasonably

bel i eves:

1. Is in violation of a federal, state, or |ocal |aw,

rule, regul ation, ordinance, declaratory ruling, standard,

prof essi onal or ethical code, contract provision, or

subscri ber or nenbership agreenent, or is inconpatible with a

cl ear mandate of public policy; or

2. I's fraudul ent or crim nal

(2) Upon a violation of any of the provisions of this

section, an aggrieved person may, within 3 years, institute a

civil action in a court of conpetent jurisdiction. Upon the

application of any party, a jury trial shall be directed to

try the validity of any claimunder this section as specified

in the suit. Al renedies available in conmon | aw tort actions

are available to prevailing plaintiffs. These renedies are in

addition to any legal or equitable relief provided by |aw.

I nterest on any damages awar ded nust be awarded at the

prevailing rate. The court nay al so order

(a) A tenporary, prelimnary, or pernanent injunction

to restrain continued violation of this section

(b) The reinstatenent of the enployee to the sane

position held before the retaliatory action or to an

equi val ent position

(c) The reinstatenent of full fringe benefits and

seniority rights;
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1 (d) Conpensatory dammges, including conpensation for

2| lost wages, benefits, and other renuneration

3 (e) The paynent by the enpl oyer of reasonabl e costs,

4 ] including expert witness fees and attorney's fees;

5 (f) Punitive damages; or

6 (g) An assessnent of a civil fine of not nore than

7 |$1,000 for the first violation of this section and not nore

8 | than $5,000 for each subsequent violation, which nust be paid
9|to the State Treasurer for deposit into the General Revenue
10 | Fund.

11 (3) Nursing hones and assisted living facilities shal
12 | post and keep posted, in conspicuous places on their prenises
13 | where notices to enpl oyees and applicants for enploynent are
14 | custonmarily posted, a notice to be prepared or approved by the
15| Secretary of Labor and Enpl oynent Security setting forth

16 | excerpts fromor summaries of the pertinent provisions of this
17 | section and information pertaining to the filing of a charge
18 | under this section

19 (4) As used in this section, the term
20 (a) "Person" includes any enpl oyee, forner enpl oyee,
21 | consuner, provider, independent contractor, job applicant or
22 | bidder, individual, partnership, association, corporation
23 | public body, or group of persons.
24 (b) "Public body" neans:
25 1. The United States Congress, the State Legislature
26 | or any elected | ocal governnental body, or any nenber or
27 | enpl oyee thereof;
28 2. Any federal, state, or local judiciary, or any
29 | nenber or enpl oyee thereof, or any grand or petit jury;
30
31
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3. Any federal, state, or local regulatory,

adm ni strative, or public agency or authority, or

instrunentality thereof;

4., Any federal, state, or local |aw enforcenent

agency, prosecutorial office, or police or peace officer;

5. Any federal, state, or |local departnent of an

executive branch of governnent; or

6. Any division, board, bureau, office, conmttee, or

conm ssion of any of the public bodies described in this

par agr aph.
(c) "Retaliatory action" means the dischar ge,

suspensi on, or denotion or other adverse change in the

person's wages, benefits, or ternms or conditions of

enpl oynent. The termincludes actions, failures to act,

threats, intimdations, and the cancellation of or refusal to

renew a contract.
Section 33. The Agency for Health Care Adnministration
in cooperation with the nursing hone industry, shall report to

the Legislature, on a quarterly basis, information regarding

the inposition of violations and penalties, and the

assessnents and collection of fees, fines, cost reports, and

ot her docunents as required by the agency in its regul ation of

nursing hones and related facilities. The agency shall subnit

a prelimnary report, due by Decenber 1, 2001, and a fina

report, due by February 1, 2002, on the inplenentation of this

section. The reports shall include verification fromeach

nursi ng hone that the funds appropriated for the purpose of

neeting the increased mnimumstaffing requirenents specified
ins. 400.1413(1)(a), Florida Statutes, by recruiting and
retaining qualified certified nursing assistants and |icensed
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nurses have been appropriately allocated as required by the

Legi sl at ure.
Section 34. The Agency for Health Care Administration
shall earmark a portion of each nursing hone facility's

Medicaid rate to be used exclusively for wage and benefit

i ncreases for nursing honme staff. Such earnmarked funds shal

not be less than $1 per hour for each eligible staff nenber

and may be used only for actual wage increases or benefit

i nprovenents. Eligible staff nenbers shall include all direct

care workers, including registered nurses, |icensed practica

nurses, and certified nursing assistants, and all dietary,

housekeepi ng, | aundry, and nmi nt enance workers. Tenporary,

contract, agency, and pool enployees are excluded. The agency

shal | devel op cost reporting systens to ensure that the

earmarked funds are used exclusively for the designated

pur poses.
Section 35. The Auditor CGeneral shall develop a

standard chart of accounts to govern the content and nanner of

presentation of financial information to be submtted by

Medi caid |l ong-termcare providers in their cost reports. The

Audi tor CGeneral shall submt the standard chart of accounts to

the Agency for Health Care Administration not |later than
Decenber 31, 2001. The agency shall anend the Florida Title
Xl X Long- Term Care Rei nbursenent Plan to incorporate this

standard chart of accounts and shall inplenent use of this

standard chart of accounts effective January 1, 2002. The

standard chart of accounts shall include specific accounts for

each conponent of direct care staff by type of personnel and

may not be revised without the witten consent of the Auditor

Cener al
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Section 36. Section 400.118, Florida Statutes, is
r epeal ed

Section 37. There is hereby appropriated the sum of

$44 million fromthe General Revenue Fund and the sum of $56

mllion fromthe Medical Care Trust Fund, to the Agency for

Health Care Administration, to assist in the inplenentation of

the i ncreased nursing hone mninmumstaff requirenents
specified in s. 400.1413(1)(a), Florida Statutes, by funding
nursing hone recruitnent and retention of qualified certified
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nursi ng assistants and |icensed nurses.
Section 38. This act shall take effect July 1, 2001
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2 HOUSE SUMVARY

3 . . . .
Requires a plan for quality assurance and internal risk

4 nmanagenent as._a condition for nursing honme |icensure.
Requires nurS|n? hones to maintain quality assessnment and

5 assurance comm ftees and BFOVIdeS duties, "I ncreases
various penalties applicable to nursing hones, provides

6 addi tional grounds tfor a noratoriumor other actions by
the Agency for Health Care Adm nistration, and reduces

7 tinef rames for suspension and revocation hearings,
Provi des for PIaC|ng in recelvershlP a facility that

8 fails to maintain minimumstaffing levels. Specifies
requirenents for physical environnent, quality of care,

9 resi dent assessnents and plans of care, mninumstaffing
requi renments and staff supervision, staff education

10 mai nt enance of nedi cal and physical records, physician
services, and dietary services. Establishes_ a nursing

11 hone internal risk managenent program provides Pomers
and duties of the agency, and requires enpl oynent of

12 internal risk managérs.  Provides requirenents and
penalties. ProvideS for private utilization review of

13 nursi ng hones. Provides for a Nursing Hone Risk
Manageirent Council. Provi des additional  grounds for.

14 denial of a nursing hone or related facility certificate
of need. Prohibits™a nursing hone or_ assisted |iving

15 facility fromtakin retallatorY action agai nst a pérson
who di scl oses unl awful acts of the entity or its

16 enpl oyees. Requires reﬂorts to the Legislature on
regul ation of nursing honmes and relatéed facilities.

17 Provides for use of Certain funds for wage and benefit
i ncreases far nursing hone staff. Requirés the Auditor

18 Ceneral to develop, and the agency to inplenent, a chart
of accounts for dicaid long-term care provider cost

19 reports. Repeal s provisions relatln? to the nursing hone
qual ity assurance early warni ng systemand rapid résponse

20 teans. " Provides an appropriation.” See bill for details.

21

22

23

24

25

26

27

28

29

30

31
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