HB 1607, Second Engrossed

1 Abill to be entitled

2 An act relating to insurance; anending s.

3 626. 9541, F.S.; correcting a cross-reference;

4 anending s. 631.001, F.S.; providing

5 construction and purposes; providing a short

6 title; amending s. 631.011, F.S.; providing

7 additional definitions; creating s. 631.025,

8 F.S.; specifying application to certain persons
9 and entities; anmending s. 631.041, F.S.

10 limting application of certain tine

11 restrictions; correcting a cross-reference;

12 creating s. 631.113, F.S.; providing for

13 tolling certain tine limtations in certain

14 actions; anmending s. 631.141, F.S.; vesting the
15 Departnent of |nsurance with certain rights as
16 receiver; anmending s. 631.154, F.S.; including
17 certain costs and expenses of the departnent in
18 costs and expenses entitled to be recovered by
19 t he recei ver under certain circunstances;

20 creating s. 631.156, F.S.; providing for

21 i nvestigations by the departnment prelinmnary or
22 incidental to receivership proceedings;

23 provi di ng departnent powers; authorizing the
24 departnment to provide certain information in
25 such investigations; granting the departnment

26 certain discretionary powers; creating s.

27 631.157, F.S.; inposing liability on certain
28 persons or entities for certain actions;

29 speci fyi ng anobunts of damages; providing

30 construction; providing costs and expenses

31 entitled to be recovered by the receiver under

1
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1 certain circunmstances; providing a tine certain
2 for bringing certain actions; anending s.
3 631.57, F.S.; clarifying that the association
4 has the sane | egal defenses available to the
5 i nsolvent insurer; creating s. 631.3995, F.S.
6 provi di ng procedures and requirenents for
7 closing an estate; providing for deposit of
8 certain assets into the O osed Estate Fund
9 Trust Account; providing for uses of such
10 account; providing for reopening certain
11 proceedi ngs; anending s. 631.54, F.S.; revising
12 a definition; creating s. 817.2341, F.S.
13 providing crimnal penalties for certain
14 activities; amending s. 631.57, F.S.
15 speci fying assessnent liability; anending s.
16 324.031, F.S.; providing for establishing
17 financial responsibility with respect to
18 damages arising out of the operation of certain
19 vehi cl es; providing definitions; anending s.
20 627.351, F.S.; specifying nenbership of the
21 boards of the Florida Wndstorm Underwiting
22 Associ ation and the Residential Property and
23 Casualty Joint Underwriting Association
24 revising criteria for limted apportionnent;
25 providing rate standards; specifying duties
26 wWith respect to pursuit of federal tax
27 exenptions and tax-free bond status; providing
28 prem umtax exenption; providing for
29 appropriation of funds for hurricane | oss
30 mtigation purposes; providing standards for
31 certain paynents to a gents of record of
2
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1 Fl orida Wnstorm Underwiting Association and

2 Resi dential Property and Casualty Joint

3 Underwriting Association policies; anending s.

4 627.3511, F.S.; revising agent conpensation in

5 connection with take-out plans; anending s.

6 627.7013, F.S.; delaying the repeal date of the

7 noratoriumon hurricane-rel ated cancellation or

8 nonrenewal of property insurance poli cies;

9 anending s. 624.4072, F.S.; increasing a period
10 of exenption fromcertain taxes and assessnents
11 for certain minority businesses; extending a
12 future repeal; anmending ss. 624.3161, 626.171
13 F.S.; directing the departnent to adopt rules
14 relating to nmarket conduct exam nations and
15 |icense applications; anending s. 626. 9541
16 F.S.; revising provisions relating to unfair
17 conpetition and deceptive practices; creating
18 S. 626.9651, F.S.; directing the departnent to
19 adopt rules to govern the use of a consuner's
20 nonpublic personal financial and health
21 information by health insurers and health
22 nmai nt enance organi zati ons; providi ng standards
23 governing the rules; anending s. 627.062, F.S.
24 providing for filing forms for rate standards;
25 anending s. 627.0625, F.S.; authorizing the
26 departnment to adopt rules relating to
27 third-party claimants; anending s. 627.0651
28 F.S.; prohibiting notor vehicle insurers from
29 i mposi ng a surcharge or a discount due to
30 certain factors; creating s. 627.385, F.S.

31 providing rul es of conduct for residual narket
3
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HB 1607, Second Engrossed

board nenbers; creating s. 627.4065, F.S.
providing for notice of right to return health
i nsurance policies; creating s. 627.41345,
F.S.; prohibiting an insurer or agent from

i ssuing or signing certain certificates of

i nsurance; providing that the terns of the
policy control in case of conflict; anending s.
627.7015, F.S.; defining "clainl for purposes
of alternative procedures for resol ution of

di sputed property insurance clains; anending s.
627.7276, F.S.; providing for notice of
coverage of autonobile policies; creating s.
627.795, F.S.; providing guidelines for title

i nsurance policies; creating 626.9552, F.S.
provi di ng standards for single interest

i nsurance; anending s. 627.918, F.S.; directing
the departnent to adopt rules relating to
reporting formats; anending s. 641.3108, F.S.
requiring health nmai ntenance organi zations to
provide certain information to subscri ber
groups whose contract is not renewed for
certain reasons; requiring certain neetings of
the Florida Wndstorm Underwiting Association
to be open to the public; requiring notice;
providing effective dates.

Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (w) of subsection (1) of section

626.9541, Florida Statutes, is anended to read:

4
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1 626. 9541 Unfair nethods of conpetition and unfair or
2 | deceptive acts or practices defined.--
3 (1) UNFAIR METHODS OF COVPETI TI ON AND UNFAI R OR
4 | DECEPTI VE ACTS. --The followi ng are defined as unfair nethods
5] of conpetition and unfair or deceptive acts or practices:
6 (w) Soliciting or accepting new or renewal insurance
7| risks by insolvent or inpaired insurer prohibited; penalty.--
8 1. Wether or not delinquency proceedings as to the
9| insurer have been or are to be initiated, but while such
10 | insolvency or inpairnent exists, no director or officer of an
11 ) insurer, except with the witten pernission of the Departnent
12 | of Insurance, shall authorize or pernit the insurer to solicit
13 | or accept new or renewal insurance risks in this state after
14 | such director or officer knew, or reasonably should have
15| known, that the insurer was insolvent or inpaired. "Inpaired"
16 | includes inpairnment for capital or surplus, as defined in s.
17 | 631. 011(12) £9-and( 13) {16)-.
18 2. Any such director or officer, upon conviction of a
19 | violation of this paragraph, is guilty of a felony of the
20| third degree, punishable as provided in s. 775.082, s.
21| 775.083, or s. 775.084.
22 Section 2. Section 631.001, Florida Statutes, is
23 | anended to read:
24 (Substantial rewording of section
25 See s. 631.001, F.S., for present text.)
26 631.001 Construction; purposes.--
27 (1) The underlying purposes and policies of the
28 | provisions of this part, which are integral elenents of the
29 | regul ation of the business of insurance and are of vita
30| public interest and concern, are to:
31
5
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(a) Protect the interests of insureds, clainants,

creditors, and the public.

(b) Provide a conprehensive schene for the

receivership of insurers.

(c) Establish this state as a reciprocal state in

t hose states which, in substance and effect, enact the

Nat i onal Associ ati on of |nsurance Conm ssioners Rehabilitation

and Liquidation Model Act or the Uniform lnsurers Liquidation
Act .

(d) Make nore efficient the adninistration of insurer

receiverships on an interstate and i nternational basis.

(e) Provide pronpt corrective neasures for any

potentially dangerous condition in an insurer

(f) Inplenent inproved nethods for rehabilitating

i nsurers, which nethods involve the cooperati on and nanagenent

expertise of the insurance industry.

(g) Enhance the efficiency and econony of |iquidation

through clarification and specification of the law to mininize

| egal uncertainty and litigation

(h) Lessen the problens of interstate rehabilitation

and liquidation of an entity subject to the provisions of this

part by facilitating cooperation between states in the

| iquidation process and by extension of the scope of persona

jurisdiction over debtors of the insurer outside this state.

(i) Establish a systemwhich equitably apportions any

unavoi dabl e | oss.

(j) Maxim ze recovery of assets for the benefit of the

insurer and its policyholders, creditors, and estate.

(2) This part shall be liberally construed to effect

t he purposes stated in subsection (1) and shall specifically

authori ze the departnent in its capacity as adm ni strator

6
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1| conservator, rehabilitator, receiver, liquidator, or sinilar
2| capacity to pursue any actions for damages or other recoveries
3| on behalf of the insurer and its policyholders, creditors, and
4 | estate.
5 (3) This part may be cited as the "lnsurers
6 | Rehabilitation and Liquidation Act."
7 Section 3. Section 631.011, Florida Statutes, is
8 | anended to read:
9 631.011 Definitions.--For the purpose of this part,
10 | the term
11 (1) "Affiliate" neans any entity which exercises
12 | control over or is controlled by the insurer, directly or
13| indirectly through
14 (a) Equity ownership of voting securities;
15 (b) Common nanagerial control; or
16 (c) Collusive participation by the managenent of the
17 | insurer and affiliate in the nanagenent of the insurer or the
18 | affiliate.
19 (2) "Ancillary state" neans, any state other than a
20 | domiciliary state.
21 (3) "Assets," as used in this section stbseetions
22 [(8)—16), nmeans only allowed assets as defined in chapter 625.
23 (4) "Bona fide holder for value" neans a hol der who,
24 | while not possessing information that would | ead a reasonabl e
25| person in the holder's position to believe that the insurer is
26 | financially inpaired, and while unaware of the i mmi nence or
27 | pendency of any receivershi p proceedi ng agai nst the insurer
28 | has, in the exercise of reasonabl e busi ness judgnent,
29 | exchanged his or her own funds, assets, or property for funds,
30 | assets, or property of the insurer having an equival ent narket
31| val ue
7
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(5)t4) "Court" refers to the circuit court in which
the receivership proceeding is pending.

(6) £5)y "Del i nquency proceedi ng" nmeans any proceedi ng
commenced agai nst an insurer pursuant to this chapter for the
pur pose of liquidating, rehabilitating, reorganizing, or
conserving such insurer

(7)¢6) "Domiciliary state" means the state in which an
insurer is incorporated or organized or, in the case of an
i nsurer incorporated or organized in a foreign country, the
state in which such insurer, having becone authorized to do
busi ness in such state, has, at the commencenent of a
del i nquency proceeding, the | argest anmobunt of its assets held
in trust and assets held on deposit for the benefit of its
pol i cyhol ders or policyholders and creditors in the United
States; and any such insurer is deened to be doniciled in such
state.

(8) "Fair consideration" nmeans that consideration

which is given for property or assets of an insurer when, in

exchange for the property or assets and in good faith,

property is conveyed, services are rendered, or an enforceabl e

obligation not invalidated by the receivership proceedings is

created, having a value to the insurer of not less than the

val ue of the property or assets given in exchange.

(9) A~ "Foreign country" neans territory not in any
state.
(10) (8) "Ceneral assets" neans all property, real

personal, or otherw se, not specifically nortgaged, pledged,
deposited, or otherw se encunbered for the security or benefit
of specified persons or a limted class or classes of persons,
and as to such specifically encunbered property the term
includes all such property or its proceeds in excess of the

8
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anount necessary to discharge the sumor suns secured thereby.
Assets held in trust and assets held on deposit for the
security or benefit of all policyholders or all policyhol ders
and creditors in the United States shall be deened genera
assets.

(11) "CGood faith," as applied to a transferee or

transferor under this part, neans honesty in fact and

intention and i ncludes the exerci se of reasonabl e busi ness

judgnent, together with the absence of information that would

| ead a reasonabl e person in the sane position to know that the

insurer is financially inpaired or insolvent and together with

t he absence of know edge regardi ng the i nminence or pendency

of any receivership proceedi ng agai nst the insurer

(12) 9) "I npairment of capital”™ means that the m ni mum
surplus required to be maintained in s. 624.408 has been
di ssi pated and the insurer is not possessed of assets at | east
equal to all its liabilities together with its total issued
and outstanding capital stock, if a stock insurer, or the
m ni nrum surplus or net trust fund required by s. 624.407, if a
nmut ual , reciprocal, or business trust insurer

(13) (36) "I npai rment of surplus" neans that the
surplus of a stock insurer, the additional surplus of a nutua
or reciprocal insurer, or the additional net trust fund of a
busi ness trust insurer does not conply with the requirenents
of s. 624.408.

(14) ¢33y "Insol vency" neans that all the assets of the
insurer, if nade i mediately avail able, would not be
sufficient to discharge all its liabilities or that the
insurer is unable to pay its debts as they becone due in the
usual course of business. Wen the context of any provision of
this code so indicates, insolvency also includes and is

9
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HB 1607, Second Engrossed

defined as "inpairnent of surplus,” as defined in subsection

as defined in subsection

(15) %2 "Insurer,”" in addition to persons so defined

under s. 624.03, also includes persons purporting to be
i nsurers or organi zing, or holding thensel ves out as
organizing, in this state for the purpose of becom ng insurers

and all insurers who have insureds resident in this state.
(16){*3) "Liabilities," as used in subsections (12)
and (14) (86}, neans all liabilities, including those

specifically required in s. 625.041.

(17) ¢34y "Person" includes natural persons,
corporations, partnerships, trusts, estates, and sole
proprietorshi ps.

(18) "Property," with respect to an insolvent entity,

includes all right, title, and interest of the insolvent

entity whether legal or equitable, tangible or intangible, or

choate or inchoate and includes choses in action, contract

rights, and any other interest recogni zed under the | aws of

this state. Wen an order of conservation, rehabilitation, or

liquidation is entered, the termalso includes entitlenents

that existed prior to the entry of the order and those that

nmay arise by operation of the provisions of this chapter or

ot her provisions of |law allowi ng the departnent to avoid prior

transfers or assert other rights in its capacity as receiver.

The termal so includes all records and data that are otherw se

the property of the insolvent insurer, however stored,

including, but not linmted to, clains and claimfil es,

application files, litigation files, premumrecords, rate

books, underwriting manual s, personnel records, or financia

records, or simlar records within the possession, custody, or

10
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HB 1607, Second Engrossed

control of a managi ng general agent, third-party

admi ni strator, managenent conpany, accountant, attorney,

affiliate, or other person. The term does not incl ude

privileged or confidential docunents of an insolvent insurer

generated by a third party.

(19) (15) "Receiver" neans a receiver, |iquidator
rehabilitator, or conservator, as the context nay require.

(20) £16) "Reciprocal state" means any state other than
this state in which in substance and effect the provisions of
the I nsurers Rehabilitation and Liquidation Act are in force,
i ncluding the provisions requiring that the comm ssioner of
i nsurance or equival ent insurance supervisory official be the
receiver of a delinquent insurer

(21) (7)) "Secured claint nmeans any cl ai m secured by
nortgage, trust deed, pledge, deposit as security, escrow, or
ot herwi se but does not include a special deposit claim a
cl ai m agai nst general assets, or a claimbased on nere
possession. The termalso includes a claimwhich nore than 4
nont hs before the comencenent of a delinquency proceeding in
the state of the insurer's domcile has becone a |ien upon
specific assets by reason of judicial process.

(22) £18) "Speci al deposit claint means any claim
secured by a deposit made pursuant to statute for the security
or benefit of alinmted class or classes of persons, but not
i ncl udi ng any general assets.

(23) 19y "State" is as defined in s. 624.08.

Section 4. Section 631.025, Florida Statutes, is
created to read
631.025 Persons and entities subject to this

part.--Delinquency proceedi ngs aut horized by this part may be

initiated against any insurer as defined in s. 631.011(15) if

11
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1| the statutory grounds are present as to that insurer, and the
2 | receivership court nmay exercise jurisdiction over any person
3| required to cooperate with the departnent pursuant to s.
41 631.391 and over all persons nade subject to the court's
5]|jurisdiction by other provisions of |aw. Such persons incl ude,
6| but are not limted to:
7 (1) A person who is transacting or has transacted
8 | insurance business in or fromthis state and agai nst whom
9] clains arising fromthat business exist or may exist in the
10 | future.
11 (2) A person who purports to transact an insurance
12 | business in this state, and any person or entity who acts as
13| an insurer, transacts insurance, or otherw se engages in
14 | i nsurance activities in or fromthis state, with or without a
15 ) certificate of authority or proper authority fromthe
16 | depart nent.
17 (3) An insurer who has insureds residing in this
18 | state.
19 (4) Al other persons organized or in the process of
20| organizing with the intent to transact an insurance business
21 ]in this state.
22 Section 5. Paragraph (d) of subsection (1) of section
231 631.041, Florida Statutes, is anended, and subsection (6) is
24 | added to that section, to read:
25 631.041 Automatic stay; relief from stay;
26 | i njunctions. --
27 (1) An application or petition under s. 631.031
28 | operates as a natter of law as an automatic stay applicable to
29| all persons and entities, other than the receiver, which shal
30 | be permanent and survive the entry of an order of
31

12
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1| conservation, rehabilitation, or liquidation, and which shal
2| prohibit:

3 (d) Any act to create, perfect, or enforce a lien

4 | agai nst property of the insurer, except that a secured claim
5] as defined in s. 631.011(21){*#-may proceed under s. 631.191
6| after the order of liquidation is entered;

7 (6) No statute of linmtations or defense of |aches

8| shall run with respect to any action by or against an insurer
9| between the filing of a petition for conservation

10 | rehabilitation, or liquidation against an insurer and the

11| order granting or denying that petition. |If the petitionis
12 | deni ed, any action against the insurer that nmight have been
13 | conmenced when the petition was filed may be commenced for at
14 | | east 60 days after the order denying such relief.

15 Section 6. Section 631.113, Florida Statutes, is

16 | created to read:

17 631.113 Extension of tine.--

18 (1) The running of any unexpired statute of

19| lintations as to any clainms brought by the adm ni strator
20 | conservator, rehabilitator, receiver, or liquidator, or an
21| official or agency exercising powers pursuant to this chapter
22 | seeki ng danages or other recoveries on behalf of an insurer
23| its policyholders, its creditors, or its estate, shall be
24 | tolled for a period of 4 years fromthe entry of an order
25| placing the adninistrator, conservator, rehabilitator
26 | receiver, liquidator, or sinmlar official or agency over the
27 | insurer, provided, if the delinquency proceedi ngs brought
28 | pursuant to this chapter against the insurer ternminate in |less
29 | than 4 years, such tolling shall cease at the tine when the
30 | proceedings are finally concluded, including all appeals
31| therefrom Further, the right of action does not accrue and

13

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIRPLO O N D WNPER O

HB 1607, Second Engrossed

the limtations period for any such action does not run during

the tinme when the insurer is controlled by parties acting

contrary to the conpany's interests or when the facts giving

rise to such claimare fraudulently conceal ed fromregul atory

authorities or fromany nenbers of conpany nanagenent. The

provi sions of chapter 95 shall be construed so as to be

consistent with the provisions of this section. The receiver

may institute any action or proceeding on behalf of the estate

of the insurer while any statute of limtation is tolled

pursuant to this section. The tolling shall be in addition to

any other applicable tolling provision

(2) For actions not covered by subsection (1), if any

unexpired tine period is fixed, by any agreenent or in any

proceedi ng, for doing any act for the benefit of the estate,

the receiver shall have 180 days, or such |onger period as the

receivership court may all ow for good cause shown, fromthe

entry of the order of rehabilitation or liquidation to perform

t he act.

Section 7. Present subsections (6) through (9) of
section 631.141, Florida Statutes, are renunbered as
subsections (7) through (10), respectively, and a new
subsection (6) is added to that section to read:

631. 141 Conduct of delingquency proceeding; donestic
and alien insurers.--

(6) The departnent as receiver is vested with and may

assert all rights belonging to policyholders, creditors, and

the estate as well as all rights of the entity or entities in

receivership, except to the extent that an individual claimis

personal and unique to that claimant and recovery thereon

could not inure to the benefit of the estate or to other

cl ai mant s.

14
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Section 8. Paragraph (d) of subsection (6) of section
631. 154, Florida Statutes, is anended to read:

631. 154 Funds or other property in the possession of
third person. --

(6) Should the receiver be successful in establishing
its claimor any part thereof, the receiver shall be entitled
to recover judgnent for the follow ng:

(d) Al costs, investigative and ot her expenses, which
i nclude the departnent's in-house staff and staff attorney's
expenses, costs, and sal aries, expended in neecessary—to the

recovery of the property or funds, and reasonable attorney's

f ees.

Section 9. Section 631.156, Florida Statutes, is
created to read

631.156 |Investigation by the departnent. --

(1) Prelinmnary or incidental to a petition for

recei vershi p proceedi ngs, the departnent may, and if appointed

receiver shall, undertake a full investigation to determne

t he causes and reasons for the insolvency, the discovery and

| ocation of assets to be recovered, the recovery of such

assets, whether the filing of false statenents with the

departnent contributed to the insolvency, and, in conjunction

with the departnent's Division of Insurance Fraud or any other

appropriate agency of state or federal governnent, whether any

law of this state, any other state, or the Federal Governnent

relating to the solvency of the insurer has been violated. In

the furtherance of such investigation, the departnent my:

(a) Exanmine and review any and all docunents that are

reasonably calculated to disclose or |ead to the disclosure of

t he causes and reasons for the insolvency, the discovery and

| ocation of assets to be recovered, the recovery of such

15
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1| assets, the truth or falsity of statenents filed with the

2 | departnent, and whether any |law of this state, any other

3| state, or the Federal Governnent has been vi ol at ed.

4 (b) Take statenents or depositions under oath of any

5| person whose testinony is reasonably cal culated to disclose or
6| lead to the disclosure of the causes and reasons for the

7 | insol vency, the discovery of and | ocation of assets to be

8 | recovered, the recovery of such assets, the truth or falsity
9| of statenents filed with the departnent, and whether any |aw
10| of this state, any other state, or the Federal Governnent has
11 | been viol at ed.

12 (c) Request the court having jurisdiction over the

13 | recei vershi p proceedings to i ssue any necessary subpoenas.

14 (d) Exanine and review the books, records, and

15 | docunents of any affiliate, controlling person, officer

16 | director, nmmnager, trustee, agent, adjuster, enployee, or

17 | i ndependent contractor of any insurer or affiliate and any

18 | ot her person who possesses any executive authority over, or
19 | who exercises or has exercised any control over, any segnent
20| of the affairs of the insurer or affiliate, to the extent such
21 | exam nation is reasonably calculated to disclose or lead to
22 | the disclosure of the causes and reasons for the insolvency,
23| the discovery and | ocation of assets to be recovered, the
24 | recovery of such assets, the truth or falsity of statenents
25| filed with the departnent, and whether any |aw of this state,
26 | any other state, or the Federal Governnent has been viol at ed.
27 (2) Inits capacity as receiver, the departnent may
28 | provi de docunents, books and records, other investigative
29 | products, work product, and analysis, including copies of any
30| or all of the foregoing itens, to the Division of |Insurance
31| Fraud or any ot her appropriate agency of state or federa

16
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governnent. The sharing of information, investigative

products, or analysis shall not waive any work product or

other privilege that woul d ot herwi se apply under conmon | aw,

chapter 119, or any other | aw.

(3) The departnent, as the court's receiver, is

granted the discretion to detern ne what books, records,

docunents, or testinmony would be reasonably calculated to

di scl ose or lead to the disclosure of the causes and reasons

for the insolvency, the discovery and | ocation of assets to be

recovered, the recovery of the assets, the truth or falsity of

statenents filed with the departnent, and whet her any | aw of

this state or of the United States has been viol ated, subject

to the court's power to review such deternination or appoint a

general master to review such determnation. A party

asserting that any docunents requested by the departnent under

this section are not subject to review, or that any particul ar

testi nony may not be obtained, shall present such contention

by witten notion to the receivership court within 20 days

after receipt of the request and shall be fully responsible

for the | oss of any evidence which occurs after the departnent

first inforns said party of its request therefor. The court

shal |, as expeditiously as possi ble, determ ne whether the

departnment has abused its discretion in seeking such evidence

or testinony, with the objecting party having the burden of

proof. A party who fails to produce the requested evi dence or

testinony without filing a proper tinely objection, or who

havi ng unsuccessfully asserted such objection fails thereafter

to furnish the evidence or testinobny, within the tine provided

by the court or the departnent, shall be subject to the

contenpt powers of the court, in addition to any other

17
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appl i cabl e penalties which nmay be provided in the Florida

| nsurance Code or other | aw.

Section 10. Section 631.157, Florida Statutes, is
created to read
631.157 Civil action by the receiver.--

(1) Any person who is engaged in the business of

i nsurance or who acts as or is an officer, director, agent, or

enpl oyee of any person engaged in the business of insurance,

or is involved, other than as an insured or beneficiary under

a policy of insurance, in a transaction relating to the

conduct of affairs of such a business, and who willfully

obtains or uses, as defined in s. 812.012(2), any asset or

property, including, but not Ilinited to, nobneys, funds,

premuns, credits, or other property of an insurer, shall be

liable to the departnent as receiver for the use and benefit

of an insolvent insurer's estate, creditors, and

policyhol ders, as foll ows:

(a) |If such obtaining or using did not jeopardize the

safety and soundness of an insurer and was not a significant

cause of such insurer's being placed in conservation

rehabilitation, or liquidation, such person shall be liable

only for the full anount of any asset obtained or used, plus

prej udgnent interest provided by | aw

(b) |If such obtaining or using jeopardi zed the safety

and soundness of an insurer or was a significant cause of such

insurer's being placed in conservation, rehabilitation, or

| iquidation, such person shall be liable for triple the ful

anount of any asset obtained or used, plus prejudgnent

i nterest provided by | aw on the original anount.

(2) Any person who is engaged in the business of

i nsurance or who acts as or is an officer, director, agent, or

18
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enpl oyee of any person engaged in the business of insurance,

or is involved, other than as an insured or beneficiary under

a policy of insurance, in a transaction relating to the

conduct of affairs of such a business, and who, while having

actual know edge or such constructive know edge as shoul d have

been obtai ned through reasonable inquiry by a person in such

position, if such person knowi ngly misreports, or know ngly

nakes any false entry of, a material fact in any book, report,

or statenent of an insurer with the intent to deceive such

i nsurer, including any officer, enployee, or agent of such

insurer, the departnent, or any agent or exani ner appointed by

the departnent to examne the affairs of such person or of the

i nsurer, concerning the financial condition or solvency of

such busi ness, shall be liable to the departnent as receiver

for the use and benefit of an insolvent insurer's estate,

creditors, and policyholders, as foll ows:

(a) |If such nmisreporting did not jeopardi ze the safety

and soundness of an insurer and was not a significant cause of

such insurer's being placed in conservation, rehabilitation

or liquidation, such person shall be liable only for the ful

anount of any asset nisreported.

(b) |If such nmisreporting jeopardi zed the safety and

soundness of an insurer or was a significant cause of such

insurer's being placed in conservation, rehabilitation, or

| iquidation, such person shall be liable for triple the ful

anount of any asset nisreported.

(3) |If the asset or property that has been obtained or

used was reported to the departnent as being available to the

insurer as an adnmtted asset and such asset is unavailable to

the receiver for paynent of the obligations of the insurer at

the tinme when a receivership proceeding is instituted, the

19
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1| obtaining or using shall be presuned to have jeopardi zed the
2 | safety and soundness of the insurer and to have been a

3| significant cause of such insurer's being placed in

4 | conservation, rehabilitation, or |liquidation, with the burden
5| of proof on the defendants to show ot herw se.

6 (4) If the receiver is successful in establishing a

7| claimunder this section, the receiver shall be entitled to

8| recover all of its costs, investigative and other expenses,

9 | which shall include the departnent's in-house staff and staff
10 | attorney's expenses, costs, and sal aries, expended in the

11 | prosecution of the action, and reasonable attorney's fees.

12 | The receiver shall be exenpt fromthe provisions of s. 57.111
13 (5) An action under this section may be brought at any
14 | tine before the expiration of 4 years after the entry of the
15| initial order of rehabilitation or |liquidation under this part
16 | but shall be filed before the tine the receivership proceedi ng
17 | is closed or dismn ssed.

18 Section 11. Paragraph (b) of subsection (1) of section
19| 631.57, Florida Statutes, is anended to read:
20 631.57 Powers and duties of the association.--
21 (1) The association shall
22 (b) Be deened the insurer to the extent of its
23 | obligation on the covered clains, and, to such extent, shal
24 | have all rights, duties, defenses, and obligations of the
25| insolvent insurer as if the insurer had not becone insolvent.
26 | In no event shall the association be liable for any penalties
27 | or interest.
28 Section 12. Section 631.3995, Florida Statutes, is
29 | created to read:
30 631.3995 Cosing of estate; O osed Estate Fund Trust
31 | Account. --

20
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1 (1) When all assets justifying the expense of

2| collection and distribution have been marshal ed and

3| distributed under this part, the departnent shall petition the
4] court to termnate the |liquidation proceedings and to cl ose

5| the estate. The court may grant such other relief as may be

6 | appropriate, including, but not limted to, a full discharge

7] of all liability and responsibility of the liquidator, the

8 | reservation of assets for adninistrative expenses incurred in
9] the closing of the estate, and any other actions the

10 | departnent feels necessary or appropriate for closing the

11 | estate.

12 (2) Any remmining reserved assets that are provided

13| for in subsection (1) and that nay not be practicably or

14 | econonmically distributed to claimants shall be deposited into
15| a segregated account to be known as the C osed Estate Fund

16 | Trust Account, if created by law. The departnent nmay use

17 | noneys held in the account for paying the admnistrative

18 | expenses of conpani es subject to this part that |ack

19 | sufficient assets to allow the departnent to performits
20 | duties and obligations under this part. An annual audit of the
21| Cosed Estate Fund Trust Account shall be perforned regardl ess
22| of its bal ance.
23 (3) The departnent may petition the court to reopen
24 | the proceedi ngs for good cause shown, including the nmarshaling
25| of additional assets, and the court may enter such other
26 | orders as nay be deened appropri ate.
27 Section 13. Subsection (3) of section 631.54, Florida
28 | Statutes, is anended to read:
29 631.54 Definitions.--As used in this part:
30 (3) "Covered clainmt neans an unpaid claim including
31 | one of unearned prem uns, which arises out of, and is within

21
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the coverage, and not in excess of, the applicable linits of
an insurance policy to which this part applies, issued by an
insurer, if such insurer becones an insolvent insurer after
Cctober 1, 1970, and the claimant or insured is a resident of
this state at the tinme of the insured event or the property
fromwhich the claimarises is pernmanently located in this
state. "Covered claint shall not include any anmount due any
reinsurer, insurer, insurance pool, or underwiting

associ ation, as subrogation, contribution, indemification

recoveries or otherwise. Menber insurers shall have no right
of subrogation against the insured of any insolvent nenber
Section 14. Section 817.2341, Florida Statutes, is
created to read
817.2341 Crinmes by or affecting persons engaged in the

administration of any insurer or entity organi zed pursuant to
chapter 624 or chapter 641.--
(1)(a) Any person who nakes a false entry of a

material fact in any book, report, or statenent relating to a

transaction of an insurer or entity organi zed pursuant to

chapter 624 or chapter 641, intending thereby to deceive any

person about the financial condition or solvency of such

insurer or entity, commits a felony of the third degree,
puni shable as provided in s. 775.082, s. 775.083, or s.
775.084.

(b) If such false entry of a material fact is made

with the intent to deceive any person as to the inpairnent of

capital, as defined in s. 631.011(12), of such insurer or

entity or is the significant cause of such insurer or entity

bei ng placed in conservation, rehabilitation, or liquidation

by a court, the offense is a felony of the first degree,

22
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1| punishable as provided in s. 775.082, s. 775.083, or s.
2| 775. 084.
3 (2)(a) Any person who knowi ngly nakes a material false
4| statenent or report to the departnent or any agent of the
5| departnent, or who knowi ngly and materially overval ues any
6 | property in any docunent or report prepared to be presented to
7 | the departnment or any agent of the departnment, commits a
8| felony of the third degree, punishable as provided in s.
9| 775.082, s. 775.083, or s. 775.084.
10 (b) If such material false statenent or report or such
11 | material overvaluation is made with the intent to deceive any
12 | person as to the inpairnent of capital, as defined in s.
131 631.011(12), of an insurer or entity organi zed pursuant to
14 | chapter 624 or chapter 641, or is the significant cause of
15| such insurer or entity being placed in conservation
16 | rehabilitation, or liquidation by a court, the offense is a
17 | felony of the first degree, punishable as provided in s.
18 | 775.082, s. 775.083, or s. 775.084.
19 Section 15. Subsection (7) is added to section 631.57
20| Florida Statutes, to read
21 631.57 Powers and duties of the association.--
22 (7) Notwithstanding any other provision of |law, the
23| net direct witten premiuns of nedical nml practice insurance
24 | are not subject to assessnent under this section to cover
25| clains and administrative costs for the type of insurance
26 | defined in s. 624.604.
27 Section 16. Section 324.031, Florida Statues, is
28 | anended to read:
29 324.031 Manner of proving financial
30| responsibility.--The owner or operator of a taxicab
31| linousine, jitney, or any other for-hire passenger
23
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1| transportation vehicle may prove financial responsibility by
2| providing satisfactory evidence of holding a notor vehicle
3|liability policy as defined in s. 324.021(8) or s. 324.151

4 | which policy is issued by an insurance carrier which is a

5| menber of the Florida | nsurance Guaranty Associ ation. The

6 | operator or owner of any other vehicle may prove his or her

7| financial responsibility by:

8 (1) Furnishing satisfactory evidence of holding a

9| notor vehicle liability policy, providing single lints of

10 |$100, 000/ 300, 000/ 50, 000 or $500, 000 combined limts, as

11 | defined in ss. 324.021(8) and 324. 151

12 (2) Posting with the departnment a satisfactory bond of
13| a surety conpany authorized to do business in this state,

14 | conditioned for paynent of the anount specified in s.

15| 324.021(7);

16 (3) Furnishing a certificate of the departnent show ng
17 | a deposit of cash or securities in accordance with s. 324.161
18 | or

19 (4) Furnishing a certificate of self-insurance issued
20| by the departnment in accordance with s. 324.171
21
22 | Any person, including any firm partnership, association
23 | corporation, or other person, other than a natural person,
24 | electing to use the nethod of proof specified in subsection
251 (2) or subsection (3) shall post a bond or deposit equal to
26 | the nunber of vehicles owned tines $30, 000, to a maxi num of
27 | $120,000; in addition, any such person, other than a natura
28 | person, shall nmintain insurance providing coverage in excess
29 | of limts of $10,000/ 20, 000/10,000 or $30,000 conbi ned single
30| limts, and such excess insurance shall provide mnimumlimts
31 | of $100, 000/ 300, 000/ 50, 000$56,666+166,066/50,666 or $500, 000

24
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1 [$156, 066 conbined single limts. The operator of any vehicle
2|withlimts of coverage in the anpunt of

3 [$100, 000/ 300, 000/ 50, 000 or $500, 000 conbined Ilimts shall be

4 | deened both the common carrier operating such vehicle and the
5| owner of such vehicle, and no other person or entity shall be
6 | responsible in danages for the operator's negligence. For

7 | purposes of this section, "operator" shall nmean the driver.

8 Section 17. Effective July 1, 2001, paragraph (b) of
9 | subsection (2) and paragraph (c) of subsection (6) of section
10| 627.351, Florida Statutes, are anended, and paragraph (f) is
11 | added to subsection (2) of said section, to read:

12 627.351 |Insurance risk apportionnent plans.--

13 (2) W NDSTORM | NSURANCE RI SK APPORTI ONMVENT. - -

14 (b) The departnent shall require all insurers hol ding
15 ) a certificate of authority to transact property insurance on a
16 | direct basis in this state, other than joint underwiting

17 | associations and other entities forned pursuant to this

18 | section, to provide wi ndstorm coverage to applicants from

19 | areas deternined to be eligible pursuant to paragraph (c) who
20| in good faith are entitled to, but are unable to procure, such
21 | coverage through ordinary neans; or it shall adopt a
22 | reasonabl e plan or plans for the equitable apportionnent or
23 | sharing anmong such insurers of w ndstorm coverage, which may
24 | include formation of an association for this purpose. As used
25 in this subsection, the term"property insurance" neans
26 | i nsurance on real or personal property, as defined in s.
27 | 624.604, including insurance for fire, industrial fire, allied
28| lines, farnmowners nultiperil, honeowners' nmultiperil,
29 | commercial rmultiperil, and nobile honmes, and including
30| liability coverages on all such insurance, but excluding
3l|inland marine as defined in s. 624.607(3) and excl udi ng

25
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vehi cl e insurance as defined in s. 624.605(1)(a) other than
i nsurance on nobil e hones used as pernmanent dwellings. The
departnent shall adopt rules that provide a fornmula for the
recovery and repaynent of any deferred assessnents.

1. For the purpose of this section, properties
eligible for such wi ndstorm coverage are defined as dwellings,
bui | di ngs, and other structures, including nobile hones which
are used as dwellings and which are tied down in conpliance
with nobile honme tie-down requirenents prescribed by the
Departnent of Hi ghway Safety and Mtor Vehicles pursuant to s.
320. 8325, and the contents of all such properties. An
applicant or policyholder is eligible for coverage only if an
of fer of coverage cannot be obtained by or for the applicant
or policyholder froman adnitted i nsurer at approved rates.

2.a.(1) Al insurers required to be nmenbers of such
associ ation shall participate in its witings, expenses, and
| osses. Surplus of the association shall be retained for the
payrment of clains and shall not be distributed to the nenber
i nsurers. Such participation by nenber insurers shall be in
the proportion that the net direct prem uns of each nenber
insurer witten for property insurance in this state during
t he precedi ng cal endar year bear to the aggregate net direct
prem uns for property insurance of all nenber insurers, as
reduced by any credits for voluntary witings, in this state
during the precedi ng cal endar year. For the purposes of this
subsection, the term"net direct prem uns" neans direct
witten premunms for property insurance, reduced by prem um
for liability coverage and for the following if included in
allied lines: rain and hail on growi ng crops; |ivestock
associ ation direct preniuns booked; National Flood |Insurance
Program direct premuns; and simlar deductions specifically

26
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aut hori zed by the plan of operation and approved by the
departnment. A nenber's participation shall begin on the first
day of the cal endar year following the year in which it is
issued a certificate of authority to transact property
insurance in the state and shall ternminate 1 year after the
end of the cal endar year during which it no longer holds a
certificate of authority to transact property insurance in the
state. The conm ssioner, after review of annual statenents,
other reports, and any other statistics that the conmi ssioner
deens necessary, shall certify to the association the
aggregate direct prenmuns witten for property insurance in
this state by all nenber insurers.

(I'1) The plan of operation shall provide for a board
of directors consisting of the nenbers of the State Board of

Adm ni stration, which shall oversee the operations of the

associ ation and shall carry out any other duties provided by

|law. The board shall appoint an advi sory council consisting

of an actuary, a nmeterorologist, an engineer, a representative

of insurers, a representative of insurance agents, and three

consuners who shall also be representatives of other

prof essions and industries, to provide the board with

i nformati on and advice in connection with its duties under

this section. Menbers of the advisory council shall be

eligible for per diemand travel expenses under s. 112.061

The associ ation shall not be considered a state agency and its

obligations shall not be considered obligations of the state

27
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he basi Lot ive veiahtedvobing—baset—ontd

. I I " I . I
exi-sting—board—or—the—terns—of—any rwenbers—of—theboard.

(111) The plan of operation shall provide a fornula
whereby a conpany voluntarily providing wi ndstorm coverage in
affected areas will be relieved wholly or partially from
apportionnent of a regular assessnent pursuant to
sub- sub- subpar agraph d. (1) or sub-sub-subparagraph d.(I11).

(1'V) A conpany which is a nenber of a group of
conpani es under conmon nmanagenent may elect to have its
credits applied on a group basis, and any conmpany or group nmay
elect to have its credits applied to any other conpany or
gr oup.

(V) There shall be no credits or relief from
apportionnent to a conpany for energency assessnents coll ected
fromits policyhol ders under sub-sub-subparagraph d.(111).

(VI) The plan of operation may al so provide for the
award of credits, for a period not to exceed 3 years, froma
regul ar assessnent pursuant to sub-sub-subparagraph d.(l) or
sub- sub- subparagraph d. (I1) as an incentive for taking
policies out of the Residential Property and Casualty Joint
Underwiting Association. |In order to qualify for the
exenpti on under this sub-sub-subparagraph, the take-out plan
nmust provide that at | east 40 percent of the policies renpved
fromthe Residential Property and Casualty Joint Underwiting
Associ ation cover risks |located in Dade, Broward, and Pal m
Beach Counties or at |east 30 percent of the policies so
renoved cover risks |ocated in Dade, Broward, and Pal m Beach
Counties and an additional 50 percent of the policies so

28
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renoved cover risks located in other coastal counties, and
nmust al so provide that no nore than 15 percent of the policies
so renoved may exclude w ndstorm coverage. Wth the approval
of the departnment, the association nmay waive these geographic
criteria for a take-out plan that renobves at |east the | esser
of 100, 000 Residential Property and Casualty Joint
Underwriting Association policies or 15 percent of the tota
nunber of Residential Property and Casualty Joint Underwiting
Associ ation policies, provided the governing board of the
Resi dential Property and Casualty Joint Underwiting
Association certifies that the take-out plan will naterially
reduce the Residential Property and Casualty Joint
Underwriting Association's 100-year probabl e maxi mum |l oss from
hurricanes. Wth the approval of the departnent, the board
may extend such credits for an additional year if the insurer
guar antees an additional year of renewability for all policies
renoved fromthe Residential Property and Casualty Joint
Underwriting Association, or for 2 additional years if the
i nsurer guarantees 2 additional years of renewability for al
policies renoved fromthe Residential Property and Casualty
Joint Underwriting Association

b. Assessnents to pay deficits in the association
under this subparagraph shall be included as an appropriate
factor in the making of rates as provided in s. 627.3512.

c. The Legislature finds that the potential for
unlinmted deficit assessnents under this subparagraph nay
i nduce insurers to attenpt to reduce their witings in the
voluntary market, and that such actions would worsen the
availability problens that the association was created to
renmedy. It is the intent of the Legislature that insurers
remain fully responsible for paying regular assessnents and

29
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col l ecting energency assessnents for any deficits of the
associ ation; however, it is also the intent of the Legislature
to provide a neans by which assessnent liabilities nay be
anortized over a period of years.

d.(I) Wien the deficit incurred in a particular
cal endar year is 10 percent or |ess of the aggregate statew de
direct witten prenmiumfor property insurance for the prior
cal endar year for all nenber insurers, the association shal
| evy an assessnent on nenber insurers in an anpunt equal to
the deficit.

(I'1) Wen the deficit incurred in a particular
cal endar year exceeds 10 percent of the aggregate statew de
direct witten prenmiumfor property insurance for the prior
cal endar year for all nenber insurers, the association shal
| evy an assessnent on nenber insurers in an anpunt equal to
the greater of 10 percent of the deficit or 10 percent of the
aggregate statewide direct witten prem umfor property
i nsurance for the prior cal endar year for nenber insurers. Any
remai ni ng deficit shall be recovered through energency
assessnent s under sub-sub-subparagraph (111).

(I'11) Upon a deternination by the board of directors
that a deficit exceeds the anmount that will be recovered
t hrough regul ar assessnents on nenber insurers, pursuant to
sub- sub- subparagraph (1) or sub-sub-subparagraph (11), the
board shall |evy, after verification by the departnent,
ener gency assessnents to be coll ected by nenber insurers and
by underwriting associations created pursuant to this section
which wite property insurance, upon issuance or renewal of
property insurance policies other than National Flood
I nsurance policies in the year or years followi ng | evy of the
regul ar assessnents. The anmobunt of the energency assessment

30
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collected in a particular year shall be a uniform percentage
of that year's direct witten premiumfor property insurance
for all nenber insurers and underwiting associations,

excl udi ng National Flood |Insurance policy preniuns, as
annual ly deternined by the board and verified by the
departnment. The departnent shall verify the arithnetic

cal culations involved in the board's deternination wthin 30
days after receipt of the information on which the

determ nati on was based. Notwi thstandi ng any other provision
of | aw, each nenber insurer and each underwiting association
created pursuant to this section shall collect energency
assessnents fromits policyhol ders w thout such obligation
being affected by any credit, linmtation, exenption, or
defernent. The energency assessnents so collected shall be
transferred directly to the association on a periodic basis as
determ ned by the association. The aggregate anount of
energency assessnents | evied under this sub-sub-subparagraph
in any cal endar year may not exceed the greater of 10 percent
of the ambunt needed to cover the original deficit, plus
interest, fees, conm ssions, required reserves, and other
costs associated with financing of the original deficit, or 10
percent of the aggregate statewide direct witten prem umfor
property insurance witten by nmenber insurers and underwiting
associations for the prior year, plus interest, fees,

conmmi ssions, required reserves, and other costs associ ated
with financing the original deficit. The board may pl edge the
proceeds of the enmergency assessnents under this

sub- sub- subpar agraph as the source of revenue for bonds, to
retire any other debt incurred as a result of the deficit or
events giving rise to the deficit, or in any other way that
the board determines will efficiently recover the deficit. The

31
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ener gency assessnents under this sub-sub-subparagraph shal
continue as long as any bonds issued or other indebtedness
incurred with respect to a deficit for which the assessnent
was i nposed remai n outstandi ng, unless adequate provision has
been made for the paynent of such bonds or other indebtedness
pursuant to the docunent governing such bonds or other
i ndebt edness. Energency assessnents coll ected under this
sub- sub- subparagraph are not part of an insurer's rates, are
not prem um and are not subject to premumtax, fees, or
conmmi ssions; however, failure to pay the energency assessnent
shall be treated as failure to pay prem um

(1'V) Each nenber insurer's share of the total regular
assessnent s under sub-sub-subparagraph (I) or
sub- sub- subparagraph (I1) shall be in the proportion that the
insurer's net direct premiumfor property insurance in this
state, for the year preceding the assessnent bears to the
aggregate statewide net direct premumfor property insurance
of all nenber insurers, as reduced by any credits for
voluntary witings for that year

(V) If regular deficit assessnments are nmade under
sub- sub- subparagraph (1) or sub-sub-subparagraph (11), or by
the Residential Property and Casualty Joint Underwriting
Associ ati on under sub-subparagraph (6)(b)3.a. or
sub- subparagraph (6)(b)3.b., the association shall |evy upon
the association's policyholders, as part of its next rate
filing, or by a separate rate filing solely for this purpose,
a market equalization surcharge in a percentage equal to the
total anount of such regul ar assessnents divided by the
aggregate statewide direct witten prem umfor property
i nsurance for nenber insurers for the prior cal endar year
Mar ket equal i zation surcharges under this sub-sub-subparagraph
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are not considered prenmiumand are not subject to conm ssions,
fees, or prem umtaxes; however, failure to pay a market
equal i zation surcharge shall be treated as failure to pay
prem um

e. The governing body of any unit of |ocal governnent,
any residents of which are insured under the plan, nmay issue
bonds as defined in s. 125.013 or s. 166.101 to fund an
assi stance program in conjunction with the association, for
t he purpose of defraying deficits of the association. |In order
to avoid needl ess and indiscrinmnate proliferation
duplication, and fragnmentation of such assi stance prograns,
any unit of | ocal governnent, any residents of which are
i nsured by the association, may provide for the paynment of
| osses, regardl ess of whether or not the | osses occurred
within or outside of the territorial jurisdiction of the |oca
governnent. Revenue bonds nmay not be issued until validated
pursuant to chapter 75, unless a state of energency is
decl ared by executive order or proclamation of the Governor
pursuant to s. 252.36 naking such findings as are necessary to
determine that it is in the best interests of, and necessary
for, the protection of the public health, safety, and genera
wel fare of residents of this state and the protection and
preservation of the econonic stability of insurers operating
inthis state, and declaring it an essential public purpose to
permt certain nmunicipalities or counties to i ssue bonds as
will provide relief to clainmnts and policyhol ders of the
associ ation and insurers responsible for apportionnent of plan
| osses. Any such unit of | ocal governnent nmay enter into such
contracts with the association and with any other entity
created pursuant to this subsection as are necessary to carry
out this paragraph. Any bonds issued under this
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sub- subpar agraph shall be payable fromand secured by noneys
received by the association fromassessnents under this
subpar agr aph, and assigned and pl edged to or on behalf of the
unit of local governnent for the benefit of the hol ders of
such bonds. The funds, credit, property, and taxi ng power of
the state or of the unit of l|ocal governnent shall not be

pl edged for the paynent of such bonds. If any of the bonds
remai n unsold 60 days after issuance, the departnent shal
require all insurers subject to assessnent to purchase the
bonds, which shall be treated as adnmtted assets; each insurer
shall be required to purchase that percentage of the unsold
portion of the bond issue that equals the insurer's relative
share of assessment liability under this subsection. An

i nsurer shall not be required to purchase the bonds to the
extent that the departnent determ nes that the purchase woul d
endanger or inpair the solvency of the insurer. The authority
granted by this sub-subparagraph is additional to any bondi ng
authority granted by subparagraph 6.

3. The plan shall also provide that any nenber with a
surplus as to policyholders of $25$26 mllion or less witing
25 percent or nore of its total countryw de property insurance
premuns in this state may petition the departnent, within the
first 90 days of each cal endar year, to qualify as a linted
apportionnent conpany. The apportionnment of such a nenber
conpany in any cal endar year for which it is qualified shal
not exceed its gross participation, which shall not be
affected by the formula for voluntary witings. In no event
shall a limted apportionnment conpany be required to
participate in any apportionnment of |osses pursuant to
sub- sub- subparagraph 2.d. () or sub-sub-subparagraph 2.d.(11)
in the aggregate which exceeds $50 nmillion after paynent of
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avail abl e plan funds in any cal endar year. However, a linited
apportionnent conpany shall collect fromits policyhol ders any
ener gency assessnent inposed under sub-sub-subparagraph
2.d.(I'l'l). The plan shall provide that, if the departnent
determ nes that any regul ar assessnment will result in an

i mpai rnent of the surplus of a linited apportionnent conpany,
the departnment may direct that all or part of such assessnent
be deferred. However, there shall be no limtation or
defernent of an energency assessnent to be collected from

pol i cyhol ders under sub-sub-subparagraph 2.d.(111).

4. The plan shall provide for the defernent, in whole
or in part, of a regular assessnent of a nenber insurer under
sub- sub- subparagraph 2.d. (1) or sub-sub-subparagraph 2.d.(11),
but not for an energency assessnent collected from
pol i cyhol ders under sub-sub-subparagraph 2.d.(1I1), if, in the
opi ni on of the comi ssioner, paynent of such regul ar
assessnment woul d endanger or inpair the solvency of the nenber
insurer. In the event a regul ar assessnent agai nst a nenber
insurer is deferred in whole or in part, the anbunt by which
such assessnent is deferred may be assessed agai nst the other
menber insurers in a manner consistent with the basis for
assessnents set forth in sub-sub-subparagraph 2.d. (1) or
sub- sub- subparagraph 2.d. (I1).

5.a. The plan of operation may include deductibles and
rules for classification of risks and rate nodifications
consistent with the objective of providing and maintaining
funds sufficient to pay catastrophe | osses.

b. (1) Subject to the provisions of

sub- sub- subparagraph (I1), all rate filings under this

subsection relating to coverage for wi ndstorm/l osses nust

reflect historical insurance data. When using a conputer node
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1|in nmaking a rate filing under this subsection, the association

2| may use only a conputer nodel which is based upon standards

3 | and gui del i nes devel oped or established by the Florida

4 | Conmission on Hurricane Loss Projection Methodol ogy under s.

5| 627.0628. Consideration of historical insurance data and the

6 | use of conputer nodels shall be consistent with applicable

7 | Standards of Practice of the American Acadeny of Actuari es.

8 | The association may require arbitration of a rate filing under

9|s. 627.062(6).

10 (1) H—ts—the—intent—of—thetegrstature—that—the

11 | Rates for coverage provided by the association nust be

12 | actuarially sound and not conpetitive with approved rates

13| charged in the admtted voluntary market such that the

14 | associ ation functions as a residual market mechanismto

15| provide insurance only when the insurance cannot be procured

16 | in the voluntary market. The plan of operation shall provide

17 | a nechanismto assure that the average base rates for each

18 | Iine of business charged by the asociation for hurricane

19 | coverage for each unmitigated risk in a particular county

20| shall be no | ower than the hi ghest departnent-approved rate

21 | within the association's eligible area for hurricane coverage

22 |1 in the voluntary market for each line of business in such

23| county, anmpong the 20 largest insurers actually witing such

24 | coverage i n such count y;r—begianinghotater—than—Jandary—1;-

25 | 1999 —therates—charged—by—the—associration—for—eacht+ne—of

26 | business—are—+eftective—of—approvetd—+ates—inthe—votuntary

27 | market—for—hurricane—coverage—for—eacht+rne—of—business—in—the

28 | vartous—areas—eH-gibtefor—associati-on—coverage.

29 (I'1'l') Notwithstandi ng any ot her provision of |aw,

30 | windstormrates under this subsection previously adjudicated

31| for use and in effect as of the effective date of this act,
36
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1| and the related nitigation credit program shall apply to

2| rates of the association and shall continue in effect unti

3| such rates are fully phased in. The rate for a particul ar

4| group or class of policies nay be increased only after the

5] full phase-in of the current rate plan as to that group or

6 | class of policies.

7 c. The association shall provide for w ndstorm

8 | coverage on residential properties inlinmts up to $10 mllion
9] for comercial lines residential risks and up to $1 mllion

10| for personal lines residential risks. If coverage with the

11 | association is sought for a residential risk valued in excess
12| of these linits, coverage shall be available to the risk up to
13 | the replacenent cost or actual cash value of the property, at
14 | the option of the insured, if coverage for the risk cannot be
15 ) located in the authorized market. The association nust accept
16 | a commercial lines residential risk with linmts above $10

17 | mllion or a personal lines residential risk with [inmts above
18| $1 nmillion if coverage is not available in the authorized

19 | market. The association nay wite coverage above the limts
20 | specified in this subparagraph with or without facultative or
21 | other reinsurance coverage, as the association deternines
22 | appropri ate.
23 d. The plan of operation nust provide objective
24 | criteria and procedures, approved by the departnent, to be
25| uniformy applied for all applicants in deternining whether an
26 | individual risk is so hazardous as to be uninsurable. In
27 | making this determination and in establishing the criteria and
28 | procedures, the follow ng shall be considered:
29 (1) \Whether the likelihood of a loss for the
30| individual risk is substantially higher than for other risks
31| of the sane cl ass; and
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(I'l1) Whether the uncertainty associated with the
i ndividual risk is such that an appropriate prem um cannot be
det er nmi ned.

The acceptance or rejection of a risk by the association
pursuant to such criteria and procedures nust be construed as
the private placenent of insurance, and the provisions of
chapter 120 do not apply.

e. The policies issued by the association nust provide
that if the association obtains an offer from an authorized
insurer to cover the risk at its approved rates under either a
standard policy including wind coverage or, if consistent with
the insurer's underwiting rules as filed with the departnent,
a basic policy including wind coverage, the risk is no | onger
eligible for coverage through the association. Upon
termination of eligibility, the association shall provide
witten notice to the policyhol der and agent of record stating
that the association policy nust be cancel ed as of 60 days
after the date of the notice because of the offer of coverage
froman authorized insurer. O her provisions of the insurance
code relating to cancellation and notice of cancellation do
not apply to actions under this sub-subparagraph

f. Association policies and applications nust include
a notice that the association policy could, under this
section, be replaced with a policy issued by an authorized
i nsurer that does not provide coverage identical to the
coverage provided by the association. The notice shall also
speci fy that acceptance of association coverage creates a
concl usive presunption that the applicant or policyholder is
aware of this potential
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g. |If the risk accepts an offer of coverage through

t he mar ket assistance program or through a nechani sm

establ i shed by the association, either before the policy is

i ssued by the association or during the first 30 days of

coverage by the association, and the produci ng agent who

submitted the application to the association is not currrently

appoi nted by the insurer, the insurer shall either

(1) Pay to the producing agent of record of the

policy, for the first year, an anount that is the greater of

the insurer's usual and customary conmission for the type of

policy witten or a fee equal to the usual and custonmary

conmm ssi on of the association; or

(1) Ofer to all ow the produci ng agency of record of

the policy to continue servicing the policy for a period of

not less than 1 year and offer to pay the agent the greater of

the insurer's or the association's usual and customary

conmi ssion for the type of policy witten.

If the new or producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance

Wi th sub-sub-subparagraph (I).

h. Wen the association enters into a contractua

agreenent for a take-out plan, the producing agent of record

of the association policy is entitled to retain any unear ned

conm ssion on the policy, and the insurer shall either

(1) Pay to the producing agent of record of the

association policy, for the first year, an anount that is the

greater of the insurer's usual and customary conmi ssion for

the type of policy witten or a fee equal to the usual and

customary conm ssion of the association; or
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(1) Ofer to all ow the produci ng agent of record of

the association policy to continue servicing the policy for a

period of not less than 1 year and offer to pay the agent the

greater of the insurer's or the association's usual and

customary conmi ssion for the type of policy witten.

If the new or producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance

Wi th sub- sub- subpar agraph(l).

6.a. The plan of operation may authorize the fornmation
of a private nonprofit corporation, a private nonprofit
uni ncor porated association, a partnership, a trust, alinted
liability conpany, or a nonprofit nutual conpany which may be
enpower ed, anong ot her things, to borrow noney by issuing
bonds or by incurring other indebtedness and to accunul ate
reserves or funds to be used for the paynent of insured
cat astrophe | osses. The plan nmay authorize all actions
necessary to facilitate the i ssuance of bonds, including the
pl edgi ng of assessnents or other revenues.

b. Any entity created under this subsection, or any
entity fornmed for the purposes of this subsection, may sue and
be sued, may borrow npney; issue bonds, notes, or debt
instrunents; pledge or sell assessnents, market equalization
surcharges and ot her surcharges, rights, prem uns, contractua
rights, projected recoveries fromthe Florida Hurricane
Cat astrophe Fund, other reinsurance recoverables, and other
assets as security for such bonds, notes, or debt instrunents;
enter into any contracts or agreenents necessary or proper to
acconpl i sh such borrow ngs; and take other actions necessary
to carry out the purposes of this subsection. The association
may i ssue bonds or incur other indebtedness, or have bonds
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i ssued on its behalf by a unit of l|ocal governnment pursuant to
subparagraph (g)2., in the absence of a hurricane or other
weat her-rel ated event, upon a determ nation by the association
subj ect to approval by the departnent that such action woul d
enable it to efficiently neet the financial obligations of the
associ ation and that such financings are reasonably necessary
to effectuate the requirenments of this subsection. Any such
entity may accurul ate reserves and retain surpluses as of the
end of any association year to provide for the paynent of

| osses incurred by the association during that year or any
future year. The association shall incorporate and continue
the plan of operation and articles of agreenent in effect on
the effective date of chapter 76-96, Laws of Florida, to the
extent that it is not inconsistent with chapter 76-96, and as
subsequently nodified consistent with chapter 76-96. The board
of directors and officers currently serving shall continue to
serve until their successors are duly qualified as provided
under the plan. The assets and obligations of the plan in
effect immediately prior to the effective date of chapter
76-96 shall be construed to be the assets and obligations of

t he successor plan created herein.

c. Inrecognition of s. 10, Art. | of the State
Constitution, prohibiting the inpairnent of obligations of
contracts, it is the intent of the Legislature that no action
be taken whose purpose is to inpair any bond indenture or
financi ng agreenent or any revenue source conmtted by
contract to such bond or other indebtedness issued or incurred
by the association or any other entity created under this
subsecti on.

7. On such coverage, an agent's renuneration shall be
t hat anmount of nobney payable to the agent by the terns of his
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or her contract with the conpany with which the business is

pl aced. However, no conmission will be paid on that portion of
the premiumwhich is in excess of the standard prem um of that
conpany.

8. Subject to approval by the departnent, the
association nmay establish different eligibility requirenents
and operational procedures for any line or type of coverage
for any specified eligible area or portion of an eligible area
if the board determ nes that such changes to the eligibility
requi renments and operational procedures are justified due to
the voluntary nmarket being sufficiently stable and conpetitive
in such area or for such Iine or type of coverage and that
consuners who, in good faith, are unable to obtain insurance
t hrough the voluntary market through ordinary methods woul d
continue to have access to coverage fromthe association. Wen
coverage is sought in connection with a real property
transfer, such requirenents and procedures shall not provide
for an effective date of coverage |ater than the date of the
closing of the transfer as established by the transferor, the
transferee, and, if applicable, the | ender

9. Notwithstandi ng any other provision of |aw

a. The pledge or sale of, the |ien upon, and the
security interest in any rights, revenues, or other assets of
the association created or purported to be created pursuant to
any financing docunents to secure any bonds or other
i ndebt edness of the association shall be and remain valid and
enforceabl e, notw thstanding the cormmencenent of and during
the continuation of, and after, any rehabilitation
i nsol vency, |iquidation, bankruptcy, receivership,
conservat orshi p, reorgani zation, or simlar proceedi ng agai nst
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1| the association under the laws of this state or any other
2| applicable | aws.
3 b. No such proceeding shall relieve the association of
4] its obligation, or otherwise affect its ability to performits
5] obligation, to continue to collect, or levy and collect,
6 | assessnents, narket equalization or other surcharges,
7 | projected recoveries fromthe Florida Hurricane Catastrophe
8 | Fund, reinsurance recoverables, or any other rights, revenues,
9| or other assets of the association pl edged.
10 c. Each such pledge or sale of, lien upon, and
11| security interest in, including the priority of such pl edge,
12 | lien, or security interest, any such assessnents, energency
13 | assessnents, narket equalization or renewal surcharges,
14 | projected recoveries fromthe Florida Hurricane Catastrophe
15| Fund, reinsurance recoverables, or other rights, revenues, or
16 | ot her assets which are collected, or |evied and coll ect ed,
17 | after the comencenent of and during the pendency of or after
18 | any such proceedi ng shall continue unaffected by such
19 | proceedi ng.
20 d. As used in this subsection, the term"financing
21 | docunents" means any agreenent, instrunment, or other docunent
22 | now existing or hereafter created evidencing any bonds or
23 | other indebtedness of the association or pursuant to which any
24 | such bonds or other indebtedness has been or nay be issued and
25 | pursuant to which any rights, revenues, or other assets of the
26 | association are pledged or sold to secure the repaynent of
27 | such bonds or indebtedness, together with the paynent of
28 | interest on such bonds or such indebtedness, or the paynent of
29 | any other obligation of the association related to such bonds
30 | or indebtedness.
31
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e. Any such pledge or sale of assessnents, revenues,
contract rights or other rights or assets of the association
shall constitute a lien and security interest, or sale, as the
case may be, that is inmediately effective and attaches to
such assessnents, revenues, contract, or other rights or
assets, whether or not inposed or collected at the tine the
pl edge or sale is made. Any such pledge or sale is effective,
val i d, binding, and enforceabl e against the association or
other entity making such pledge or sale, and valid and bi ndi ng
agai nst and superior to any conpeting clainms or obligations
owed to any other person or entity, including policyholders in
this state, asserting rights in any such assessnents,
revenues, contract, or other rights or assets to the extent
set forth in and in accordance with the terns of the pl edge or
sal e contained in the applicable financing docunents, whether
or not any such person or entity has notice of such pl edge or
sal e and wi thout the need for any physical delivery,
recordation, filing, or other action

f. There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any nenber
insurer or its agents or enployees, agents or enployees of the
associ ati on, nenbers of the board of directors of the
association, or the departnent or its representatives, for any
action taken by themin the performance of their duties or
responsibilities under this subsection. Such i munity does not
apply to actions for breach of any contract or agreenent
pertaining to insurance, or any willful tort.

10. It is the intent of the Legislature that the

associ ati on vigorously pursue an exenption fromfederal incone

taxation and tax-free status for bonds issued by or on behalf

of the association. In furtherance of this intent:
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1 a. The association shall retain such expert tax

2 | counsel and bond counsel as necessary and expend such funds as
3 | necessary to pursue such negotiations or litigation as nay

4| lead to favorable tax rulings.

5 b. The association shall, no later than January 1

6 | 2002, provide a report to the Governor, the |Insurance

7 | Conmi ssioner, the President of the Senate, and the Speaker of
8 | the House of Representatives detailing the status of the

9| negotiations or litigation and recommendi ng statutory changes,
10 if any, needed to secure favorable tax rulings.

11 (f)1. In recognition of the fact that the association
12 | created under this subsection furthers an essentially

13 | governnental purpose, the association is exenpt from prem um
14 | taxes effective July 1, 2002.

15 2. Begining with the 2002-2003 fiscal year, and except
16 | for years in which the association is collecting regular or

17 | erergency assessnents under this subsection, the association
18 | shall annually transfer the sumof $5 nillion to the Genera
19 | Revenue Fund, which noneys shall be appropriated for hurricane
20| loss mitigation purposes as specified in s. 215.555(7)(c).
21| Such appropriations are in addition to any appropriations
22 | required or authorized by s. 215.555(7)(c).
23 (6) RESIDENTI AL PROPERTY AND CASUALTY JO NT
24 | UNDERWRI TI NG ASSOCI ATI ON. - -
25 (c) The plan of operation of the association
26 1. My provide for one or nore designated insurers,
27 | able and willing to provide policy and clains service, to act
28 | on behal f of the association to provide such service. Each
29 | licensed agent shall be entitled to indicate the order of
30 | preference regarding who will service the business placed by
31| the agent. The association shall adhere to each agent's
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preferences unless after consideration of other factors in
assi gni ng agents, including, but not linted to, servicing
capacity and fee arrangenents, the association has reason to
believe it is in the best interest of the association to nake
a different assignnent.

2. Must provide for adoption of residential property
and casualty insurance policy forns, which fornms nust be
approved by the departnent prior to use. The association
shal | adopt the follow ng policy forns:

a. Standard personal lines policy forms including wnd
coverage, which are nultiperil policies providing what is
generally considered to be full coverage of a residential
property simlar to the coverage provided under an HO 2, HO 3,
HO 4, or HO 6 policy.

b. Standard personal lines policy fornms without w nd
coverage, which are the sane as the policies described in
sub- subparagraph a. except that they do not include w nd
cover age.

c. Basic personal lines policy forns including wnd
coverage, which are policies sinmlar to an HO-8 policy or a
dwelling fire policy that provide coverage neeting the
requi rements of the secondary nortgage narket, but which
coverage is nore limted than the coverage under a standard
policy.

d. Basic personal lines policy forns wthout w nd
coverage, which are the sane as the policies described in
sub- subparagraph c. except that they do not include w nd
cover age.

e. Commercial lines residential policy forns including
wi nd coverage that are generally simlar to the basic perils
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1| of full coverage obtainable for comercial residential

2| structures in the adnitted voluntary nmarket.

3 f. Comercial lines residential policy fornms wthout

4 | wi nd coverage, which are the sane as the policies described in

5 | sub-subpar agraph e. except that they do not include w nd

6 | coverage.

7 3. May provide that the association nmay enpl oy or

8 | otherwi se contract with individuals or other entities to

9| provide admi nistrative or professional services that may be

10 | appropriate to effectuate the plan. The associati on shal

11 | have the power to borrow funds, by issuing bonds or by

12 | incurring other indebtedness, and shall have other powers

13 | reasonably necessary to effectuate the requirenents of this

14 | subsection. The association may issue bonds or incur other

15 | i ndebt edness, or have bonds issued on its behalf by a unit of

16 | | ocal governnent pursuant to subparagraph (g)2., in the

17 | absence of a hurricane or other weather-rel ated event, upon a

18 | determ nation by the association, subject to approval by the

19 | departnent, that such action would enable it to efficiently

20 | neet the financial obligations of the association and that

21 | such financings are reasonably necessary to effectuate the

22 | requirenents of this subsection. The association is

23 | authorized to take all actions needed to facilitate tax-free

24 | status for any such bonds or indebtedness, including formation

25 ] of trusts or other affiliated entities. The association shal

26 | have the authority to pledge assessnents, projected recoveries

27 | fromthe Florida Hurricane Catastrophe Fund, other reinsurance

28 | recoverabl es, narket equalization and ot her surcharges, and

29 | other funds available to the association as security for bonds

30| or other indebtedness. |In recognition of s. 10, Art. | of the

31| State Constitution, prohibiting the inpairnment of obligations
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of contracts, it is the intent of the Legislature that no
action be taken whose purpose is to inpair any bond indenture
or financing agreenent or any revenue source conmitted by
contract to such bond or other indebtedness.

4. Must require that the association operate subject
to the supervision and approval of a board of governors
consisting of the nenbers of the State Board of
Adm ni strat i on. eenststng—of—13—individvals—inetudi-ng—1—who
is—etected—as—chair—Fhe board-shatt——consist—of -
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5. Must provide a procedure for determning the
eligibility of a risk for coverage, as follows:

a. Wth respect to personal lines residential risks,
if the risk is offered coverage froman authorized insurer at
the insurer's approved rate under either a standard policy
i ncluding wind coverage or, if consistent with the insurer's
underwiting rules as filed with the departnent, a basic
policy including wind coverage, the risk is not eligible for
any policy issued by the association

(1) If the risk accepts an offer of coverage through

t he mar ket assistance program or through a nechani sm

establ i shed by the association, either before the policy is

i ssued by the association or during the first 30 days of

coverage by the association, and the produci ng agent who

submitted the application to the association is not currently

appoi nted by the insurer, the insurer shall either

(A) Pay to the producing agent of record of the

policy, for the first year, an anount that is the greater of

the insurer's usual and customary conmmission for the type of

policy witten or a fee equal to the usual and customary

comm ssi on of the association; or

(B) Ofer to allow the produci ng agent of record of

the policy to continue servicing the policy for a period of

not less than 1 year and offer to pay the agent the greater of

the insurer's or the association's usual and customary

conmi ssion for the type of policy witten.

If the new or producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance

Wi th sub-sub-sub-subparagraph (A
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(1'1) Wen the association enters into a contractua

agreenent for a take-out plan, the producing agent of record

of the association policy is entitled to retain any unear ned

conm ssion on the policy, and the insurer shall either

(A) Pay to the producing agent of record of the

association policy, for the first year, an anount that is the

greater of the insurer's usual and customary conmi ssion for

the type of policy witten or a fee equal to the usual and

customary conm ssion of the association; or

(B) Ofer to allow the produci ng agent of record of

t he associaton policy to continue servicing the policy for a

period of not less than 1 year and offer to pay the agent the

greater of the insurer's or the association's usual and

customary conmi ssion for the type of policy witten.

If the new or producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance
Wi th sub-sub-sub-subparagraph (A .H—the+isk—accepts—an
of-fer—of—coveragethroeugh—themarket—asststanceptan—or—an
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Y/ Y/

i —|If the risk is not

able to obtain any such offer, the risk is eligible for either
a standard policy including wind coverage or a basic policy

i ncludi ng wi nd coverage i ssued by the association; however, if
the risk could not be insured under a standard policy

i ncludi ng wi nd coverage regardl ess of market conditions, the
risk shall be eligible for a basic policy including w nd
coverage unl ess rejected under subparagraph 8. The associ ation
shal|l determine the type of policy to be provided on the basis
of objective standards specified in the underwiting manua

and based on generally accepted underwiting practices.

b. Wth respect to comercial |ines residential risks,
if the risk is offered coverage under a policy including wnd
coverage froman authorized insurer at its approved rate, the
risk is not eligible for any policy issued by the association

(1) If the risk accepts an offer of coverage through

the market assistance program or through a nechani sm

establ i shed by the association, either before the policy is

i ssued by the association or during the first 30 days of

coverage by the association, and the produci ng agent who

submitted the application to the association is not currently

appoi nted by the insurer, the insurer shall either

(A) Pay to the producing agent of record of the

policy, for the first year, an anount that is the greater of

the insurer's usual and customary conmission for the type of

policy witten or a fee equal to the usual and customary

comm ssi on of the association; or

(B) Ofer to allow the produci ng agent of record of

the policy to continue servicing the policy for a period of

not less than 1 year and offer to pay the agent the greater of
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the insurer's or the association's usual and customary

conm ssion for the type of policy witten.

If the new or producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance

Wi th sub-sub-sub-subparagraph (A

(I'1) Wen the association enters into a contractua

agreenent for a take-out plan, the producing agent of record

of the association policy is entitled to retain any unear ned

conm ssion on the policy, and the insurer shall either

(A) Pay to the producing agent of record of the

association policy, for the first year, an anount that is the

greater of the insurer's usual and customary conmi ssion for

the type of policy witten or a fee equal to the usual and

customary conm ssion of the association; or

(B) Ofer to allow the produci ng agent of record of

t he associaton policy to continue servicing the policy for a

period of not less than 1 year and offer to pay the agent the

greater of the insurer's or the association's usual and

customary conmi ssion for the type of policy witten.

If the new or producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance

Wi th sub-sub-sub-subparagraph (A). tHH—therisk—aceepts—an

52

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPRER O

HB 1607, Second Engrossed

of—spHttingthe—commsston-If the risk is not able to obtain

any such offer, the risk is eligible for a policy including

wi nd coverage issued by the associati on.

c. This subparagraph does not require the association
to provide wind coverage or hurricane coverage in any area in
whi ch such coverage is avail abl e through the Florida Wndstorm
Underwriting Association

6. Must include rules for classifications of risks and
rates therefor.

7. Must provide that if prem um and investnent incone
attributable to a particular plan year are in excess of
projected | osses and expenses of the plan attributable to that
year, such excess shall be held in surplus. Such surplus shal
be available to defray deficits as to future years and shal
be used for that purpose prior to assessing nenber insurers as
to any plan year.

8. Must provide objective criteria and procedures to
be uniformy applied for all applicants in deternining whether
an individual risk is so hazardous as to be uninsurable. In
maki ng this deternmination and in establishing the criteria and
procedures, the foll owi ng shall be considered:

a. \Whether the likelihood of a loss for the individua
risk is substantially higher than for other risks of the sane
class; and
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b. Wether the uncertainty associated with the
i ndividual risk is such that an appropriate prem um cannot be
det er nmi ned.

The acceptance or rejection of a risk by the association shal
be construed as the private placenent of insurance, and the
provi sions of chapter 120 shall not apply.

9. Must provide that the association shall make its
best efforts to procure catastrophe reinsurance at reasonable
rates, as deternined by the board of governors.

10. Must provide that in the event of regular deficit
assessnent s under sub-subparagraph (b)3.a. or sub-subparagraph
(b)3.b., or by the Florida Wndstorm Underwiting Association
under sub-sub-subparagraph (2)(b)2.d.(1) or
sub- sub- subparagraph (2)(b)2.d.(I1), the association shal
| evy upon association policyholders in its next rate filing,
or by a separate rate filing solely for this purpose, a narket
equal i zation surcharge in a percentage equal to the total
anmount of such regul ar assessnents divided by the aggregate
statewide direct witten premiumfor subject |ines of business
for nmenber insurers for the prior cal endar year. Market
equal i zati on surcharges under this subparagraph are not
consi dered prenm um and are not subject to comissions, fees,
or premumtaxes; however, failure to pay a market
equal i zation surcharge shall be treated as failure to pay
prem um

11. The policies issued by the association nust
provide that, if the association or the nmarket assistance plan
obtains an offer froman authorized insurer to cover the risk
at its approved rates under either a standard policy including
wi nd coverage or a basic policy including wind coverage, the
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risk is no longer eligible for coverage through the
associ ation. However, if the risk is located in an area in
which Florida Wndstorm Underwiting Association coverage is
avail abl e, such an offer of a standard or basic policy
terminates eligibility regardl ess of whether or not the offer
i ncludes wi nd coverage. Upon termination of eligibility, the
associ ation shall provide witten notice to the policyhol der
and agent of record stating that the association policy shal
be cancel ed as of 60 days after the date of the notice because
of the offer of coverage froman authorized insurer. O her
provi sions of the insurance code relating to cancellation and
notice of cancellation do not apply to actions under this
subpar agr aph.

12. Association policies and applications nust include
a notice that the association policy could, under this section
or s. 627.3511, be replaced with a policy issued by an
admtted insurer that does not provide coverage identical to
t he coverage provided by the association. The notice shal
al so specify that acceptance of association coverage creates a
concl usive presunption that the applicant or policyholder is
aware of this potenti al

13. May establish, subject to approval by the
departnment, different eligibility requirenents and operationa
procedures for any line or type of coverage for any specified
county or area if the board determ nes that such changes to
the eligibility requirenments and operational procedures are
justified due to the voluntary nmarket being sufficiently
stabl e and conpetitive in such area or for such line or type
of coverage and that consuners who, in good faith, are unable
to obtain insurance through the voluntary market through
ordi nary nethods woul d continue to have access to coverage
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fromthe association. Wen coverage i s sought in connection
with a real property transfer, such requirenents and
procedures shall not provide for an effective date of coverage
| ater than the date of the closing of the transfer as
established by the transferor, the transferee, and, if
appl i cabl e, the | ender.

Section 18. Subsection (4) of section 627.3511
Fl orida Statutes,is anended to read:

627.3511 Depopul ation of Residential Property and
Casualty Joint Underwriting Association.--

(4) AGENT BONUS. --Whien the Residential Property and
Casualty Joint Underwriting Association enters into a
contractual agreenent for a take-out plan that provides a
bonus to the insurer, the producing agent of record of the
association policy is entitled to retain any unearned
conmm ssion on such policy, and the insurer shall either

(a) Pay to the producing agent of record of the
association policy, for the first year, an anount that is the

greater of the insurer's usual and customary conmi ssion for

the type of policy witten or a fee equal to the usual and

customary conm ssion of the associ ati on afr—areuhrt—egual—to—the
. , I I . F I F

(b) Ofer to allow the producing agent of record of
the association policy to continue servicing the policy for a
period of not less than 1 year and offer to pay the agent the
greater of the insurer's or the association's usual and

customary conmi ssion for the type of policy witten.
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If the new or producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance

wi th paragraph (a). The insurer need not take any further

action if the offer is rejected. This subsection does not
apply to any reciprocal interinsurance exchange, nonprofit
federation, or any subsidiary or affiliate of such
organi zation. This subsection does not apply if the agent is
al so the agent of record on the new coverage. The requirenent
of this subsection that the producing agent of record is
entitled to retain the unearned commri ssion on an associ ation
policy does not apply to a policy for which coverage has been
provided in the association for 30 days or less or for which a
cancel l ation notice has been issued pursuant to s.
627.351(6)(c)11. during the first 30 days of coverage.

Section 19. Subsection (2) of section 627.7013,
Florida Statutes is anmended to read:

627.7013 Oderly narkets for personal |ines
residential property insurance.--

(2) MORATORI UM COWVPLETI ON. - -

(a) As used in this subsection, the term"total nunber
of policies" nmeans the nunber of an insurer's policies of a
specified type that were in force on June 1, 1996, or the date
on which this section becane | aw, whi chever was | ater

(b) The following restrictions apply only to
cancel l ation or nonrenewal of personal |ines residential
property insurance policies that were in force on June 1
1996, or the date on which this section becane | aw, whichever
was | ater.

1. In any 12-nonth period, an insurer nay not cance
or nonrenew nore than 5 percent of such insurer's total nunber
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of honeowner's policies, 5 percent of such insurer's total
nunber of nobile honme owner's policies, or 5 percent of such
insurer's total nunber of personal |ines residential policies
of all types and classes in the state for the purpose of
reducing the insurer's exposure to hurricane clains and nay
not, with respect to any county, cancel or nonrenew nore than
10 percent of its total nunmber of honeowner's policies, 10
percent of its total nunber of nobile honme owner's policies,
or 10 percent of its total nunber of personal |ines
residential policies of all types and classes in the county
for the purpose of reducing the insurer's exposure to
hurricane clains. This subparagraph does not prohibit any
cancel | ati ons or nonrenewal s of such policies for any other

| awful reason unrelated to the risk of loss from hurricane

exposure.
2.a. |If, for any 12-nonth period, an insurer proposes
to cancel or nonrenew personal lines residential policies to

an extent not authorized by subparagraph 1. for the purpose of
reduci ng exposure to hurricane clains, the insurer nust file a
phaseout plan with the departnent at |east 90 days prior to
the effective date of the plan. In the plan, the insurer nust
denonstrate to the departnent that the insurer is protecting
mar ket stability and the interests of its policyholders. The
pl an may not be inplenented unless it is approved by the
departnment. In devel oping the plan, the insurer nust consider
pol i cyhol der | ongevity, the use of voluntary incentives to
acconplish the reduction, and geographic distribution. The

i nsurer nust denonstrate that under the plan the insurer wll
not cancel or nonrenew nore policies in the 12-nonth period
than the | argest nunber of simlar policies the insurer
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cancel ed or nonrenewed for any reason in any 12-nonth period
bet ween August 24, 1989, and August 24, 1992.

b. If the insurer considers the nunber of
cancel | ati ons and nonrenewal s under sub-subparagraph a. to be
insufficient, the insurer may apply for approval of additiona
cancel l ati ons or nonrenewal s on the basis of an unreasonable
risk of insolvency. In evaluating a request under this
sub- subpar agr aph, the departnent shall consider and shal
require the insurer to provide information relevant to: the
insurer's size, market concentration, and general financi al
condition; the portion of the insurer's business in this state
represented by personal lines residential property insurance;
t he reasonabl eness of assunptions with respect to size,
frequency, severity, and path of hurricanes; the reinsurance
available to the insurer and potential recoveries fromthe
Florida Hurricane Catastrophe Fund; and the extent to which
the insurer's assets have been voluntarily transferred by
di vidend or otherwise fromthe insurer to its stockhol ders,
parent conpanies, or affiliated conpanies since June 1, 1996,
or the date on which this section becane | aw, whi chever was
later. In the inplenentation of exposure reductions under this
sub- subpar agraph, the departnent and the insurer shal
consi der such factors as policyhol der |ongevity, the use of
voluntary incentives to acconplish the exposure reduction, and
geographi c distribution

c. A policy shall not be counted as havi ng been
cancel ed or nonrenewed for purposes of this subsection if any
of the foll owi ng apply:

(1) The policy was cancel ed or nonrenewed for an
underwiting reason unrelated to the risk of loss from
hurricane exposure, nonpayment of premum or any other | awful
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reason that is unrelated to the risk of loss fromhurricane
exposure. The departnent shall consider the reason specified
in the notice of cancellation or nonrenewal to be the reason
for the cancellation or nonrenewal unless the department finds
by a preponderance of the evidence that the stated reason was
not the insurer's actual reason for the cancellation or

nonr enewal .

(I'1) The cancellation or nonrenewal was initiated by
t he insured.

(I'11) The insurer has offered the policyhol der
repl acenent or alternative coverage at approved rates, which
coverage neets the requirenents of the secondary nortgage
mar ket .

d. In addition to any other cancell ations or
nonrenewal s subject to the limtations in this subsection, a
policy shall be considered as having been cancel ed or
nonrenewed for purposes of this subsection if:

(1) The insurer inplenents a rate increase under the
use-and-file provisions of s. 627.062(2)(a)2., which rate
i ncrease exceeds 150 percent of the increase ultimtely
approved by the departnent, and, while the rate filing was
pendi ng, the policyhol der voluntarily cancel ed or nonrenewed
the policy and obtained replacenent coverage from anot her
insurer, including the Residential Property and Casualty Joint
Underwriting Association; or

(I'l1) The insurer reduces the commission to an agent by
nore than 25 percent and the agent thereafter places the risk
wi th another insurer, including the Residential Property and
Casualty Joint Underwriting Association, or the Florida
W ndst orm Underwriting Associ ati on
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e. The departnent nust approve or di sapprove an
application for a waiver within 90 days after the departnent
receives the application for waiver.

3. In addition to the cancellations or nonrenewal s
aut hori zed under this section, an insurer may cancel or
nonrenew policies to the extent authorized by an exenption
fromor waiver of either the noratoriumcreated by chapter
93-401, Laws of Florida, or the noratorium phaseout under
former s. 627.7013(2).

4. Notwi thstandi ng any provisions of this section to
the contrary, this section does not apply to any insurer that,
prior to August 24, 1992, filed notice of such insurer's
intent to discontinue witing insurance in this state under s.
624. 430, and for which a finding has been made by the
departnment, the Division of Adm nistrative Hearings of the
Depart nent of Managenent Services, or a court that such notice
satisfied all requirenents of s. 624.430. Nothing in this
section shall be construed to authorize an insurer to wthdraw
fromany |ine of property insurance business for the purpose
of reducing exposure to risk of hurricane loss if such
wi t hdrawal conmmenced at any tine that the noratorium under
chapter 93-401, Laws of Florida, or the noratorium phaseout
under this section is in effect.

5. The followi ng actions by an insurer do not
constitute cancellations or nonrenewal s for purposes of this
subsecti on:

a. The transfer of a risk fromone adnmitted insurer to
another admtted i nsurer, unless the ternms of the new or
repl acenent policy place the policyholder in default of a
nort gage obligation
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1 b. An increase in the hurricane deductible applicable
2| to the policy, unless the new deductible places the
3| policyholder in default of a nortgage obligation or the
4 | deductible exceeds the linmts specified in s. 627.701
5 c. Any other | awful change in coverage that does not
6 | pl ace the policyholder in default of a nortgage obligation
7 d. A cancellation or nonrenewal that is part of the
8 | sane action as the renoval of a policy including w ndstorm or
9| hurricane coverage fromthe Residential Property and Casualty
10| Joint Underwiting Association
11 6. In order to assure fair and effective enforcenent
12 | of this subsection, each insurer shall, no | ater than Cctober
13| 1, 1996, report to the departnent the policy nunber of each
14 | policy subject to this subsection, arranged by county. The
15| report shall include the policy nunber for each personal I|ines
16 | residential policy that was in force on June 1, 1996, or the
17 | date this section becanme | aw, whichever was | ater. Begi nning
18 | Cctober 1, 1996, each insurer shall also report, on a nonthly
19 | basis, all cancellations and nonrenewal s of policies included
20| in such policy list and the reasons for the cancell ations and
21 | nonrenewal s.
22 (c) The departnent may adopt rules to inplenent this
23 | subsecti on.
24 (d) This section shall cease to operate at such tine
25| as the departnment determines that the insured value of al
26 | residential properties insured by the Florida Wndstorm
27 | Underwiting Association and all properties insured by the
28 | Residential Property and Casualty Joint Underwiting
29 | Associ ation under policies providing wind coverage, conbined,
30 | has remni ned bel ow $25 billion for 3 consecutive nonths, based
31
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on exposure data reported to the departnent by the
associ ati ons.
(e) This subsection is repealed on June 1, 2004 266%
Section 20. Subsections (1) and (4) of section
624. 4072, Florida Statutes, are anended to read:
624. 4072 Mnority-owned property and casualty

insurers; limted exenption for taxation and assessnents. --

(1) A mnority business that is at |east 51 percent
owned by minority persons, as defined in s. 288.703(3),
initially issued a certificate of authority in this state as
an authorized insurer after May 1, 1998, to wite property and
casual ty insurance shall be exenpt, for a period not to exceed
10 5 years fromthe date of receiving its certificate of
authority, fromthe follow ng taxes and assessnments:

(a) Taxes inposed under ss. 175.101, 185.08, and
624. 509;

(b) Assessnents by the Florida Residential Property
and Casualty Joint Underwriting Association or by the Florida
W ndst orm Underwriting Association, as provided under s.

627. 351, except for energency assessnents collected from
policyhol ders pursuant to s. 627.351(2)(b)2.d.(I11) and
(6)(b)3.d. Any such insurer shall be a nenber insurer of the
Fl orida Wndstorm Underwriting Association and the Florida
Resi dential Property and Casualty Joint Underwiting

Associ ation. The prem uns of such insurer shall be included in
determ ning, for the Florida Wndstorm Underwiting

Associ ation, the aggregate statewide direct witten prem um
for property insurance and in determning, for the Florida
Resi dential Property and Casualty Joint Underwiting

Associ ation, the aggregate statewide direct witten prem um
for the subject lines of business for all nenber insurers.
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(4) This section is repeal ed effective Decenber 31
2010 Juhy—31—2663, and the tax and assessnent exenptions
aut hori zed by this section shall term nate on such date.

Section 21. Subsection (6) is added to section
624. 3161, Florida Statutes, to read
624. 3161 Market conduct exam nations.--
(6) The departnent shall adopt rules as necessary to

ef fectuate the market conduct exanination process, to assure

conpl i ance by the person exam ned with the applicable

provi sions of the Insurance Code. Such rules shall not exceed

the authority of the statutes involved in the market conduct

exam nati on.

Section 22. Subsection (8) is added to section
626. 171, Florida Statutes, to read:
626.171 Application for license.--
(8) The departnent shall adopt rules to effectuate the

|icense application process, including photo identification

background checks and credit reports, prelicensing courses,

the inpact of crimnal and | aw enforcenent history, and other

relevant information in an effort to deternine an applicant's

fitness and trustworthiness to engage in the business of

i nsurance.

Section 23. Paragraph (o) of subsection (1) of section
626.9541, Florida Statutes, is anended to read:

626. 9541 Unfair nethods of conpetition and unfair or
deceptive acts or practices defined.--

(1) UNFAIR METHODS OF COVPETI TI ON AND UNFAI R OR
DECEPTI VE ACTS. --The followi ng are defined as unfair nethods
of conpetition and unfair or deceptive acts or practices:

(o) Illegal dealings in prem uns; excess or reduced
charges for insurance. --
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1 1. Knowingly collecting any sumas a prem umor charge
2| for insurance, which is not then provided, or is not in due

3| course to be provided, subject to acceptance of the risk by

4| the insurer, by an insurance policy issued by an insurer as

5| pernmitted by this code.

6 2. Knowingly collecting as a prem umor charge for

7 | insurance any sumin excess of or less than the preni um or

8 | charge applicable to such insurance, in accordance with the

9| applicable classifications and rates as filed with and

10 | approved by the departnent, and as specified in the policy;
11 ) or, in cases when classifications, premuns, or rates are not
12 | required by this code to be so filed and approved, preniuns
13 | and charges in excess of or less than those specified in the
14 | policy and as fixed by the insurer. This provision shall not
15| be deened to prohibit the charging and coll ection, by surplus
16 | lines agents licensed under part VIII of this chapter, of the
17 | amount of applicable state and federal taxes, or fees as

18 | aut hori zed by s. 626.916(4), in addition to the prem um

19 | required by the insurer or the charging and collection, by
20| licensed agents, of the exact anmpunt of any discount or other
21| such fee charged by a credit card facility in connection with
22| the use of a credit card, as authorized by subparagraph (q)3.
23| in addition to the premumrequired by the insurer. This
24 | subparagraph shall not be construed to prohibit collection of
25| a premiumfor a universal life or a variable or indetermnate
26 | val ue insurance policy nade in accordance with the terns of
27 | the contract.
28 3.a. Inposing or requesting an additional prem umfor
29| a policy of notor vehicle liability, personal injury
30 | protection, nedical paynent, or collision insurance or any
31 | conbination thereof or refusing to renew the policy solely
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because the insured was involved in a notor vehicle accident
unl ess the insurer's file contains information fromwhich the
insurer in good faith determ nes that the insured was
substantially at fault in the accident.

b. An insurer which inposes and collects such a
surcharge or which refuses to renew such policy shall, in
conjunction with the notice of prem um due or notice of
nonrenewal , notify the naned insured that he or she is
entitled to rei mbursenent of such amobunt or renewal of the
policy under the conditions listed below and will subsequently
rei mburse himor her or renew the policy, if the nanmed insured
denonstrates that the operator involved in the accident was:

(1) Lawfully parked;

(1'1) Reinbursed by, or on behalf of, a person
responsi ble for the accident or has a judgnent agai nst such
per son;

(I'11) Struck in the rear by another vehicle headed in
the sane direction and was not convicted of a noving traffic
violation in connection with the accident;

(V) Hit by a "hit-and-run" driver, if the accident
was reported to the proper authorities within 24 hours after
di scovering the accident;

(V) Not convicted of a nmoving traffic violation in
connection with the accident, but the operator of the other
aut onobil e i nvol ved in such accident was convicted of a noving
traffic violation;

(VI) Finally adjudicated not to be liable by a court
of conpetent jurisdiction;

(VIl) Inreceipt of atraffic citation which was
di sm ssed or nolle prossed; or
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1 (VI11) Not at fault as evidenced by a witten

2| statenment fromthe insured establishing facts denobnstrating

3| lack of fault which are not rebutted by information in the

4 ) insurer's file fromwhich the insurer in good faith deternines

5] that the insured was substantially at fault.

6 c. In addition to the other provisions of this

7 | subpar agraph, an insurer may not fail to renew a policy if the

8 | insured has had only one accident in which he or she was at

9| fault within the current 3-year period. However, an insurer

10 | may nonrenew a policy for reasons other than accidents in

11 | accordance with s. 627.728. This subparagraph does not

12 | prohibit nonrenewal of a policy under which the insured has

13| had three or nore accidents, regardl ess of fault, during the

14 | nost recent 3-year period.

15 4. | nposing or requesting an additional prem umfor

16 | or refusing to renew, a policy for notor vehicle insurance

17 | solely because the insured conrmitted a noncrimnal traffic

18 | infraction as described in s. 318.14 unless the infraction is:

19 a. A second infraction commtted within an 18-nonth

20| period, or a third or subsequent infraction commtted within a

21| 36-nonth peri od.

22 b. A violation of s. 316.183, when such violation is a

23 | result of exceeding the lawful speed lint by nore than 15

24 | mles per hour.

25 5. Upon the request of the insured, the insurer and

26 | licensed agent shall supply to the insured the conpl ete proof

27 | of fault or other criteria which justifies the additiona

28 | charge or cancell ation

29 6. No insurer shall inpose or request an additiona

30| premium for notor vehicle insurance, cancel or refuse to issue

31| a policy, or refuse to renew a policy because the insured or
67
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1| the applicant is a handi capped or physically disabled person
2| so long as such handi cap or physical disability does not

3| substantially inpair such person's nechanically assisted

4| driving ability.

5 7. No insurer may cancel or otherw se term nate any

6 | insurance contract or coverage, or require execution of a

7 | consent to rate endorsenent, during the stated policy termfor
8 | the purpose of offering to issue, or issuing, a simlar or

9| identical contract or coverage to the sane insured with the
10 | sane exposure at a higher premiumrate or continuing an

11| existing contract or coverage with the sane exposure at an

12 | increased prem um

13 8. No insurer may issue a nonrenewal notice on any

14 | insurance contract or coverage, or require execution of a

15| consent to rate endorsenent, for the purpose of offering to
16 | issue, or issuing, a simlar or identical contract or coverage
17 | to the sane insured at a higher premiumrate or continuing an
18 | existing contract or coverage at an increased prem um w thout
19 | neeting any applicable notice requirenents.
20 9. No insurer shall, with respect to preniuns charged
21| for notor vehicle insurance, unfairly discrimnate solely on
22 | the basis of age, sex, marital status, |ocation of the risk
23 | accidents nore than 3 years old, or scholastic achi evenent.
24 10. I nposing or requesting an additional prem umfor
25| notor vehicle conprehensive or uninsured notorist coverage
26 | solely because the insured was involved in a notor vehicle
27 | accident or was convicted of a noving traffic violation
28 11. No insurer shall cancel or issue a nonrenewa
29 | notice on any insurance policy or contract w thout conplying
30| with any applicable cancellation or nonrenewal provision
31| required under the Florida I nsurance Code.
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12. No insurer shall inpose or request an additiona
prem um cancel a policy, or issue a nonrenewal notice on any
i nsurance policy or contract because of any traffic infraction
when adj udi cati on has been wi thheld and no points have been
assessed pursuant to s. 318.14(9) and (10). However, this
subpar agr aph does not apply to traffic infractions involving
accidents in which the insurer has incurred a | oss due to the
fault of the insured.

Section 24. Section 626.9651, Florida Statutes, is
created to read

626. 9651 Privacy.--The departnent shall adopt rul es

consistent with other provisions of the I nsurance Code to

govern the use of a consuner's nonpublic personal financial

and health informati on. These rules shall be based on

consistent with, and not nore restrictive than the Nati ona

Associ ation of | nsurance Commi ssioners' Privacy of Consuner

Fi nancial and Health Informati on Regul ati on adopted Sept enber

26, 2000, by the National Association of |Insurance

Conmi ssi oners, provided, however, the rules shall permt the

use and di scl osure of nonpublic personal health information

for scientific, nedical, or public policy research in

accordance with federal law. In addition, these rul es shal

be consistent with, and not nore restrictive than, the

standards contained in Title V of the Gamm Leach-Blil ey Act
of 1999 (public law 106-102). Any health insurer or health
nmai nt enance organi zati on determined by the departnment to be in

conpliance with, or to be actively undertaking conpliance

with, the consuner privacy protection rules pronul gated by the

United States Departnent of Health and Human Services, in

conformance with the Health Insurance Portability and
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Affordability Act, shall be deened in conpliance with this

section. This section shall becone effective July 1, 2001

Section 25. Paragraph (a) of subsection (2) of section
627.062, Florida Statutes, is anended to read:

627. 062 Rate standards. --

(2) As to all such classes of insurance:

(a) Insurers or rating organizations shall establish
and use rates, rating schedules, or rating nmanuals to all ow
the insurer a reasonable rate of return on such cl asses of
insurance witten in this state. Copi es A—eopy of rates,
rati ng schedules, rating manuals, prenmiumcredits or discount
schedul es, and surcharge schedul es, and changes thereto, shal
be filed with the departnment under one of the follow ng
procedures:

1. If the filing is made at | east 90 days before the
proposed effective date and the filing is not inplenmented
during the department's review of the filing and any
proceedi ng and judicial review, then such filing shall be
considered a "file and use" filing. 1In such case, the
departnment shall finalize its review by issuance of a notice
of intent to approve or a notice of intent to disapprove
within 90 days after receipt of the filing. The notice of
intent to approve and the notice of intent to di sapprove
constitute agency action for purposes of the Adm nistrative
Procedure Act. Requests for supporting infornmation, requests
for mat hemati cal or nechanical corrections, or notification to
the insurer by the departnent of its prelimnary findings
shall not toll the 90-day period during any such proceedings
and subsequent judicial review. The rate shall be deened
approved if the departnent does not issue a notice of intent
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to approve or a notice of intent to di sapprove within 90 days
after receipt of the filing.

2. If the filing is not nmade in accordance with the
provi sions of subparagraph 1., such filing shall be nade as
soon as practicable, but no later than 30 days after the
effective date, and shall be considered a "use and file"
filing. An insurer making a "use and file" filing is
potentially subject to an order by the departnent to return to
policyhol ders portions of rates found to be excessive, as
provided in paragraph (h).

Section 26. Subsection (4) is added to Section
627.0625, Florida Statutes, to read:

627.0625 Conmmercial property and casualty risk
managenent pl ans. - -

(4) Commercial notor vehicle policies that are issued

to satisfy nmandatory financial responsibility requirenents of

a state or local governnment nust provide first dollar coverage

to third-party claimnts without a deductible. Wth respect to

such policies, the departnent nmay adopt rul es necessary to

assure that clains are adnministered fairly as required by | aw.
Section 27. Subsection (8) of section 627.0651
Fl orida Statutes, is anended to read:

627.0651 Making and use of rates for notor vehicle
i nsurance. - -

(8) Rates are not unfairly discrimnatory if averaged
broadl y anong nenbers of a group; nor are rates unfairly
di scrimnatory even though they are |lower than rates for
nonmenbers of the group. However, such rates are unfairly
discrimnatory if they are not actuarially neasurable and
credible and sufficiently related to actual or expected | oss
and expense experience of the group so as to assure that
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1| nonnenbers of the group are not unfairly discrimnated
2| against. Use of a single United States Postal Service zip code
3las arating territory shall be deened unfairly discrimnatory.
4| An insurer nay not inpose a surcharge or discount for
5|liability coverages based on the type of vehicle wthout
6 | providing acceptable actuarial justification
7 Section 28. Section 627.385, Florida Statutes, is
8| created to read
9 627. 385 Conduct of residual market board nenbers.--
10 (1) (a) For various insurance coverages, a residua
11 | market has been created by legislation to provide a narket of
12 | last resort for individuals unable to secure coverage in the
13 | voluntary narket.
14 (b) Each residual nmarket's enabling legislation calls
15| for the establishnent of a board of governors or directors
16 | that operates subject to a plan of operation. The board, in
17 | carrying out its obligations, nmust engage in business
18 | transactions in order to provide and adm nister the required
19 | coverage and nmi ntain adequate funds to support the plan. In
20| order for the board to fully execute its responsibilities
21 | required by law, conflict of interest or inappropriate
22 | activity by board nenbers, or the appearance thereof, with
23 | regard to nenber insurers or policyholders of the residua
24 | mar ket nmechani sm nust be avoi ded. The Legi sl ature has
25 | determined that the provisions set forth in subsection (2) are
26 | necessary to protect the public interest by ensuring fair,
27 | reasonabl e, and beneficial board practice and activity.
28 (c) This section applies to the Florida Mdica
29 | Mal practice Joint Underwiting Association, the Florida
30| Autonpbile Joint Underwiting Association, the Florida
31| Wrkers' Conpensation Joint Underwiting Association, the
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Fl ori da Conprehensive Health Association, the Florida

W ndst orm Underwriting Association, the Florida Property and

Casualty Joint Underwriting Association, the Florida

Resi dential Property and Casualty Joint Underwiting

Associ ation, and the board nenbers thereof.

(2) To ensure that the board is free from potenti al

conflict or inappropriate behavior the followi ng are adopted

in the plan of operation of the subject residual market in

this state.
(a) A board nenber may not act as a servicing carrier

or admnistering entity for the subject plan, other than a

cl ai m adj ust nent contract open to all nmenbers of the plan.

(b) A board nenber or board nenber representative may

not use his or her position to foster or facilitate any

speci al pecuniary gain for hinself or herself, his or her

nenber conpany, or any other entity in which the board nenber

or board nenber representative or the nenber conpany has a

substantial financial interest, except as ot herw se provided

i n paragraph (a).

(c) A board nenber or board nenber representative may

not use his or her position on the board to secure or pronote

any business relationship fromwhich he or she nay derive a

financial gain.

(d) A board nenber or designee nmay not receive any

gift or gratuity, except as provided in s. 112.3248, other

than neals, while acting in his or her capacity as a board

nenber .
(3) Board nenbers and board nenber representatives

shal |l mmintain reasonabl e board expenses based on state travel

policy as set forth in s. 112.061. The board shall develop a

detail ed policy regardi ng board nenber travel, which policy
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1| nmust be based on s. 112.061 and is subject to the approval of
2 | the departnent.
3 Section 29. Section 627.4065, Florida Statutes, is
4| created to read
5 627.4065 Insured's right to return policy; notice.--A
6| health insurance policy issued or issued for delivery in this
7| state nust have printed or stanped thereon or attached thereto
8| anotice in a proninent place stating in substance that the
9| policyholder may return the policy to the insurer within 10
10 | days after its delivery and may have the prem um paid refunded
11 ) if, after exanmination of the policy or contract, the
12 | policyholder is not satisfied with it for any reason. The
13| notice nust provide that if the policyhol der, pursuant to such
14 | notice, returns the policy or contract to the insurer at its
15| hone office or branch office or to the agent through whomit
16 | was purchased, it is considered void fromthe begi nning and
17 | the parties are in the sane position as if no policy or
18 | contract had been issued. This section does not apply to group
19 | policies, single prem um nonrenewabl e policies, or travel
20 | acci dent policies.
21 Section 30. Section 627.41345 Certificate of
22 | insurance.--An insurer or agent may not issue or sign a
23 | certificate of insurance that contains terms or conditions
24 | that differ fromthose in the policy under which the
25| certificate of insurance is issued. In the event of a
26 | conflict, the terns of the policy under which the certificate
27 | of insurance is issued shall control
28 Section 31. Subsection (9) is added to section
29| 627.7015, Florida Statutes, to read:
30 627.7015 Alternative procedure for resol ution of
31| di sputed property insurance claims. --
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1 (9) For purposes of this section, the term"claint
2| refers to any dispute between an insurer and an insured
3|lrelating to a material issue of fact other than a dispute:
4 (a) Wth respect to which the insurer has a reasonabl e
5| basis to suspect fraud,;
6 (b) \Where, based on agreed-upon facts as to the cause
7] of loss, there is no coverage under the policy;
8 (c) Wth respect to which the insurer has a reasonabl e
9| basis to believe that the claimant has intentionally nade a
10 | material misrepresentation of fact which is relevant to the
11 ) claim and the entire request for paynent of a | oss has been
12 | denied on the basis of the naterial nisrepresentation; or
13 (d) VWhere the amobunt in controversy is less than $500,
14 | unless the parties agree to nediate a dispute involving a
15 | | esser ampunt.
16 Section 32. Section 627.7276, Florida Statutes, is
17 | anended to read:
18 627.7276 Notice of |limted coverage. --
19 (1) The following notice of linted coverage shall An
20 i-+e—pot-ecy—that—does—no ort-at-r—ecoverage—for—bodi
21 | injury—and—property—darage—rust be clearly stanped or printed
22 | on any notor vehicle insurance policy that provides coverage
23| only for first-party danmage to the insured vehicle, but does
24 | not provide coverage for bodily injury liability, property
25| damage liability, or personal injury protection te—the—effect
26 | that—stuch—coverage—+snot—inctuded—in—the—poHeyinthe
27 | foHHowng—rannet:
28
29 "TH S POLI CY DOES NOT PROVI DE BODILY | NJURY
30 LI ABI LI TY, AND PROPERTY DAMAGE LIABILITY, COR
31 PERSONAL | NJURY PROTECTI ON | NSURANCE OR ANY
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1 OTHER COVERAGE FOR WHI CH A SPECI FI C PREM UM

2 CHARGE IS NOT MADE, AND DOES NOT COWVPLY W TH

3 ANY FI NANCI AL RESPONSI BI LI TY LAWOR WTH THE

4 FLORI DA MOTOR VEH CLE NO FAULT LAW"

5

6 (2) This | egend nust appear on the policy declaration

7 | page antd—en—the—fHngback—oef—the—potey and be printed in a

8 | contrasting color fromthat used on the policy and in type

9] larger than the largest type used in the text thereof, as an

10 | overprint or by a rubber stanp inpression

11 Section 33. Section 627.795, Florida Statutes, is

12 | created to read:

13 627.795 Policy exceptions.--

14 (1) A title insurance conm tnent nust be issued on al

15| real estate closing transactions when a title insurance policy

16 | is to be issued, except for nmultiple conveyances on the sane

17 | property such as tinesharing

18 (2) A gap exception may not be deleted on a conmitnent

19 | until the tine of closing.

20 Section 34. Section 626.9552, Florida Statutes, is

21 | created to read

22 626. 9552 Single interest insurance.--

23 (1) When single interest insurance is witten at the

24 | expense of the purchaser or borrower in connection with a

25| finance or | oan transaction, a clear and conci se statenent

26 | must be furnished the purchaser or borrower advising the

27 | purchaser or borrower that the insurance effected is solely

28 | for the interest of the financing entity, and that no

29 | protection thereunder exists for the benefit of the purchaser

30| or borrower. When single interest insurance is witten, no

31| effort may be nade by the insurer to recover the anount of any
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payment fromthe borrower. Single interest insurance policies

nmust be clearly stanped or printed on the decl arations page,

Single interest

insurance is to be placed only after it has been deterni ned

that no other kind of insurance can be placed on the risk

except with the consent of the purchaser or borrower. Single

interest may be witten in cases of inland marine install ment

sales floater policies. If insurance cannot be obtained for

the dual protection of the purchaser or borrower, and the

seller or lender or financing entity for all the coverages

contenplated, or if obtained, is canceled by the insurer

before expiration, the seller or lender or financing entity

may obtain insurance to protect his or her interest in the

not or vehicle or other personal property, and the purchaser or

borrower may be required to pay the cost thereof. In such

event the seller or lender or financing entity shall pronptly

notify the purchaser or borrower that such insurance cannot be

obt ai ned, or has been canceled, and credit to the purchaser or

borrower the difference between the anount charged for dua

protection insurance and the actual cost of such single

i nterest insurance, less, in the event of cancellation, the

earned prem umon the dual interest insurance for the period

it was in force. If the purchaser or borrower procures

acceptabl e dual interest insurance within 30 days after the

date of such notice and provides the seller or |ender, or

finance entity with evidence that the premiumtherefore has

been paid, there is no charge to himor her for the single

i nterest coverage. As used in this section, the term

financing entity" neans a finance conpany, bank, or other

| ending institution. However, those lenders |icensed under the

Consuner Finance Act, chapter 516, nust provide coverage
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1| issued in the nane of the borrower containing the custonary

2 | nortgagee or | oss payee cl ause.

3 (2) |If acertificate is issued under a master policy,

4| the sane coverage as provided in an individual policy wll

5| apply.

6 (3) The provisions of this section do not apply to

7|title insurance as defined in s. 624.608.

8 Section 35. Subsection (1) of section 627.918, Florida

9| Statutes, is anended to read:

10 627.918 Reporting formats. --

11 (1) The departnent shall require that the reporting

12 | provided for in this part be nade on forns adopted estabht-shed

13| by the departnment or in a format conpatible with the

14 | departnent’'s +ts el ectronic data processing equi pment. The

15 | departnent shall adopt by rule standards for such approval.

16 Section 36. Subsection (3) of section 641.3108

17 | Florida Statutes, is anended to read:

18 641. 3108 Notice of cancellation of contract.--

19 (3) In the case of a health naintenance contract

20 | i ssued to an enployer or person holding the contract on behalf

21| of the subscriber group, the health mai ntenance organi zation

22 | may nmake the notification through the enployer or group

23| contract holder, and, if the health mai ntenance organi zation

24 | elects to take this action through the enpl oyer or group

25| contract holder, the organization shall be deened to have

26 | complied with the provisions of this section upon notifying

27 | the enpl oyer or group contract holder of the requirenents of

28 | this section and requesting the enpl oyer or group contract

29 | holder to forward to all subscribers the notice required

30| herein. If a subscriber group contract is not renewed due to

31| cl ai mexperience, the subscriber group is entitled to receive
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1| infornmation concerning its loss ratio. If requested by a
2 | subscriber group, a detail ed clai mexperience record may be
3| provided at a reasonabl e expense. The record shall nmintain
4 | subscriber confidentiality.
5 Section 37. Any neeting of the board or a conmmittee of
6| the Florida Wndstorm Underwiting Association, held pursuant
7]|tos. 627.351, Florida Statutes, shall be open to the public
8 | and notice shall be provided to the public pursuant to s.
9| 286. 011, Florida Statutes.
10 Section 38. Except as otherw se provided herein, this
11| act shall take effect upon beconing a | aw.
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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