Fl ori da House of Representatives - 2001 HB 1619
By Representative Franke

1 A bill to be entitled

2 An act relating to public neetings and public

3 records; anending s. 400.351, F.S.; providing

4 an exenption from public neetings and public

5 records requirenents for nursing hone governing
6 board or committee neetings held solely for the
7 pur pose of achieving internal risk nanagenent

8 obj ectives; providing for future review and

9 repeal ; providing a finding of public

10 necessity; creating s. 400.351, F.S., and

11 creating s. 400.352, F.S.; providing an

12 exenption frompublic records requirenents for
13 i nformation contained in a notification of an
14 adverse incident provided to the Agency for

15 Health Care Administration by a nursing hone

16 facility, and information and reports obtai ned
17 by the agency related to such adverse

18 incidents; providing that such information is
19 not di scoverable or admi ssible in a civil

20 action or adnministrative proceedi ng unl ess such
21 action or proceeding is a disciplinary

22 proceedi ng conducted by the agency or a

23 regul atory board; providing for future review
24 and repeal; providing a finding of public

25 necessity; anending s. 400.354, F.S.; providing
26 exenptions from public records requirenents for
27 any conpl ai nt agai nst a nursing hone for

28 violation of pt. Il of ch. 400, F.S., and for
29 i nformati on obtained by the Agency for Health
30 Care Administration during an investigation

31 related thereto; providing conditions for
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di scl osure; providing for future review and
repeal ; providing a finding of public
necessity; providing a contingent effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (18) is added to section
400. 351, Florida Statutes, to read:

400. 351 Nursing hone internal risk managenent
program - -

(18) The neetings of the comttees and any governi ng

board of a nursing hone facility held solely for the purpose

of achi eving the objectives of internal risk nanagenent as

provided by this section are exenpt fromthe provisions of s.
286.011 and s. 24(b), Art. | of the State Constitution, and
shall not be open to the public. In addition, the records of

such neetings are confidential and exenpt fromthe provisions
of s. 119.07 and s. 24(a), Art. | of the State Constitution
except as otherwise provided in this section. The exenptions

provided in this subsection are subject to the Open Gover nnent

Sunset Revi ew Act of 1995 and shall stand repeal ed on Cctober

2, 2006, unless reviewed and saved fromrepeal through

reenact ment by the Legi sl ature.

Section 2. The Legislature finds that it is a public

necessity that the neetings of the comittees and any

governi ng board of a nursing hone facility held solely for the

pur pose of achieving the objectives of internal risk

managenent as provided in s. 400.351, Florida Statutes, and

the records of such neetings, be confidential and closed to

the public because such neetings often require careful review
2
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of an individual's nedical records. Such records, as well as

other information contained in an adverse incident report

giving rise to such an internal risk nanagenent di scussion

often concern natters of a personal, sensitive, and private

nature. Furthernore, the disclosure to the public of

di scussi ons at such neetings regarding investigations of

adverse incidents at the nursing hone, the potential risk to

ot her nursing hone residents, the prevention of future such

incidents, and the resolution of risk managenent issues could

deter nursing hones frominternally reporting and correcting

the situations resulting in adverse incidents, which, in turn,

could lead to a deterioration of the services rendered at the

nursing hone, to the detrinent of the health of those served.

Therefore, the Legislature finds that the public benefit in

providing this exception to public neetings and records

requi renents substantially outweighs the benefits of

preservi ng open public access to such neetings and records.

Section 3. Paragraph (c) of subsection (6), subsection
(8), and subsection (13) of section 400.351, Florida Statutes,
are anended to read:

400. 351 Nursing hone internal risk managenent
program - -

(6)

(c) The report subnmitted to the agency shall al so
contain the nane and |license nunber of the risk manager of the
nursing hone facility, a copy of its policy and procedures
whi ch govern the neasures taken by the facility and its risk
manager to reduce the risk of injuries and adverse incidents,
and the results of such neasures. The annual report is

confidential as provided in s. 400.352 and exenpt froms.
119.07(1) and s. 24(a), Art. | of the State Constitution. The
3
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annual report is not discoverable or adnissible in any civil

or adm nistrative action, except in disciplinary proceedings

by the agency or the appropriate regul atory board. The annua

report is not available to the public as part of the record of

i nvestigation for and prosecution in disciplinary proceedi ngs

nmade available to the public by the agency or the appropriate

regul atory board. However, the agency or the appropriate

regul atory board shall nmke available, upon witten request by

a health care professional agai nst whom probabl e cause has

been found, any such records which formthe basis of the

determ nati on of probable cause. The public records exenption

provided in this subsection is subject to the Open Gover nnment

Sunset Review Act of 1995 in accordance with s. 119.15, and

shal | stand repeal ed on Cctober 2, 2006, unless reviewed and

saved fromrepeal through reenactnent by the Legislature.

(8) Any of the foll owing adverse incidents, whether
occurring in the facility or arising fromhealth care prior to
admi ssion in the facility, shall be reported by the facility
to the agency within 15 cal endar days after its occurrence:

(a) The death of a resident.

(b) Brain or spinal danage to a resident.

The agency may grant extensions to this reporting requirenent
for nore than 15 days upon justification submitted in witing
by the facility adm nistrator to the agency. The agency nay

require an additional, final report. Pursuant to s. 400. 352,

these reports are confidential and exenpt froms. 119.07(1)
and s. 24(a), Art. | of the State Constitution. In addition
t hese reports shall not be discoverable or adnissible in any

civil or admnistrative action, except in disciplinary

proceedi ngs by the agency or the appropriate regul atory board,
4
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nor shall they be available to the public as part of the

record of investigation for and prosecution in disciplinary

proceedi ngs nade available to the public by the agency or the

appropriate regul atory board. However, the agency or the

appropriate regulatory board shall nmke avail abl e, upon

written request by a health care professional agai nst whom

probabl e cause has been found, any such records which formthe

basis of the determ nati on of probable cause. The agency nay

investigate, as it deens appropriate, any such incident and

prescribe neasures that nust or may be taken in response to

the incident. The agency shall review each incident and

determ ne whether it potentially involved conduct by the

health care professional who is subject to disciplinary

action, in which case the provisions of s. 456.073 shal

apply. The exenption provided in this subsection is subject to

t he Open Governnent Sunset Review Act of 1995 in accordance
with s. 119.15, and shall stand repeal ed on Cctober 2, 2006,
unl ess revi ewed and saved fromrepeal through reenactnent by

the Legi sl ature.

(13) The agency shall have access to all facility
records necessary to carry out the provisions of this section
Pursuant to s. 400.352, the records obtai ned by the agency

under subsection (6), subsection (7), or subsection (8) are
confidential and exenpt froms. 119.07(1) and s. 24(a), Art. |
of the State Constitution. In addition, they shall not be

di scoverable or adnissible in any civil or adnmnistrative

action, except in disciplinary proceedi ngs by the agency or

the appropriate regulatory board, nor shall records obtained

pursuant to s. 456.071 be available to the public as part of

the record of investigation for and prosecution in

di sciplinary proceedi ngs nade available to the public by the
5
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agency or the appropriate regul atory board. However, the

agency or the appropriate regul atory board shall nake

avail abl e, upon witten request by a health care professiona

agai nst whom probabl e cause has been found, any such records

which formthe basis of the determ nation of probabl e cause.

The public records exenption provided in this subsection is

subj ect to the Open Governnent Sunset Review Act of 1995 in

accordance with s. 119.15, and shall stand repeal ed on Cctober

2, 2006, unless reviewed and saved fromrepeal through

reenact ment by the Legi sl ature.
Section 4. Section 400.352, Florida Statutes, is
created to read

400.352 Notification of adverse incident; public

records exenption.--The information contained in the

notification by a nursing hone facility licensed under this

part of an adverse incident, which is required under s.
400. 351(6), (7), and (8) to be provided to the agency, and
information and reports obtained by the agency related to such

adverse incidents, is confidential and exenpt froms.
119.07(1) and s. 24(a), Art. | of the State Constitution. In
addition, the information is not di scoverable or adm ssible in

acivil or admnistrative action, unless the action is a

di sciplinary proceedi ng by the agency or the appropriate

regul atory board. The infornmation may not be nade available to

the public as part of the record of investigation or

prosecution in a disciplinary proceeding which i s nade

avail abl e by the agency or a regulatory board. This exenption

is subject to the Open Governnent Sunset Review Act of 1995 in

accordance with s. 119.15 and shall stand repeal ed on Cctober

2, 2006, unless reviewed and saved from repeal through

reenact ment by the Legi sl ature.
6
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1 Section 5. The Legislature finds that it is a public

2 | necessity that information contained in a nursing hone's
3]lrequired notification to the Agency for Health Care

4 | Adm ni stration of an adverse incident, and i nformati on and

5| reports obtained by the agency related to such adverse

6| incidents, be confidential because disclosure would revea

7] information regarding a patient's identity and nedi ca

8 | records, including information of a personal and sensitive

9| nature. Further, the failure to protect the confidentiality of
10| information subnitted to or collected by the agency pursuant
11 ) to s. 400.351(6), (7), and (8), Florida Statutes, regardi ng an
12 | adverse incident, including the identity of the resident, the
13 | type of adverse incident, the potential risk to other

14 | residents, and the fact that an investigation is being

15 | conducted, woul d deter the collection of this i nformati on and
16 | the reporting of it to the agency, which in turn would prevent
17 | the agency fromeffectively carrying out its responsibility to
18 | enforce facility corrective neasures regardi ng the occurrences
19 | of adverse incidents. Rel ease of such information would deter
20 | nursing hone facilities frominternally reporting and

21| correcting the situations resulting in adverse incidents,

22 | which could lead to the deterioration of services rendered,

23] all to the detrinment of the health of those served. This

24 | exenption provides the sane confidentiality protection for

25 | nursi ng hone adverse incident reports as is currently provided
26 | for hospital adverse incident reports. The Legi sl ature has

27 | consistently acknowl edged the public necessity of this type of
28 | exenpti on.

29 Section 6. Subsection (3) is added to section 400. 354,
30| Florida Statutes, to read

31 400. 354 Conpl aint investigation procedures. --
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(3) The conplaint and all infornmation obtained by the

agency during an investigation conducted pursuant to this

section are confidential and exenpt fromthe provisions of s.
119.07(1) and s. 24(a), Art. | of the State Constitution unti
10 days after probable cause has been found to exist by the

agency, or until the person who is the subject of the

i nvestigation waives his or her privilege of confidentiality,

whi chever occurs first. In cases where the agency finds that

the conplaint is not legally sufficient or when the agency

determ nes that no probabl e cause exists, all records

pertaining thereto are confidential and exenpt fromthe
provisions of s. 119.07(1) and s. 24(a), Art. | of the State
Constitution. However, the conplaint and a summary of the

agency's findings shall be avail able, although information

therein identifying an individual shall not be disclosed. The

exenptions provided in this subsection are subject to the Open

Covernnent Sunset Review Act of 1995 in accordance with s.
119. 15, and shall stand repeal ed on Cctober 2, 2006, unless
revi ewed and saved fromrepeal through reenactnent by the

Legi sl at ure.

Section 7. The Legislature finds that it is a public

necessity that a conplaint against a nursing honme and

i nformati on obtained by the Agency for Health Care

Adm ni stration during investigation of the conplaint be

confidential because disclosure would involve revealing a

conplainant's identity and patient nedical records, and other

matters of a personal and sensitive nature. The disclosure to

the public of a conplainant's identity, a patient's nedica

records, and other personal infornmation would significantly

di scourage the filing of conplaints, thus preventing the

agency fromcarrying out its responsibility to enforce
8
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corrective neasures regarding the situations at a nursing hone

giving rise to such conplaints. Consequently, the quality of

care provided to the public by such facilities could

deteriorate, to the detrinent of the health of those served by

such facilities. Therefore, the Legislature finds that any

public benefit in providing access to such conplaints and

i nvestigative information is outweighed by the harmthis woul d

cause to individuals and the public.

Section 8. This act shall take effect on the sanme date
that HB .... or simlar legislation takes effect if such
|l egislation is adopted in the sane |egislative session or an
ext ensi on thereof and becones | aw
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HOUSE SUMVARY

Provi des an exenption from public neetings and records
requi renments for nursing hone governing board or
commttee neetings held solely for the purpose of
achieving internal risk nmanagenent objectives. Provides
an exe ion frompublic records. requirenents faor
information contained in a notification of an adverse
|nC|dent provided to the Agency for Health Care

Adm ni stration by a nursing hone facility and information
and reports obtained by the aﬂency related to such
adverse incidents. Provides that Such information is not
di scoverable or admissible in a civil action or

adm ni strative proceedi ng, _except for certain

di sci plinary proceedi ngs. Provides an exenption from
public records requirenents for anY conplalnt agai nst a
nursing hone for_ violation of pt I of ch. 400, F.S.
and for information obtained by the agenc& duri ng
investigation related to such conpl ai nt rOV|des for
future review and repeal of these exenpti ons.
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