Fl ori da House of Representatives - 2001 HB 1627
By Representative Ryan

1 A bill to be entitled

2 An act relating to environnental control

3 titling the act the "Florida Performance-Based
4 Environnmental Pernitting Act"; providing

5 | egislative findings and public purpose;

6 anending s. 403.087, F.S.; renoving provisions
7 relating to renewal of operation permits for

8 speci fi ed donestic wastewater facilities,

9 requi rements for such renewal, and Departnent
10 of Environnmental Protection recordkeeping

11 requi rements with respect to such permts;

12 revi sing conditions under which the departnent
13 shall issue a permt to construct, operate,

14 mai ntai n, expand, or nodify an installation

15 whi ch may reasonably be expected to be a source
16 of pollution; creating s. 403.0874, F.S.

17 establ i shing the Perfornmance-Based

18 Envi ronnmental Pernit Program providing

19 definitions; requiring applicants under the
20 Florida Air and Water Pollution Control Act to
21 submt specified information to the departnent;
22 requiring the departnent to consider the
23 conpliance history of applicants; requiring the
24 departnment to review the conpliance history of
25 appl i cants seeking review or nodification of a
26 permt and applicants seeking a pernit for a
27 new facility; creating a point schedule for
28 violations, and incidents leading to
29 vi ol ations, of environnmental regulation for the
30 pur pose of assessing applicants; requiring the
31 departnment to conpute points based on the
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1 schedul e; providing basis for assignnment of

2 poi nts; providing period of time during which
3 poi nts assessed agai nst an applicant remain in
4 effect; providing for burden of proof in

5 proceedi ngs chal | engi ng proposed agency action
6 providing a point threshold upon which the

7 departnment is required to conduct a

8 suppl enental review and the applicant is

9 required to subnit an increased pernit fee;

10 provi di ng actions which may be taken by the

11 departnment subsequent to a suppl enental review
12 provi di ng actions which may be taken by the

13 departnment and the applicant subsequent to a
14 deni al by the departnent; providing factors to
15 be considered by the departnent prior to acting
16 pursuant to a suppl enental review, providing
17 criteria to be considered in evaluating an

18 applicant's conpliance program providing

19 construction; providing that applicants neeting
20 certain criteria are eligible for specified

21 conpl i ance incentives; providing procedure,

22 requirenents, and eligibility criteria with

23 respect to such incentives; providing for

24 vol untary subm ssion of prescribed conpliance
25 forns; providing for application of the act;
26 anending s. 403.707, F.S.; renoving provisions
27 relating to departnental refusal to issue a

28 permt under pt. IV of ch. 403, F.S., relating
29 to resource recovery and managenent, to

30 conform anending ss. 403.703, 403.0871, and
31 403.0872, F.S.; correcting cross references;
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1 reenacting ss. 366.825(3), 378.901(9),

2 403. 0881, 403.707(3), and 403.927(2), F.S., to

3 i ncorporate the anmendnents to s. 403.087, F.S.

4 in references thereto; providing an effective

5 dat e.

6

7| Be It Enacted by the Legislature of the State of Florida:

8

9 Section 1. Short title.--This act shall be known and
10| cited as the "Florida Performnce-Based Environnent al

11| Permitting Act."

12 Section 2. Legislative findings; public purpose.--
13 (1) The Legislature finds and decl ares that:

14 (a) The Departnent of Environmental Protection has
15 | been del egated the authority to establish permitting prograns
16 | for the purpose of protecting human health and the

17 | environnent.

18 (b) Applicants for departnent permts incur

19 | significant expenses and invest substantial tine and effort in
20 | securing these pernits. The department al so invests

21 | substantial resources in review ng applications for such

22 | permts.

23 (c) In nost cases, applicants for departnent permits
24 | of a given type nust subnmit the sane application forns, nust
25| submt the sane | evel of detailed information, and nust

26 | receive the sane level of scrutiny by the departnent,

27 | regardl ess of their conpliance history.

28 (d) In nost cases, applicants for departnent permits
29 | of a given type receive a pernit of the sane duration

30 | regardl ess of their conpliance history.

31

3
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(e) Applicants with a history of conpliance should be

provided with incentives to continue to act in the best

interests of Florida's environment, while applicants for

departnent pernmits who have a history of nonconpliance shoul d

be required to neet nore stringent requirenents, and should

soneti nes be denied pernits.

(f) The departnent considers the past perfornmance of

an applicant and its related entities when it deternines

whet her the applicant has provi ded reasonabl e assurance that

it will conply with the requested pernit and the |law. The

departnment shoul d al so consider this conpliance history in

determning the level of detail of the information subnitted

for pernit renewals, the degree of scrutiny a proposed project

requires, and the duration of a permt.

(g) Pernit decisionnmaking that considers past

conpliance history and custonizes the pernmit in recognition of

that history increases protection for the environnent:

1. Because it encourages conpliance;

2. By allowing the departnent to focus financial and

personnel resources on those fewin the regul ated community

with a record of poor conpliance; and

3. Because it allows pernit applicants with a

satisfactory record to better focus their resources.

(h) In order to maxim ze the benefit of a pernmt

deci si onmaki ng process that recogni zes an applicant's

conpliance history, the evaluation of the conpliance history

shoul d be perforned in a clearer, nore consistent, and

pr edi ct abl e manner.

(2) It is therefore declared to be the purpose of this

act to:

4
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(a) Enhance the protection of the state's natura

resources by establishing and nmaki ng available to the

regul ated conmunity incentives to encourage conpliance and to

reward those who neet or exceed conpliance requirenents;

(b) Provide the departnment with clear and specific

authority to consider the conpliance history of permt

applicants and their related entities when eval uating

reasonabl e assurance and when designing and i nplenenting its

permtting prograns;

(c) Cdearly define the extent to which the departnent

may consi der conpliance history in its decisionmaking with

regard to pernitting;

(d) Provide the regulated community with a nore

obj ecti ve, unanbi guous process for eval uating conpliance

hi story; and

(e) Pronote objectivity and consistency in the

eval uation process throughout the state by establishing

criteria for the mandatory review of conpliance history, the

neasuring of violations through a point system and the

defining of the potential pernitting consequences.

Section 3. Subsection (3) of section 403.087, Florida
Statutes, is repeal ed, subsections (4) through (9) are
renunbered as subsections (3) through (8), respectively, and
present subsection (5) of said section is renunbered and
amended, to read:

403.087 Pernits; general issuance; denial; revocation

prohi bition; penalty.--
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(4) £5; The department shall issue pernmits to

construct, operate, nmintain, expand, or nodify an
installation which may reasonably be expected to be a source
of pollution only if the applicant affirmatively provides the

departnent with reasonabl e assurance that the proposed

activity will not cause or contribute to a violation of this

chapter, chapter 161, chapter 253, chapter 373, or chapter

376, where applicable, applicable departnent rules, or

appl i cabl e ordi nances or regul ations of a water nmanagenent

district, or local governnent agency acting on behalf of the

departnent through a delegation or sinilar operating agreenent

her it d : : he T  ded
. it poh bt I Ly : Ly
. he d I Ly it

standards—or—+ules—adopted—bythe—departient, except as
provided in s. 403.088 or s. 403.0872. However, separate

construction pernits shall not be required for installations

permtted under s. 403.0885, except that the departnment nay

require an owner or operator proposing to construct, expand,

or nodify such an installation to subnmit for departnent

review, as part of application for pernmit or pernit

nodi fication, engineering plans, prelinmnary design reports,

or other information 90 days prior to comrenci ng construction

The departnent may al so require the engi neer of record or

anot her regi stered professional engineer, within 30 days after
7
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construction is conplete, to certify that the constructi on was
conpleted in accordance with the plans submitted to the
departnent, noting mnor deviations which were necessary
because of site-specific conditions.

Section 4. Section 403.0874, Florida Statutes, is
created to read

403. 0874 Performance-Based Environnental Pernmit

Program - -

(1) For purposes of this section, the following terns

have the foll owi hg neani ngs:

(a) "Applicant" nmeans the owner, operator, or

president of an existing or proposed installation, activity,

or facility, the construction or operation of which requires a

permt under the provisions of this chapter or chapter 161

chapter 253, chapter 373, or chapter 376; and the proposed

permttee, if different fromthe owner or operator of such

installation, activity, or facility.

(b) "Business entity" neans a general or linted

partnership, linmted liability conpany, public or private

corporation, syndicate, joint venture, or association. The

termal so includes federal, state, and | ocal governnent

agenci es.
(c) "Departnent" neans the Departnent of Environnenta

Protection. It also includes water managenent districts, |oca

gover nnment agencies acting on behalf of the departnent through

a del egation or other operating agreenent, and the Board of

Trustees of the Internal |nprovenent Trust Fund.

(d) "Departnent statutes" neans chapters 161, 253,
373, 376, and 403, Florida Statutes.

8
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(e) "Incident" neans a specific set of facts or

ci rcunstances resulting in one or nore related violations at

an installation, activity, or facility.

(f) "Related entities" neans:

1. Any individual who is or was an officer, manager

or partner of the applicant during the 5 years precedi ng

subm ssion of a pernit application, but only if that

i ndi vidual has or had operational control of the applicant or

the applicant's environmental affairs during that period;

2. Any other business entity in this state in which an

i ndi vi dual described in subparagraph 1. is or was an officer

nmanager, or partner having operational control of the entity

or its environnental affairs, but only for the 5 years

precedi ng subni ssion of the pernit application and only for

the tinme period during which such individual was an officer

manager, or partner,

3. |If the applicant is a business entity, a

st ockhol der owni ng 50 percent or nore of the stock of the

entity; and
4, |f the applicant is a subsidiary corporation, the

parent of that corporation

For purposes of this section, different state, county, or

nmuni ci pal departnents and different federal installations are

consi dered separate and unrel ated busi ness entities.

(2) Unless specifically exenpted by this section,

every applicant shall provide the departnment with the nane and

address of the owner, the operator, and the pernmittee, or the

nane and address of the president of the owner, the operator

and the permittee, if it is a business entity, and any

i nformati on concerning any criminal convictions of the
9
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applicant for which points may be assessed under subsection
(7).

(3) Unless specifically exenpted by this section:

(a) Every applicant for a permt to construct or
operate a new installation, activity, or facility who has not
held a departnent pernit at any installation, activity, or
facility during the 5 years precedi ng subni ssion of an
application shall report the nanes, addresses, and any
i nformati on concerning any crimnal convictions of any rel ated
entities for which points may be assessed under subsection

(7); and

(b) Every applicant for a permt to operate an
installation, activity, or facility that has been operated by
arelated entity at any tine during the 5 years preceding
subm ssion of the application shall report the nanes,
addresses, and any information concerning any crimna
convictions of each related entity operating the installation
activity, or facility during that period for which points may
be assessed under subsection (7).

(4) The departnent shall establish by rule a formto
be used by pernmit applicants to report the informati on under
this section.

(5) The departnent shall consider the conpliance
history of the applicant and its related entities, if
applicable, for the 5-year period precedi ng the subm ssion of
the application. The departnment shall consider these
conpliance histories in conjunction with other rel evant
factors when eval uati ng whether the applicant has provided
reasonabl e assurance.

(6) |If the applicant is seeking renewal or
nodi fication of a pernit, the departnent shall reviewthe

10
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conpliance history of the applicant at the site at which the

installation, activity, or facility for which renewal or

nodi fication is being sought is |ocated. The departnent shal

conpute points for the applicant based on the point schedul e

contained in subsection (7) and assign those points to the

applicant. |If the applicant is seeking a permt for a new

facility, the departnment shall review the conpliance history

of the applicant and its related entities, if applicable, at

all sites in the state. The departnent shall conpute the

points for all such violations based on the point schedul e

contained in subsection (7), divide the total nunber of points

by the nunber of sites in this state owned or operated by the

applicant and its related entities, if applicable, and assign

the resulting average to the applicant. For the purpose of

this subsection, a "site" is a single parcel, or nultiple

contiguous parcels, of land owned by the applicant or its

related entities, or on which the applicant or its rel ated

entities conduct their operations.

(7) Points shall be based upon incidents leading to

violations at each facility, not upon the nunber of violations

that may result fromeach incident. If the incident results in

multiple violations, points shall be assigned for the highest

scoring violation. The departnent shall use the foll ow ng

poi nt schedul e:

(a) Each incident resulting in a felony crimnna

conviction of an environnental crinme in this state, regardl ess

of whet her adjudication was withheld: 15 points.

(b) Each incident resulting in a nmisdeneanor

convi ction of an environnental crine involving dishonesty,

fraud, deceit, or nisrepresentation in this state, regardl ess

of whet her adjudication was wi thheld: 10 points.
11
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(c) Each incident involving one or nore of the

following violations that was the subject of a consent order

notice of violation, final order, conplaint, or final judgnent

entered or filed by a court of conpetent jurisdiction, the

departnent, a water nmnagenent district, or an approved | oca

poll ution control program

1. A violation of departnent anbient air standards

caused by an enission: 10 points.

2. Aviolation of a departnent air pernit enission

limt in excess of 150 percent of the permitted limt: 10

poi nts.
3. Aviolation of visible emssion limts in excess of

pl us 30 percent opacity of the applicable opacity linmt: 10

poi nts.
4, Aviolation in excess of 160 percent of water

quality criteria, or pernmit limts if applicable, caused by a

di scharge: 10 points.

5. Aviolation of the acute toxicity mnimumcriteria

for waters caused by a discharge: 10 points.

6. A violation involving the circunvention of

pol l ution control equi pnent required by departnent rules,

statutes, orders, or pernit conditions: 10 points.

7. Aviolation involving the knowi ng subni ssion of any

fal se statenent, representation, or certification in any

application, record, report, plan, or other docunent filed or

required to be nmintai ned by departnent rules, statutes,

orders, or pernt conditions, or involving failure to install,

mai ntain, or operate, or falsifying, tanpering with, or

knowi ngly rendering inaccurate, any nonitoring device or

net hod required to be mai ntai ned by departnent rules,

statutes, orders, or pernit conditions: 10 points.
12
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8. Dredging or filling an area in excess of 1 acre

without a required pernit: 10 points.

9. Illegal disposal of in excess of 20 cubic yards of

Class 1 solid waste or any quantity of hazardous waste, as

defined by departnent rule: 10 points.

10. Constructing or operating an installation,

activity, or facility without a required pernit, where the

installation, activity, or facility was not permttable as

constructed: 10 points.

11. Constructing or operating an installation,

activity, or facility without a required pernit, where the

installation, activity, or facility was permttable as

constructed: 5 points.

(d) Each final judgnent entered in favor of the

departnent resulting froma petition for enforcenent: 10

poi nts.
(8) Each point shall remain in effect for a period of

5 years fromthe date of the underlying incident that resulted

in a violation, except that points in effect on the date an

applicant submits a pernit application to the departnment will

remain in effect until the agency takes final action on the

permt application, even if nore than 5 years have passed

since the violation occurred.

(9) The departnent shall consider all violations

described in paragraph (7)(c) that were comitted during the

rel evant revi ew peri od, whether or not they have been resol ved

by consent order or fornmally adjudicated prior to the tine the

departnment makes its determ nation on the application

However, if no consent order, final order, or final judgnment

has been entered, the violation nust be established by

appropriate evidence in any subsequent proceedi ng chal |l engi ng
13
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the departnent's proposed agency action. In all such

pr oceedi ngs:

(a) The pernmit applicant has the initial burden in any

proceedi ng chal |l engi ng the proposed agency action of

establishing a prina facie case that it has provided

reasonabl e assurance and is entitled to the permt;

(b) The departnent, or any party seeking to establish

vi ol ati ons under this subsection, then has the burden of

presenting by appropriate evidence a prinma facie case

supporting the violations it contends warrant denial of the

permt; and
(c) The permit applicant retains the ultinmate burden

of persuasion that it has provided reasonabl e assurance with

respect to all issues.

(10) If an applicant has accunul ated 15 points at the

time the application is submitted to the departnent, the

departnment shall conduct a suppl enental review as part of the

permt review process. Notwithstandi ng any other provisions of

this chapter or chapter 161, chapter 253, chapter 373, or

chapter 376 that linmt maxi numpernmt fees, an applicant whose

poi nts exceed the threshold shall be required to subnit an

increased pernit fee to be determi ned by the departnent

sufficient to cover the costs of the supplenental review As a

result of the review, the departnment nay, in its discretion

take one or nore of the follow ng actions:

(a) The departnent may issue a permit with an

acconpanying adm nistrative order. The adninistrative order

shall include a schedule for conming into conpliance with

departnent rules, statutes, orders or pernit conditions,

additional training or auditing procedures necessary to assure

conpliance, stipulated penalties for nonconpliance, and
14
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financial assurance in the formof a bond or letter of credit

sufficient to cover damages or cleanup costs which could

foreseeably result fromfuture violations. The applicant shal

not be eligible for any pernits to expand a facility unless it

can provi de reasonabl e assurance that it is in conpliance with

the pernit and the acconpanying adm nistrative order and will

remain in conpliance in the foreseeable future

(b) The departnent may require i ndependent conpliance

audits or prograns at the facility.

(c) The departnent may issue a pernit with a duration

of less than 5 years, if not prohibited by federal |aw

(d) The departnent may deny the permt.

1. An applicant who has accunul ated nore than 15

poi nts but less than 25 points and whose pernit has been

deni ed under this subsection shall not be entitled to a permt

for the facility or activity for a period of 6 nonths fromthe

time a final order denying the pernit has been entered.

2. An applicant who had accunul ated nore than 25

points at the tine the application is subnmtted and whose

permt has been deni ed under this subsection shall not be

entitled to a permit for the facility or activity for a period

of 1 year fromthe tine a final order denying the permt has

been entered.

3. After the applicable tine period has passed, the

applicant may reapply for a pernit, and the departnent shal

eval uate the applicant's conpliance history in the sane nanner

it would have had the earlier pernit application not been

deni ed.
(11) In determ ning whether to take one or nore

actions authorized under subsection (10), the departnent may

consi der:
15
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(a) Whether the violations resulted in a significant

threat to human health or the environnent;

(b) \Whether the violations establish a pattern of

nonconpl i ance or were isolated events, not likely to be

r epeat ed
(c) \VWhether the applicant has devel oped a conpliance

program designed to elinmnate or reduce the likelihood of

simlar violations reoccurring;

(d) \Whether the violations involved regul atory

prograns that are the same as, or sinilar to, the regul atory

program fromwhich the permit is being requested;

(e) Any relevant evidence offered in nitigation by the

applicant; and

(f) \Whether the applicant has acted reasonably to

resolve all previous violations by the applicant or its

related entities that have resulted in points being assessed

under this section

(12) In deternm ning whether the applicant has

devel oped a conpliance program designed to elimnate or reduce

the |likelihood of reoccurrence of simlar violations as

provided for in subsection (11), the departnent shall consider

the following criteria when eval uating such a conpliance

progr am
(a) Whether the program establishes conpliance

st andards and procedures to be followed by the applicant's

enpl oyees and agents that are reasonably capabl e of reducing

t he prospect of violations;

(b) \Whether the program provides that specific

i ndi vi dual s who have substantial control over the applicant or

who have a substantial role in the applicant's policynaking

16
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have been assigned overall responsibility to oversee

conpliance with such standards and procedures;

(c) \Whether the program provides that the applicant

uses due care not to del egate substantial discretionary

authority to individuals whomthe applicant knows, or shoul d

have known through the exercise of due diligence, engaged in

vi ol ati ons;
(d) VWhether the programis comunicated effectively to

all enpl oyees and other agents by requiring routine

participation in training prograns and by di ssem nating

publications that explain programrequirenents in a practica

manner ;
(e) \Whether the program establishes nonitoring and

auditing systens reasonably designed to detect environnental

violations by the applicant's enpl oyees and other agents, and

includes a readily avail abl e reporti ng syst em wher ebhy

enpl oyees and ot her agents can report environnental violations

by others within the organi zation without fear of retribution

and
(f) \Whether the conpliance program can be consistently

enforced through appropriate disciplinary and i ncentive

nechani sns, including, as appropriate, discipline of

i ndividuals responsible for the failure to detect an

environnental violation

(13) Ceneral provisions:

(a) Every permt application subject to this section

that is submtted to the departnent shall be acconpani ed by

the formdescribed in subsection (5) in order to be considered

conplete. During the permt review process, the formshall be

updated by the applicant to reflect any changes in the

conpliance history of the applicant, and its related entities
17
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if applicable, until such tinme as the application is

determ ned to be conplete.

(b) Nothing in this section precludes the departnent

fromattributing the acts of one individual or entity to

another if such attribution is all owed under other existing

principles of law. In such cases, the departnent shall have

t he burden of establishing the facts that all ow such

attribution.

(c) Nothing in this section shall prohibit the

departnent from considering the conpliance history of an

applicant or its related entities when establishing specific

conditions in a pernmit, if such conditions are necessary for

reasonabl e assurance, nor shall this section be construed to

prohibit the departnent from considering the conpliance

hi story of a person applying for a departnent pernmit or

|icense other than those specifically subject to this section

i ncluding a general pernit, when eval uati ng whet her that

person is entitled to that permt or |icense.

(14) Conpliance incentives:

(a) Any applicant who neets the criteria set forth in

paragraph (b) is eligible for the followi ng incentives, unless

ot herwi se prohibited by statute, departnent rule, or federa

regul ation, and provided that the applicant neets all other

applicable criteria for the issuance of a pernit. In order to

obtain an incentive, the applicant nust affirmatively request

it as part of the pernit application

1. Extended permit. A renewal of an operation or

closure permit, which nay include expansions or nodifications

i nvol ving construction, shall be issued for a period of 5

years, and shall be automatically renewed for an additional 5

years without agency action under the foll owi ng conditions:
18
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a. At least 90 days prior to the mdway point of the

extended pernit, the applicant shall conplete and subnit the

prescribed formto the departnent. Wthin 10 days after

subm ssion, the departnent shall conduct a review of the

conpliance history of the applicant and shall assign points in

accordance with this section.

b. The applicant shall conduct at |east one public

neeting within 60 days after submission of the prescribed form

to allow the public the opportunity to present concerns

regardi ng the conpliance history of the applicant. The

departnment shall attend such neetings.

c. |If the applicant no | onger neets the criteria set

forth in paragraph (b), the departnent shall deny the

automatic permt renewal, and shall require the applicant to

submit a permt renewal application in accordance with this

chapter.
d. If the applicant seeks to transfer the extended

permit to another entity, the transferee shall conplete and

submt the prescribed formas part of the transfer

application. |If the departnent determnes that the transferee

and its related entities have net the criteria set forth in

par agraph (b) over the previous 5 years, and if the transfer

conplies with all other applicable criteria, the departnent

shall agree to the transfer of the extended pernit.

2. Short-formrenewals. Renewal of pernits may be nade

upon a shortened application form prescri bed by the departnent

specifying only the changes in the facility operation, or a

certification by the pernittee that no changes in the facility

operation are proposed if that is the case. Applicants for

short-formrenewal s shall conplete and subnmit the prescribed

conpliance formwi th the application and shall remain subject
19

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2001 HB 1627
711- 126A-01

1| to the conpliance history review under this section. This

2 | provision shall supplenent any expedited revi ew processes in
3 | departnment rul es.

4 (b) Eligibility for conpliance incentives shall be

5| based upon a review of the conpliance history of the applicant
6 | over the 5-year period preceding subnission of the permt

7| application. To be eligible for the incentives described in

8 | this subsection, the applicant nust have operated the
9]linstallation, facility, or activity for at least 5 years or,
10 if it is a newinstallation, facility, or activity, the

11 | applicant nust have operated a sinilar installation, facility,
12 | or conducted a sinlar activity under a departnent pernit for
13| at least 5 years, and the applicant nust not have been the

14 | subj ect of any departnent notice of violation, consent order,
15 ) final order, conplaint, or final judgnent, except for consent
16 | orders entered to facilitate cleanup of environnental

17 | contami nation under the follow ng circunstances, provided that
18 | the consent order expressly acknow edges the exi stence of the
19 | pertinent condition

20 1. The contanination was expressly authorized by an
21 | energency order issued by the departnent before the

22 | contam nation occurred and the respondent conplied with the
23| terns of the energency order

24 2. The contam nation was caused by a hurricane,

25| tropical storm tornado, or simlar neteorol ogi cal event, and
26 | the permitted facility was constructed in accordance with the
27 | departnent's design criteria or pernit, was nmi ntai ned and

28 | operated in accordance with all applicable departnent rul es,
29 | and if the respondent took all feasible precautions to prevent
30| or minimze the discharge causing the contanination

31

20
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3. The contam nation was caused by vandalismby a

person not enpl oyed by or under contract with the respondent,

if the respondent took all reasonabl e precautions to prevent

any such vandalism or

4. The respondent is the owner of contam nated

property for which cleanup is authorized by the consent order

and which the owner voluntarily agrees to clean up, if the

contam nati on was caused by a third party whose acts cannot be

i mputed to the respondent under common | aw, chapter 376, or
chapter 403.
(c) Notwithstanding the provisions of this subsection

an applicant may voluntarily submit the prescribed conpliance

formin order to denpbnstrate that it has had a consistently

good conpliance history, which may include the period bhefore

July 1, 2001. If the applicant can denonstrate that the

applicant, and its related entities if relevant, woul d have

net the requirenents set forth in paragraph (b) during the

5-year period precedi ng subnission of the pernit application

had this act been in effect during the entire 5-year period,

the applicant shall be eligible for the conpliance incentives

set forth in this subsection.

(15) This section shall apply to all permt

applications subnitted to the departnent on or after July 1,

2001, unless otherw se specifically provided by statute,

departnment rule, or federal regulation. This section does not

apply to general pernit notifications, and only subsection

(14) shall apply to closure pernit applications. Cines and

violations referenced in this section shall include only those

based upon incidents that occurred on or after July 1, 2001

The departnment may, on a case-by-case basis, take into

consi deration, pursuant to Rule 62-4.070, Florida
21
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Adm nistrative Code, a pernit applicant's violation of any

departnment rules or environnental statutes that occurred prior

to July 1, 2001, when determ ning whether the applicant has

provi ded reasonabl e assurance of conpliance, even if the

permt application is subnitted on or after July 1, 2001

Section 5. Subsection (8) of section 403.707, Florida
Statutes, is repealed
403. 707 Pernits. --

Section 6. Paragraph (b) of subsection (17) of section
403.703, Florida Statutes, is anended to read:

403.703 Definitions.--As used in this act, unless the
context clearly indicates otherwi se, the term

(17) "Construction and denolition debris" neans
di scarded materials generally considered to be not
wat er - sol ubl e and nonhazardous in nature, including, but not
limted to, steel, glass, brick, concrete, asphalt roofing
mat erial, pipe, gypsum wall board, and |unber, fromthe
construction or destruction of a structure as part of a
construction or denolition project or fromthe renovation of a
structure, and including rocks, soils, tree remains, trees,

22
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and other vegetative matter that normally results froml and
clearing or | and devel opnent operations for a construction
project, including such debris fromconstruction of structures
at a site renote fromthe construction or denolition project
site. Mxing of construction and denolition debris with other
types of solid waste will cause it to be classified as other
than construction and denolition debris. The term al so

i ncl udes:

(b) Except as provided in s. 403.707(11) ¢¥2)(j),
unpai nted, nontreated wood scraps fromfacilities
manuf acturing materials used for construction of structures or
their conmponents and unpai nted, nontreated wood pallets
provi ded the wood scraps and pallets are separated from ot her
solid waste where generated and the generator of such wood
scraps or pallets inplenents reasonable practices of the
generating industry to mininze the comingling of wood scraps
or pallets with other solid waste; and

Section 7. Section 403.0871, Florida Statutes, is
amended to read:

403.0871 Florida Pernit Fee Trust Fund.--There is
established within the departnent a nonlapsing trust fund to
be known as the "Florida Pernit Fee Trust Fund." Al funds
received fromapplicants for permits pursuant to ss. 161. 041,
161. 053, 161.0535, 403.087(5){6), and 403.861(8) shall be
deposited in the Florida Permit Fee Trust Fund and shall be
used by the departnent with the advice and consent of the
Legi sl ature to suppl enent appropriations and ot her funds
received by the departnent for the adnministration of its
responsibilities under this chapter and chapter 161. 1In no
case shall funds fromthe Florida Pernit Fee Trust Fund be

23
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1| used for salary increases w thout the approval of the

2| Legislature.

3 Section 8. Paragraph (a) of subsection (11) of section
4] 403.0872, Florida Statutes, is anended to read:

5 403.0872 CQperation permts for nmajor sources of air

6 | pollution; annual operation |icense fee.--Provided that

7 | program approval pursuant to 42 U.S.C. s. 766la has been

8| received fromthe United States Environnental Protection

9 | Agency, beginning January 2, 1995, each nmjor source of air
10| pollution, including electrical power plants certified under
11| s. 403.511, nust obtain fromthe departnent an operation

12 | pernmit for a major source of air pollution under this section
13| This operation permt is the only departnent operation permt
14| for a najor source of air pollution required for such source;
15| provided, at the applicant's request, the departnent shal

16 | issue a separate acid rain pernit for a major source of air
17 | pollution that is an affected source within the neaning of 42
18| U S.C. s. 765l1la(l). Operation permts for mmjor sources of air
19 | pollution, except general pernits issued pursuant to s.

20 | 403.814, nust be issued in accordance with the procedures

21| contained in this section and in accordance with chapter 120;
22 | however, to the extent that chapter 120 is inconsistent with
23| the provisions of this section, the procedures contained in
24 | this section prevail.

25 (11) Each mmjor source of air pollution permtted to
26 | operate in this state nust pay between January 15 and March 1
27 | of each year, upon witten notice fromthe departnent, an

28 | annual operation license fee in an anount deternined by

29 | departnent rule. The annual operation |license fee shall be

30| termnated inmediately in the event the United States

31| Environnental Protection Agency inposes annual fees solely to

24
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i mpl erent and adm ni ster the nmjor source air-operation permt
programin Florida under 40 CF. R s. 70.10(d).

(a) The annual fee nust be assessed based upon the
source's previous year's em ssions and nust be cal cul ated by
mul ti plying the applicable annual operation license fee factor
times the tons of each regulated air pollutant (except carbon
nonoxi de) allowed to be enmtted per hour by specific condition
of the source's nobst recent construction or operation permt,
times the annual hours of operation allowed by permt
condition; provided, however, that:

1. The license fee factor is $25 or another anount
determ ned by departnent rule which ensures that the revenue
provi ded by each year's operation license fees is sufficient
to cover all reasonable direct and indirect costs of the ngjor
stationary source air-operation pernmt program established by
this section. The license fee factor nmay be increased beyond
$25 only if the secretary of the departnment affirmatively
finds that a shortage of revenue for support of the major
stationary source air-operation permt programwll occur in
the absence of a fee factor adjustnent. The annual |icense fee
factor may never exceed $35.

2. For any source that operates for fewer hours during
t he cal endar year than allowed under its pernmt, the annua
fee cal cul ati on nust be based upon actual hours of operation
rather than all owabl e hours if the owner or operator of the
source docunents the source's actual hours of operation for
t he cal endar year. For any source that has an emissions linmt
that is dependent upon the type of fuel burned, the annual fee
cal cul ati on nust be based on the emissions |inmt applicable
during actual hours of operation

25
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3. For any source whose all owable emission linmtation
is specified by permt per units of material input or heat
i nput or product output, the applicable input or production
anount may be used to calculate the allowable enissions if the
owner or operator of the source docunents the actual input or
production anount. If the input or production anpbunt is not
docunent ed, the naxi num al |l owabl e i nput or production anopunt
specified in the pernit nust be used to calculate the
al | owabl e emni ssions.

4. For any new source that does not receive its first
operation permt until after the beginning of a cal endar year
the annual fee for the year nust be reduced pro rata to
reflect the period during which the source was not allowed to
oper at e.

5. For any source that enmits less of any regulated air
pol lutant than allowed by pernit condition, the annual fee
cal culation for such pollutant nust be based upon actua
em ssions rather than allowable em ssions if the owner or
operator docunents the source's actual em ssions by neans of
data from a departnent-approved certified continuous eni ssions
nmonitor or froman em ssions nonitoring nethod which has been
approved by the United States Environnmental Protection Agency
under the regulations inplenenting 42 U. S.C. ss. 7651 et seq.
or froma nethod approved by the departnent for purposes of
this section.

6. The anount of each regulated air pollutant in
excess of 4,000 tons per year allowed to be enitted by any
source, or group of sources belonging to the sane Major G oup
as described in the Standard I ndustrial d assification Manual
1987, may not be included in the calculation of the fee. Any
source, or group of sources, which does not enit any regul ated

26
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air pollutant in excess of 4,000 tons per year, is allowed a
one-tinme credit not to exceed 25 percent of the first annua
licensing fee for the prorated portion of existing
air-operation permt application fees remaining upon
commencenent of the annual |icensing fees.

7. 1f the departnent has not received the fee by
February 15 of the cal endar year, the permittee nust be sent a
written warni ng of the consequences for failing to pay the fee
by March 1. If the fee is not postmarked by March 1 of the
cal endar year, the departnent shall inpose, in addition to the
fee, a penalty of 50 percent of the anmount of the fee, plus
i nterest on such anpbunt conputed in accordance with s.

220. 807. The departnment nay not inpose such penalty or

i nterest on any anount underpaid, provided that the pernmittee
has tinely renmitted paynent of at |east 90 percent of the
anount determned to be due and remits full paynent within 60
days after receipt of notice of the anmpunt underpaid. The
departnment may wai ve the coll ection of underpaynent and shal
not be required to refund overpaynent of the fee, if the
anmount due is less than 1 percent of the fee, up to $50. The
departnment may revoke any major air pollution source operation
permit if it finds that the pernitholder has failed to tinely
pay any required annual operation license fee, penalty, or

i nterest.

8. Notwithstanding the conputational provisions of
this subsection, the annual operation |icense fee for any
source subject to this section shall not be |less than $250,
except that the annual operation |license fee for sources
permtted solely through general permits issued under s.

403. 814 shall not exceed $50 per year

27
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9. Notwithstanding the provisions of s.

403. 087(5)t6)(a)4.a., authorizing air pollution construction
permt fees, the departnent may not require such fees for
changes or additions to a nmajor source of air pollution
permtted pursuant to this section, unless the activity
triggers permitting requirenments under Title |, Part C or Part
D, of the federal Cean Air Act, 42 U S.C. ss. 7470-7514a.
Costs to issue and admi nister such permits shall be considered
direct and indirect costs of the mmjor stationary source
air-operation permt programunder s. 403.0873. The depart nent
shal |, however, require fees pursuant to the provisions of s.
403.087(5)t6)(a)4.a. for the construction of a new major
source of air pollution that will be subject to the permtting
requirements of this section once constructed and for
activities triggering pernmtting requirenents under Title |
Part C or Part D, of the federal Clean Air Act, 42 U S.C. ss.
7470- 7514a.

Section 9. For the purpose of incorporating the
amendnents to section 403.087, Florida Statutes, in references
thereto, the sections or subdivisions of Florida Statutes set
forth bel ow are reenacted to read:

366.825 Cean Air Act conpliance; definitions; goals;
pl ans. - -

(3) The commission shall review a plan to inpl enent
the Clean Air Act conpliance subnitted by public utilities
pursuant to this section in order to deternine whether such
pl ans, the costs necessarily incurred in inplenenting such
pl ans, and any effect on rates resulting from such
i mpl erentation are in the public interest. The com ssion
shal | by order approve or disapprove plans to inplenent
conpliance subnitted by public utilities within 8 nonths after

28
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1| the date of filing. Approval of a plan subnmitted by a public
2| utility shall establish that the utility's plan to inplenent
3| conpliance is prudent and the comm ssion shall retain

4] jurisdiction to deternine in a subsequent proceeding that the
5| actual costs of inplenenting the conpliance plan are

6 | reasonabl e; provided, however, that nothing in this section

7| shall be construed to interfere with the authority of the

8 | Departnent of Environnental Protection to deternine whether a
9| public utility is in conpliance with ss. 403.087 and 403. 0872
10| or the State Air Inplenentation Plan for the Cean Air Act.
11 378.901 Life-of-the-mne pernmt.--

12 (9) Each operator of a mine that has received

13 | construction approval in accordance with s. 403.087, s.

14 | 403.088, forner part VIII of chapter 403, or part |V of

15| chapter 373 in response to an application which was submtted
16 | prior to July 1, 1995 nmmy elect either to seek renewal of

17 | that permit or to seek a life-of-the-mne permt for all new
18 | or existing activities that require a permt. Life-of-the-nine
19 | pernmit applications for existing fuller's earth mning

20| activities nmust be reviewed as set forth in s. 373.414(15).
21 403. 0881 Wastewater or reuse or disposal systens or
22 | water treatnment works; construction pernits.--The departnent
23 | may issue construction permts under s. 403.087 for wastewater
24 | systens, treatnent works, or reuse or disposal systens based
25 | upon review of a prelimnary design report, application forns,
26 | and other required information, all of which shall be

27 | formul ated by departnent rule. Detailed construction plans
28 | and specifications shall not be required prior to issuance of
29| a pernmit or a nodification to a pernit required under s.

30| 403.087 or an operation pernmt required under s. 403.0885

31| unl ess such plans and specifications are required to secure

29
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federal funding and the project is expected to receive federa
funding. Upon a denonstration that a systemconstructed in
accordance with a construction permt issued pursuant to s.
403. 087 operates as designed, the departnent shall issue a
permt for operation of the system However, an operation
permit may be issued prior to the initiation of discharge,
provi ded the departnent has reasonabl e assurance, based on the
system design, that the provisions of s. 403.088 will be net.

403.707 Permits.--

(3) Al applicable provisions of ss. 403.087 and
403.088, relating to pernits, apply to the control of solid
wast e managenent faciliti es.

403.927 Use of water in farning and forestry
activities.--

(2) Agricultural activities and agricultural water
managenent systens are authorized by this section and are not
subj ect to the provisions of s. 403.087 or ss. 403.91-403. 929.
Except for aquacul ture water nanagenent systens |ocated within
waters of the state, the departnent shall not enforce water
qual ity standards within an agricultural water nanagenent
system The departnent may require a stormwvater pernmit or
appropriate discharge pernit at the ultimte point of
di scharge froman agricultural water nmanagenent systemor a
group of connected agricultural water management systens.
| npacts of agricultural activities and agricultural water
nmanagenent systens on groundwater quality shall be regul ated
by water nmanagenent districts.

Section 10. This act shall take effect July 1, 2001

30
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2 HOUSE SUVMMARY

3
Creates the "Fl orida Perfornmance-Based Environnental ]

4 Permtting Act." Provides legislative findings and public
pur pose. Renoves provisions telating to renewal of

5 operation permts for specified donestic wastewater
facilities, requirenents for such renewal, and Departnent

6 of Environnmental Protection recordkeeping requirenents
with respect to such permts. Revises conditions under

7 whi ch the departnent shall issue a pernmt to construct,
operate, maintain, expand, or nodify an installation

8 ich may reasonably be expected to be a source of
pol | uti onh.

9

10 Est abl i shes the Performance-Based Environnental Permt
Program Defines terns for purposes of the act. Requires

11 applicants under the Florida A r and Water Pollution
Control Act to subnmit specified information to the

12 departnment. Requires the department to consider and
review the conPllanpe hi story of applicants. seeking ]

13 review or nodification of a pernit and applicants Seeking
a permt for a newfacility. Creates a point schedule for

14 vi ol ations of environnental regulation tor the purpose of
assessing applicants. Requires the departnent to conpute

15 poi nts based on the schedule, provides the basis for
asslgnnent of points, and the Perlod of tinme during which

16 oi nf's assessed against an applicant remain in effeéect.

rovi des for burdén of proof In proceedings challenging

17 pr oposed agency action. Provides a point threshold Upon
which the departnment is required to conduct a

18 squlenentaI review and the applicant is required to
submt an increased permt fee. Provides actions which

19 may be taken by the departnment subseguent to a
suppl enental review and actions which naY be taken b% t he

20 departnent and the applicant subsequent to a denial
the departnent. Provides factors to be considered by the

21 departnent prior to acting pursuant_ to a supplenental
review. Provides factors and criteria to be considered in

22 eval uating an applicant's conpliance program Provides
that applicants neeting certain criteria are eligible for

23 speci fied conpliance. incentives. Provides procedure,
requirenents, and eligibility criteria with respect to

24 such incentives. Provides for voluntar¥ subm ssi on_ of
Prescrlbed conpliance forns. Provides tor application of

25 he act.

26

27

28

29

30

31

31

CODING:WOrds st+ieken are deletions; words underlined are additions.



