Florida Senate - 2001 CS for SB 1628

By the Cormmittee on Judiciary and Senator Bronson

308-1941-01

1 Abill to be entitled

2 An act relating to civil actions for |ibel

3 creating s. 770.011, F.S.; creating the "Mdia
4 Accuracy and Fairness Act"; providing

5 definitions; providing scope of the act;

6 provi di ng circunstances under which a person

7 may naintain a civil action for defamation

8 specifying time limt for tinely request of a
9 correction or clarification; providing criteria
10 for adequacy of correction or clarification

11 tolling the period of linmtation for

12 commencenent of a defanmation action; providing
13 procedure with respect to disclosure of

14 evidence or falsity with respect to an all eged
15 defamat ory statenent; providing requirenents
16 for tinely and sufficient correction or

17 clarification; providing requirenents and

18 procedure with respect to challenges to

19 correction or clarification or to a request for
20 correction or clarification; requiring
21 speci fied notice; providing requirenents and
22 procedure with respect to an offer to correct
23 or clarify prior to trial; specifying
24 recoverabl e costs and damages in actions when
25 an offer to correct or clarify is not accepted;
26 providing for scope of protection with respect
27 to correction or clarification; providing for
28 adm ssibility of evidence with respect to
29 corrections or clarifications; providing
30 construction; repealing s. 770.01, F.S.
31 relating to the serving of specified witten

1
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

r

Florida Senate - 2001 CS for SB 1628
308-19

i 41-01
notice as a condition precedent to action or
prosecution for |ibel or slander; repealing s.
770.02, F.S., relating to correction, apol ogy,
or retraction by a newspaper or broadcast
station for statements in an article or
broadcast alleged to be fal se and defamatory;
providi ng severability; providing an effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 770.011, Florida Statutes, is
created to read

770.011 Correction or clarification of defamation.--

(1) SHORT TITLE.--This act may be cited as the "Media
Accuracy and Fairness Act."

(2) DEFINITIONS.--As used in this section, the term

(a) "Defamatory" neans tending to harmreputation

(b) "Econonmic | oss" neans special, pecuniary |oss

caused by a false and defamatory publication

(c) "Person" neans an individual, corporation

busi ness trust, estate, trust, partnership, association, joint

venture, or other legal or comercial entity. The term does

not include a governnent or governnental subdivision, agency,

or instrunentality. In the application of this section

persons deened to be "public figures" and "public figures for

limted purposes" under existing provisions of commpn | aw

shal|l be afforded the sane protections fromdefanati on as

persons not so deened.
(3) SCCPE. - -
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1 (a) This act applies to any claimfor relief, however
2 | characterized, for damages arising out of harmto persona

3| reputation caused by the fal se content of a publication that
41 is published on or after the effective date of this act.

5 (b) This act applies to all publications, including
6 | witings, broadcasts, oral comrunications, electronic

7 | transmi ssions, or other forns of transnitting i nformation

8 (4) REQUESTS FOR CORRECTI ON OR CLARI FI CATI ON. - -

9 (a) A person may maintain an action for defamation
10| only if:

11 1. The person has nade a tinely and adequate request
12 | for correction or clarification fromthe defendant; or

13 2. The defendant has nmade a correction or

14 | clarification.

15 (b) A request for correction or clarification is

16 | tinely if nmade within the period of linmtation for

17 | conmencenent of an action for defamati on. However, a person
18 | who, within 90 days after know edge of the publication, fails
19 ) to make a good-faith attenpt to request a correction or

20| clarification nay recover only provabl e econonic | oss and
21 | reasonabl e conpensation for injury to reputation

22 (c) A request for correction or clarification is

23 | adequate if it:

24 1. Is made in witing and reasonably identifies the
25 | person neking the request;

26 2. Specifies with particularity the statenent all eged
27| to be false and defamatory and, to the extent known, the tine
28 | and pl ace of publication

29 3. Alleges the defanmatory neani ng of the statenent;
30

31
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1 4, Specifies the circunmstances giving rise to any

2 | defamatory neani ng of the statenent which arises from ot her

3| than the express | anguage of the publication; and

4 5. States that the all eged defamatory neani ng of the
5| statenent is fal se

6 (d) In the absence of a previous adequate request,

7 | service of a sunmons and conplaint stating a claimfor relief
8| for defamation and containing the information required in

9 | paragraph (c) constitutes an adequate request for correction
10 | or clarification.

11 (e) The period of linmtation for commencenent of a

12 | defamation action is tolled during the period allowed in

13 | paragraph (7)(a) for responding to a request for correction or
14 | clarification.

15 (5) DI SCLOSURE OF EVI DENCE OF FALSITY. --

16 (a) A person who has been requested to nake a

17 | correction or clarification may ask the requester to discl ose
18 | reasonably available information material to the falsity of
19 | the allegedly defamatory statenent.

20 (b) If a correction or clarification is not nade, a
21 | person who unreasonably fails to disclose the infornmation

22 | after a request to do so nmay recover only provable econonic
23 | 1 oss.

24 (c) A correction or clarificationis tinely if

25| published within 25 days after receipt of information

26 | di scl osed pursuant to paragraph (a) or 45 days after receipt
27 | of a request for correction or clarification, whichever is
28 | later.

29 (6) EFFECT OF CORRECTI ON OR CLARI FI CATI ON. - - Except in
30| cases of a publication nade with malice, in bad faith, or with
31| gross negligence, if atinely and sufficient correction or
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clarification is made, a person may recover only provabl e

econom ¢ | oss and reasonabl e conpensation for injury to

reputation, as nitigated by the correction or clarification
(7) TIMELY AND SUFFI Cl ENT CORRECTI ON OR
CLARI FI CATI ON. - -
(a) A correction or clarificationis tinmely if it is

publ i shed before, or within 45 days after, receipt of a

request for correction or clarification, unless the period is

ext ended under paragraph (5)(c).

(b) A request for a correction or clarification of a

communi cati on concerning a candidate for a local, state, or

federal office nmade for purposes of influencing the outcone of

an el ection nust be nade within 96 hours after know edge of

the publication of the statenent. If a correction or

clarification designed to reach substantially the sane

audi ence as referred to in paragraph (d) is made in a tinely

manner before the day of the election, the plaintiff's damages

shall be limted to the econom c | oss.

(c) A correction or clarification is sufficient if it

is published with a prom nence and in a manner and nedi um

reasonably likely to reach substantially the sane audi ence as

the publication conplained of, refers to the statenent being

corrected or clarified, and:

1. Corrects the statenent;

2. In the case of defamatory neaning arising from

ot her than the express | anguage of the publication, disclains

an intent to comunicate that neaning or to assert its truth;

or
3. In the case of a statenent attributed to another

person, identifies the person, and disclains an intent to

assert the truth of the statenent; and
5

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2001 CS for SB 1628
308-19

i
1941-01

1 4. |s conmunicated to the person who has nade a

2 | request for correction or clarification

3 (d) A correction or clarification is published in a

4 | mediumreasonably likely to reach substantially the sane

5| audi ence as the publication conplained of if it is published
6|in alater issue, edition, or broadcast of the origina

7 | publication.

8 (e) If alater issue, edition, or broadcast of the

9] original publication will not be published within the tine
10| linmts established for a tinely correction or clarification, a
11| correction or clarification is published in a nanner and

12 | nedium reasonably likely to reach substantially the sane

13 | audi ence as the publication conplained of if:

14 1. It is tinely published in a reasonably proninent
15 | manner:

16 a. In another nmediumlikely to reach an audi ence

17 | reasonably equivalent to that of the original publication; or
18 b. If the parties cannot agree on another nedium in
19 | the newspaper with the largest general circulation in the

20| region in which the original publication was distributed,;

21 2. Reasonable steps are taken to correct undistributed
22 | copies of the original publication, if any; and

23 3. It is published in the next practicabl e issue,

24 | edition, or broadcast, if any, of the original publication or
25| broadcast.

26 (f) A correction or clarificationis tinely and

27 | sufficient if the parties agree in witing that it is tinely
28 | and sufficient.

29 (8) CHALLENGES TO CORRECTI ON OR CLARI FI CATION OR TO
30 | REQUEST FOR CORRECTI ON OR CLARI FI CATI ON. - -

31
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1 (a) |If a defendant in an action governed by this act
2]lintends torely on a tinely and sufficient correction or

3| clarification, the defendant's intention to do so, and the

4| correction or clarification relied upon, nmust be set forth in
5] a notice served on the plaintiff within 60 days after service
6 | of the summons and conplaint or 10 days after the correction
7| or clarification is nmade, whichever is |later. A correction or
8| clarification is deened to be tinely and sufficient unless the
9| plaintiff challenges its tineliness or sufficiency within 20
10 | days after the notice is served.

11 (b) |If a defendant in an action governed by this act

12 | intends to chall enge the adequacy or tineliness of a request
13| for correction or clarification, the defendant nust set forth
14 ) the challenge in a notion to declare the request inadequate or
15| untinely served within 60 days after service of the sunmobns
16 | and conplaint. The court shall rule on the notion at the

17 | earliest appropriate tine before trial

18 (9) OFFER TO CORRECT OR CLARIFY. --

19 (a) If atinely correction or clarification is no
20 | | onger possible, the publisher of an all eged defanmatory
21| statenent nay offer, at any tinme before trial, to nake a
22 | correction or clarification. The offer nust be nade in witing
23| to the person allegedly defaned by the publication and:
24 1. Contain the publisher's offer to:
25 a. Publish, at the person's request, a sufficient
26 | correction or clarification; and
27 b. Pay the person's reasonabl e expenses of litigation
28 | including attorney's fees, incurred before publication of the
29| correction or clarification; and
30 2. Be acconpani ed by a copy of the proposed correction
31| and clarification and the plan for its publication
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1 (b) |If the person accepts in witing an offer to

2| correct or clarify nade pursuant to paragraph (a):

3 1. The person is barred from comenci ng an action

4 | agai nst the publisher based on the statenent; or

5 2. |If an action has been commenced, the court shal

6 | disniss the action against the defendant with prejudice after
7 | the defendant conplies with the ternms of the offer, except in
8 | cases of a publication nade with malice, in bad faith, or with
9 | gross negligence.

10 (c) A person who does not accept an offer nmade in

11 | confornance with paragraph (a) nay recover in an action based
12 | on the statenent only:

13 1. Danmges for provable economic |oss and reasonabl e
14 | conpensation for injury to reputation, except in cases of a
15| publication nmade with malice, in bad faith, or with gross

16 | negli gence; and

17 2. Reasonabl e expenses of litigation, including

18 | attorney's fees, incurred before the offer, unless the person
19| failed to make a good-faith attenpt to request a correction or
20| clarification in accordance with paragraph (4)(b) or failed to
21| disclose infornmation in accordance with subsection (5).
22 (d) On request of either party, a court shall pronptly
23 | determine the sufficiency of the offered correction or
24 | clarification.
25 (e) The court shall determ ne the anount of reasonable
26 | expenses of litigation including attorney's fees specified in
27 | sub-subparagraph (a)1l.b. and subparagraph (c)?2.
28 (10) SCOPE OF PROTECTION.--A tinely and sufficient
29 | correction or clarification nmade by a person responsible for a
30| publication constitutes a correction or clarification nade by
31| all persons responsible for that publication other than a
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1| republisher. However, a correction or clarification that is

2| sufficient only because of the operation of subparagraph
3|(7)(b)3. does not constitute a correction or clarification

4 | rade by the person to whomthe statenent is attributed

5 (11) ADM SSIBILITY OF EVI DENCE OF CORRECTI ON OR

6 | CLARI FI CATI ON. - -

7 (a) The fact of a request for correction or

8| clarification under this act, the contents of the request, and
9]its acceptance or refusal are not adnissible in evidence at
10| tri al

11 (b) The fact that a correction or clarification under
12 | this act was nade and the contents of the correction or

13| clarification are not admissible in evidence at trial except
14| in nmitigation of danages pursuant to subsection (6). |If the
15| fact that a correction or clarification was nade or the

16 | contents of the correction or clarification are received in
17 | evidence, the fact of the request may al so be received.

18 (c) The fact of an offer of correction or

19 | clarification, or the fact of its refusal, and the contents of
20| the offer are not admissible in evidence at trial

21 (12) UNIFORM TY OF APPLI CATI ON AND CONSTRUCTI ON. --Thi s
22 | act shall be applied and construed to effectuate its genera
23 | purpose to make uniformthe law with respect to the subject of
24 | this act anpbng states enacting it.

25 Section 2. Sections 770.01 and 770.02, Florida

26 | Statutes, are repeal ed

27 Section 3. If any provision of this act or the

28 | application thereof to any person or circunmstance is held

29 |invalid, the invalidity shall not affect other provisions or
30| applications of the act which can be given effect w thout the
31
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1|invalid provision or application, and to this end the
2| provisions of this act are decl ared severable.
3 Section 4. This act shall take effect upon becoming a
41 | aw
5
6 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
7 SB 1628
8
9 | Renanes the bill as the "Media Accuracy and Fairness Act".
10| Adds linmted recovery for reasonabl e conpensation for injury
11 to reputation under Specified circunstances;
Provi des exception for |imt on recovery if the case involves
12 | i bel or slander made with nalice, in bad faith, or with gross
13 negl i gence;
Provi des an expedited tine period for making a correction or
14 | clarification when a |ocal, state, or federal public office
15 candi date is invol ved;
Affords the protections fromdefamtion to "public figures"
16 | and "public Tiqures" for Iimted purposes as are afforded to
private individuals.
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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