Florida Senate - 2001 CS for SB 1670

By the Committee on Banking and | nsurance; and Senat or
Const anti ne

311-1698-01

1 A bill to be entitled

2 An act relating to security for public

3 deposits; revising the Florida Security for

4 Public Deposits Act; anmending s. 280.02, F.S.
5 defining terns; anending s. 280.04, F.S.

6 revising general provisions relating to

7 collateral for public deposits; anmending s.

8 280.041, F.S.; prescribing requirenents for

9 coll ateral arrangenents; prescribing

10 requi renents for Federal Reserve Bank

11 agreenents; allowing the use of letters of

12 credit under certain conditions; revising the
13 description of triggering events that result in
14 the Treasurer's requiring certain deposits or
15 transfers for the purpose of properly

16 mai ntai ning collateral; anending s. 280.05

17 F.S.; revising the powers and duties of the
18 Treasurer; anmending s. 280.051, F. S

19 speci fying the grounds for suspending or
20 di squalifying a qualified public depository;
21 anending s. 280.054, F.S.; describing acts for
22 which a qualified public depository is subject
23 to an administrative penalty; anendi ng s.
24 280. 055, F.S.; revising grounds for the
25 i ssuance of cease and desi st orders and
26 corrective orders; anending s. 280.07, F.S.
27 providing for contingent liability of a
28 gual i fi ed public depository; creating s.
29 280.071, F.S.; creating the Qualified Public
30 Depository Oversight Board; providing the
31 pur pose of the board; providing for identifying
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1 representative qualified public depositories;

2 providi ng for nenber sel ection and

3 responsibilities; providing for rul emaki ng by

4 the Treasurer; anending s. 280.08, F.S.

5 prescribing the procedure for paynent of | osses
6 after a default or insolvency has occurr ed;

7 conformng a cross-reference; anendi ng s.

8 280.09, F.S.; providing for deposit into the

9 Public Deposits Trust Fund of the draw on

10 letters of credit held as coll ateral

11 conformng a cross-reference; anendi ng s.

12 280.10, F.S.; providing for the effect of

13 consol idations of a qualified public depository
14 with an institution that is not such a

15 depository; providing for rul emaki ng; anending
16 s. 280.11, F.S.; confornming a cross-reference
17 anending s. 280.13, F.S.; providing collatera
18 requirenents for letters of credit issued by a
19 Federal Hone Loan Bank; anendi ng ot her

20 collateral requirenents; providing for

21 rul emaki ng; anending s. 280.16, F.S.

22 elimnating a date that is no |onger rel evant;
23 prescribing requirenents of qualified public

24 depositories; providing an effective date.

25

26 | Be It Enacted by the Legislature of the State of Florida:
27

28 Section 1. Section 280.02, Florida Statutes, is
29 | anended to read:

30 280.02 Definitions.--As used in this chapter, the
31| term
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(1) "Affiliate" neans an entity that is related
t hrough a parent corporation's controlling interest. The term
al so includes any financial institution holding conpany or any
subsidiary or service corporation of such hol ding conpany.

(2) "Alternative participation agreenent”" neans an

agreenent to restrictions which a qualified public depository

nmust conplete as an alternative to withdrawing i nmedi ately

fromthe public deposits programdue to the public

depository's financial condition

(3) 2y "Average daily bal ance” neans the average daily
bal ance of public deposits held during the reported nonth. The
average daily bal ance nust be determ ned by totaling, by
account, the daily balances held by the depositor and then
dividing the total by the nunber of cal endar days in the
nmont h. Deposit insurance is then deducted from each account
bal ance and the resulting anounts are totaled to obtain the
aver age daily bal ance.

(4) 3y "Average nonthly bal ance” neans the average
nmont hl y bal ance of public deposits held, before deducting
deposit insurance, by the depository during any 12 cal endar
nmont hs. The average nonthly bal ance of the previous 12
cal endar nonths nust be deternined by adding the average daily
bal ance before deducting deposit insurance for the reported
nmont h and t he average daily bal ances before deducting deposit
i nsurance for the 11 nonths preceding that nonth and dividing
the total by 12.

(5) t4) "Book-entry fornf neans that securities are not
represented by a paper certificate but represented by an
account entry on the records of a depository trust clearing
systemor, in the case of United States Governnent securities,
a Federal Reserve Bank.

3
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(6) £5) "Capital account™ neans total equity capital
as defined on the bal ance-sheet portion of the Consolidated
Reports of Condition and Incone (call report) or the Thrift
Fi nanci al Report, less intangible assets, as subnitted to the
regul atory banking authority.

(7)¢6) "Col | ateral -pl edging |evel,"” for qualified
public depositories, neans the percentage of collateral
required to be pledged as provided in s. 280.04 by a financi al
institution.

(8) A "Current nonth" means the nonth i nmediately
following the nonth for which the nonthly report is due from
qgual i fi ed public depositories.

(9) £8) "Custodi an" nmeans the Treasurer or any bank,
savi ngs associ ation, or trust conpany that:

(a) |Is organized and existing under the |aws of this
state, any other state, or the United States;

(b) Has executed all forns required under this chapter
or any rul e adopt ed hereunder

(c) Agrees to be subject to the jurisdiction of the
courts of this state, or of courts of the United States which
are located within this state, for the purpose of any
litigation arising out of this chapter; and

(d) Has been approved by the Treasurer to act as a
cust odi an.

(10) ¢9) "Default or insolvency" includes, w thout
limtation, the failure or refusal of a qualified public
depository to pay any check or warrant drawn upon sufficient
and col l ected funds by any public depositor or to return any
deposit on demand or at nmaturity together with interest as
agreed; the issuance of an order by any supervisory authority
restraining such depository from naki ng paynents of deposit

4

CODING:Words st+ieken are deletions; words underlined are additions.




r

Florida Senate - 2001 CS for SB 1670
311-169 1

i
1

1| liabilities; or the appointnment of a receiver for such

2 | depository.

3 (11) 16y "Effective date of notice of withdrawal or

4 | order of discontinuance" pursuant to s. 280.11(3) neans that
5| date which is set out as such in any notice of w thdrawal or
6 | order of discontinuance fromthe Treasurer

7 (12) 1) "Eligible collateral” nmeans securities,

8 | Federal Hone Loan Bank letters of credit, and cash, as

9| designated in s. 280.13.

10 (13) 32y "Financial institution” nmeans, including, but
11| not linmted to, an association, bank, brokerage firm credit
12 | union, industrial savings bank, savings and | oan associ ation
13 | trust conpany, or other type of financial institution

14 | organi zed under the laws of this state or any other state of
15| the United States and doing business in this state or any

16 | other state, in the general nature of the business conducted
17 | by banks and savi ngs associ ati ons.

18 (14) (33) "Covernnental unit" neans the state or any

19 | county, school district, conmunity college district, special
20 | district, netropolitan governnent, or nunicipality, including
21 | any agency, board, bureau, conmm ssion, and institution of any
22 | of such entities, or any court.
23 (15) 34y "Loss to public depositors" neans |oss of al
24 | principal and all interest or other earnings on the principa
25 | accrued or accruing as of the date the qualified public
26 | depository was declared in default or insolvent.
27 (16) "Market val ue" neans the value of collatera
28 | cal cul ated pursuant to s. 280. 04.
29 (17) ¢35y "Operating subsidiary"” neans the qualified
30 | public depository's 100-percent owned corporation that has
31| ownership of pledged collateral. The operating subsidiary nay

5
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O N DWNPRER O

r

Florida Senate - 2001 CS for SB 1670
311-169 1

i
1

have no powers beyond those that its parent qualified public
depository may itself exercise. The use of an operating
subsidiary is at the discretion of the qualified public
depository and nust neet the Treasurer's requirenents.

(18) "Oversight board" nmeans the Qualified Public
Depository Oversight Board created under s. 280.071 for the
pur pose of safeguarding the integrity of the public deposits

program and preventing the realization of | oss assessnents

t hrough standards, policies, and recommendations for action

made to the Treasurer.

(19) ¢16) "Pl edged col l ateral " neans securities or cash
hel d separately and distinctly by an eligible custodian for
the benefit of the Treasurer to be used as security for
Fl orida public deposits. This includes maturity and cal
pr oceeds.

(20) 7 "Pledgor" neans the qualified public
depository and, if one is used, operating subsidiary.

(21) (38) "Pool figure" neans the total average nonthly
bal ances of public deposits held by all qualified public
depositories during the i mediately precedi ng 12-nonth peri od.

(22) (19 "Previous nonth" means the nonth or nonths
i medi ately preceding the nmonth for which a nonthly report is
due fromqualified public depositories.

(23)(26) "Public deposit" neans the noneys of the
state or of any county, school district, conmunity coll ege
district, special district, netropolitan governnent, or
nmuni ci pality, including agencies, boards, bureaus,
conmi ssions, and institutions of any of the foregoing, or of
any court, and includes the noneys of all county officers,

i ncluding constitutional officers, that are placed on deposit
in a bank, savings bank, or savings association and for which
6
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t he bank, savings bank, or savings association is required to
mai ntain reserves. This includes, but is not limted to, tine
deposit accounts, denmand deposit accounts, and nonnegoti abl e
certificates of deposit. Moneys in deposit notes and in other
nondeposit accounts such as repurchase or reverse repurchase
operations are not public deposits. Securities, mutual funds,
and sinmlar types of investnents are not considered public
deposits and shall not be subject to the provisions of this
chapter.

(24) 2%y "Public depositor"” neans the Treasurer or
ot her chief financial officer or designee responsible for
handl i ng public deposits.

(25) (22) "Public deposits progrant means the Florida
Security for Public Deposits Act set forth in atdmntstration
of- this chapter and any rul es adopted under this chapter by—or
of—behat-f—of—the—TFreastrer

(26) 23 "Qualified public depository" neans any bank,
savi ngs bank, or savings association that:

(a) |Is organized and exists under the | aws of the
United States, the laws of this state or any other state or
territory of the United States.

(b) Has its principal place of business in this state
or has a branch office in this state which is authorized under
the laws of this state or of the United States to receive
deposits in this state.

(c) Has deposit insurance under the provision of the
Federal Deposit |nsurance Act, as anended, 12 U S. C. ss. 1811
et seq.

(d) Has procedures and practices for accurate
identification, classification, reporting, and
collateralization of public deposits.
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1 (e) Meets all the requirenents of this chapter

2 (f) Has been designated by the Treasurer as a

3| qualified public depository.

4 (27) 24y "Reported nmonth" neans the nmonth for which a
5| nonthly report is due fromqualified public depositori es.

6 (28)25) "Required collateral” of a qualified public
7 | depository neans eligible collateral having a market val ue
8 | equal to or in excess of the anmpunt required to—beptedged
9| pursuant to s. 280.04 as—coenputed—andreported—ronthty—or—when
10 | reguestetd—by—the—Treasurer

11 (29) (26> "Treasurer" neans the Treasurer of the State
12 | of Florida.

13 (30) 2#) "Treasurer's custody” neans +s a collatera
14 | arrangenent governed by a contract between a designated

15| Treasurer's custodian and the Treasurer. This arrangenent
16 | requires collateral to be in the Treasurer's name in order to
17 | perfect the security interest.

18 (31)(28) "Triggering events" are events set out in s.
19 | 280. 041 subseeti-on—2806-04L(4whi ch give the Treasurer—as
20 | ptedgeesthe right to:
21 (a) Instruct the custodian to transfer securities
22 | pl edged, interest paynents, and other proceeds of pledged
23 | collateral not previously credited to the pledgor; and-
24 (b) Demand paynent under letters of credit.
25 Section 2. Section 280.04, Florida Statutes, is
26 | anended to read:
27 280.04 Collateral for public deposits; genera
28 | provisions. --
29 (1) The Treasurer shall determine the collatera
30| requirenents and coll ateral pledging | evel for each qualified
31| public depository follow ng procedures established by rule.
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These procedures shall include nunerical paraneters for
25-percent, 50-percent, 125-percent, and 200-percent pl edge
| evel s based on nationally recognized financial rating
services informati on and established financial perfornmance
gui del i nes.

(2) A qualified public depository nay not accept or
retain any public deposit which is required to be secured
unless it has deposited with the Treasurer eligible collatera
at | east equal to the greater of:

(a) The average daily bal ance of public deposits that
does not exceed the lesser of its capital account or 20
percent of the pool figure nultiplied by the depository's
col l ateral -pl edging | evel, plus the greater of:

1. One hundred twenty-five percent of the average
daily bal ance of public deposits in excess of capita
accounts; or

2. One hundred twenty-five percent of the average
daily bal ance of public deposits in excess of 20 percent of
t he pool figure.

(b) Twenty-five percent of the average nonthly bal ance
of public deposits.

(c) ©One hundred twenty-five percent of the average
daily bal ance of public deposits if the qualified public
depository:

1. Has been established for | ess than 3 years;

2. Has experienced naterial decreases in its capita
accounts; or

3. Has an overall financial condition that is
materially deteriorating.

(d) Two hundred percent of an established maxi mum
anmount of public deposits that has been nutually agreed upon

9
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by and between the Treasurer and the qualified public
depository.

(e) Mnimumrequired collateral of $100, 000.

(f) An anount as required in special instructions from

the Treasurer to protect the integrity of the public deposits

program
(3) Each qualified public depository shall report its

required collateral on the nonthly report required under s.

280. 16 and shall sinmultaneously pl edge, deposit, or issue

eligible collateral as needed.
(4)3) Additional collateral is required within 2
busi ness days 48—houtrs if public deposits are accepted that

woul d increase the qualified public depository's average daily
bal ance for the current nonth by 25 percent over the average
daily bal ance of the previously reported nonth.
(5)t4)> Additional collateral of 20 percent of required
collateral is necessary if a valuation date other than the
cl ose of business as described bel ow has been approved for the
qual i fi ed public depository and the required collateral is
found to be insufficient based on the Treasurer's valuation
(6) £5)y Each qualified public depository shall value
its collateral in the follow ng manner; it nust:

(a) Use a nationally recogni zed source.

(b) Use market price, quality ratings, and pay-down
factors as of the close of business on the |ast banking day in
the reported nonth, or as of a date approved by the Treasurer

(c) Report any material decline in value that occurs
before the date of mailing the nonthly report required under
S. 280.16 to the Treasurer

10
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1 (d) Use 100 percent of the maxi mum anount avail abl e

2 | under Federal Hone Loan Bank letters of credit as narket

3| val ue.

4 (7) A qualified public depository shall pledge,

5| deposit, or issue additional eligible collateral between

6| filing periods of the nonthly report required under s. 280.16
7 | when notified by the Treasurer that the current market val ue
8| of collateral does not neet the collateral requirenents. The
9| pl edge, deposit, or issuance of this additional collatera

10 | nust be nade within 2 business days after the Treasurer's

11 | notification

12 (8 A qualified public depository nay be required to
13| return public deposits to governnental units and may be

14 | suspended or disqualified or subjected to adm nistrative

15| penalty as provided in ss. 280.051 and 280.054 for failure to
16 | neet the required coll ateral

17 (9) The Treasurer shall adopt rules for the

18 | establishnent of required collateral, collateral pledging

19 | levels, required collateral calcul ations, and nmarket val ue,
20| and rules that clarify related terns.
21 Section 3. Effective July 1, 2001, section 280.041,
22| Florida Statutes, is anended to read:
23 280.041 Collateral arrangenents; agreenents,
24 | provisions, and triggering events. --
25 (1) Eligible collateral listed in s. 280.13 may be
26 | pl edged, deposited, or issued using the following collatera
27 | arrangenents as approved by the Treasurer for a qualified
28 | public depository or an operating subsidiary, if one is used,
29| to neet required coll ateral
30 (a) Regular custody arrangenment. Collateral is to be
31| pledged to the Treasurer pursuant to subsection (2).

11
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1 (b) Federal Reserve Bank custody arrangenent.

2| Collateral is to be pledged to the Treasurer pursuant to

3 | subsection (3).

4 (c) Treasurer's custody arrangenent. Collateral is to
5| be deposited in the Treasurer's nane pursuant to subsection
6((4).

7 (d) Federal Hone Loan Bank letter of credit

8 | arrangenent. Collateral is to be issued with the Treasurer as
9 | beneficiary pursuant to subsection (5).

10 (e) Cash arrangenent. Collateral is to be held by the
11 | Treasurer or a custodian

12 (2) ) Wth the approval of the Treasurer, a qualified
13 | public depository or operating subsidiary, as pledgor, may

14 | deposit eligible collateral with a custodian. A qualified

15| public depository may not act as its own custodi an. Except in
16 | the case of using a Federal Reserve Bank as custodi an, whith
17 | may—regutre—other—cotHateral—agreenent—provisionst he

18 | followi ng are necessary for the Treasurer's approval:

19 (a) A conpleted collateral agreenent in a form

20 | prescribed by the Treasurer in which the pledgor agrees to the
21| followi ng provisions:

22 1. The pledgor shall own the pledged collateral and
23 | acknowl edge that the Treasurer has a perfected security

24 | interest. The pledged collateral shall be eligible collatera
25| and shall be at |east equal to the amount of required

26 | coll ateral

27 2. The pledgor shall grant to the Treasurer an

28 | interest in pledged collateral for the purposes of this

29 | section. The pledgor shall not enter into or execute any other
30| agreenent related to the pledged collateral that would create
3l | an interest in or lien on that collateral in any manner in

12
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favor of any third party without the witten consent of the
Treasurer.

3. The pledgor shall not grant the custodian any lien
that attaches to the collateral in favor of the custodi an that
is superior or equal to the security interest of the
Treasurer.

4. The pledgor shall agree that the Treasurer may,
wi thout notice to or consent by the pledgor, require the
custodian to conply with and performany and all requests and
orders directly fromthe Treasurer. These include, but are not
limted to, liquidating all collateral and submitting the
proceeds directly to the Treasurer in the nanme of the
Treasurer only or transferring all collateral into an account
desi gnated solely by the Treasurer

5. The pl edgor shall acknow edge that the Treasurer
may, Wi thout notice to or consent by the pledgor, require the
custodian to hold principal paynents and incone for the
benefit of the Treasurer

6. The pledgor shall initiate collateral transactions
on forns prescribed by the Treasurer in the followi ng manner

a. A deposit transaction of eligible collateral nay be
made without prior approval fromthe Treasurer provided:
security types that have restrictions have been approved in
advance of the transaction by the Treasurer and simnultaneous
notification is given to the Treasurer; and the custodi an has
not received notice fromthe Treasurer prohibiting deposits
wi t hout prior approval.

b. A substitution transaction of eligible collatera
may be made without prior approval fromthe Treasurer
provided: security types that have restrictions have been
approved in advance of the transaction by the Treasurer; the

13
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mar ket val ue of the securities to be substituted is at |east
equal to the anmbunt withdrawn; simnultaneous notification is
given to the Treasurer; and the custodi an has not received
notice fromthe Treasurer prohibiting substitution

c. A transfer of collateral between accounts at a
custodi an requires the Treasurer's prior approval. The
collateral shall be rel eased subject to redeposit in the new
account with a pledge to the Treasurer intact.

d. A transfer of collateral froma custodian to
anot her custodian requires the Treasurer's prior approval and
a valid collateral agreenent with the new custodi an. The
collateral shall be rel eased subject to redeposit at the new
custodian with a pledge to the Treasurer intact.

e. A withdrawal transaction requires the Treasurer's
prior approval. The market value of eligible collatera
remai ning after the withdrawal shall be at |east equal to the
anount of required collateral. A wthdrawal transaction shal
be executed for any release of collateral including naturity
or call proceeds.

f. Witten notice shall be sent to the Treasurer to
renove fromthe inventory of pledged collateral a pay-down
security that has paid out with zero principal renaining.

7. |f pledged collateral includes definitive
(physical) securities in registered formwhich are in the nane
of the pledgor or a noninee, the pledgor shall deliver the
foll owi ng docunents when requested by the Treasurer

a. A separate certified power of attorney in a form
prescribed by the Treasurer for each issue of securities.

b. Separate bond assignnment forns as required by the
bond agent or trustee.

14
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c. Certified copies of resolutions adopted by the
pl edgor' s governi ng body authorizing execution of these
docunent s.

8. The pledgor shall be responsible for all costs
necessary to the functioning of the collateral agreenent or
associated with confirnmation of pledged collateral to the
Treasurer and acknowl edges that these costs shall not be a
charge agai nst the Treasurer or his or her interests in the
pl edged col | at eral

9. The pledgor, if notified by the Treasurer, shal
not be allowed to use a custodian if that custodian fails to
conpl ete the collateral agreenent, rel eases pledged collatera
Wi thout the Treasurer's approval, fails to properly conplete
confirmations of pledged collateral, fails to honor a request
for exanmination of definitive pledged collateral and records
of book-entry securities, or fails to provide requested
docunents on definitive securities. The period for disall ow ng

the use of a custodian is 1 year

10. The pl edgor shall be subject to the jurisdiction
of the courts of the State of Florida, or of courts of the
United States |located within the State of Florida, for the
purpose of any litigation arising out of the act.

11. The pledgor is responsible and liable to the
Treasurer for any action of agents the pledgor uses to execute
collateral transactions or submt reports to the Treasurer

12. The pledgor shall agree that any infornmation
forns, or reports electronically transnitted to the Treasurer
shal | have the sane enforceability as a signed witing

13. The pl edgor shall submit proof that authorized
i ndi viduals executed the collateral agreenent on behal f of the
pl edgor.

15
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1 14. The pl edgor shall agree by resolution of the board
2| of directors that collateral agreenents entered into for

3 | purposes of this section have been formally accepted and

4| constitute official records of the pl edgor

5 15. |If there is any change in the Uniform Conmerci al

6 | Code adopted in this state which affects the requirenents for
7| a perfected security interest in collateral, the Treasurer

8| shall notify the custodi an of such change. The custodi an has
9| 180 cal endar days followi ng such notice to w thdraw as

10| custodian if the required custodial services cannot be

11 | provi ded. The—ptedgor—shatH—bebound—by—any—other—provistons
12 | feuntdrnecessary—for—aperfected—security—interest—n

13 | eottateral—under—the—bniform-Comrerci-al—Code—

14 (b) A conpleted collateral agreenent in a form

15| prescribed by the Treasurer in which the custodian agrees to
16 | the foll ow ng provisions:

17 1. The custodian shall have no responsibility to

18 | ascertain whether the pledged securities are at | east equal to
19 | the anmount of required collateral nor whether the pledged

20 | securities are eligible collateral

21 2. The custodian shall hold pledged collateral in a
22 | custody account for the Treasurer for purposes of this

23 | section. The custodian shall not enter into or execute any

24 | other agreenment related to the collateral that would create an
25| interest in or lien on that collateral in any manner in favor
26 | of any third party without the witten consent of the

27 | Treasurer.

28 3. The custodian shall agree that any lien that

29 | attaches to the collateral in favor of the custodian shall not
30 | be superior or equal to the security interest of the

31| Treasurer.

16
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4. The custodian shall, wi thout notice to or consent
by the pledgor, conply with and performany and all requests
and orders directly fromthe Treasurer. These include, but are
not limted to, liquidating all collateral and submitting the
proceeds directly to the Treasurer in the nane of the
Treasurer only or transferring all collateral into an account
desi gnated solely by the Treasurer

5. The custodian shall consider principal paynents on
pay-down securities and inconme paid on pledged collateral as
the property of the pledgor and shall pay thereto provided the
custodi an has not received witten notice fromthe Treasurer
to hold such principal paynents and i ncone for the benefit of
t he Treasurer.

6. The custodian shall process collateral transactions
on forns prescribed by the Treasurer in the followi ng manner

a. A deposit transaction of eligible collateral nay be
made without prior approval fromthe Treasurer unless the
custodi an has received notice fromthe Treasurer requiring the
Treasurer's prior approval.

b. A substitution transaction of eligible collatera
may be made without prior approval fromthe Treasurer provided
the pledgor certifies the nmarket value of the securities to be
substituted is at |east equal to the market val ue anpunt of
the securities to be withdrawn and the custodi an has not
received notice fromthe Treasurer prohibiting substitution

c. A transfer of collateral between accounts at a
custodi an requires the Treasurer's prior approval. The
collateral shall be rel eased subject to redeposit in the new
account with a pledge to the Treasurer intact. Confirnation
fromthe custodian to the Treasurer nust be received within 5
busi ness days of the redeposit.

17
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1 d. A transfer of collateral froma custodian to

2 | another custodian requires the Treasurer's prior approval. The
3| collateral shall be rel eased subject to redeposit at the new
4| custodian with a pledge to the Treasurer intact. Confirmation
5| fromthe new custodian to the Treasurer nust be received

6 | within 5 business days of the redeposit.

7 e. A withdrawal transaction requires the Treasurer's
8| prior approval. A withdrawal transaction shall be executed for
9| the release of any pledged collateral including maturity or
10| call proceeds.

11 7. |f pledged collateral includes definitive

12 | (physical) securities in registered form which are in the

13 | nane of the custodi an or a nom nee, the custodi an shal

14 | deliver the foll owi ng docunments when requested by the

15| Treasurer:

16 a. A separate certified power of attorney in a form
17 | prescribed by the Treasurer for each issue of securities.

18 b. Separate bond assignnment forns as required by the
19 | bond agent or trustee.
20 c. Certified copies of resolutions adopted by the
21 | custodi an's governi ng body authorizing execution of these
22 | docunents.
23 8. The custodian shall acknow edge that the pledgor is
24 | responsible for all costs necessary to the functioning of the
25| col lateral agreenent or associated with confirmation of
26 | securities pledged to the Treasurer and that these costs shal
27 | not be a charge against the Treasurer or his or her interests
28 | in the pledged coll ateral
29 9. The custodian shall agree to provide confirnation
30 | of pledged collateral upon request fromthe Treasurer. This
31| confirmation shall be provided within 15 worki ng days after

18
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the request, in a format prescribed by the Treasurer, and
shall require no identification other than the pl edgor nane
and | ocation, unless the special identification is provided in
the coll ateral agreenent.

10. The custodian shall be subject to the jurisdiction
of the courts of the State of Florida, or of courts of the
United States |located within the State of Florida, for the
purpose of any litigation arising out of the act.

11. The custodian shall be responsible and liable to
the Treasurer for any action of agents the custodi an uses to
hol d and service collateral pledged to the Treasurer

12. The custodi an shall agree that any information
forns, or reports electronically transnitted to the Treasurer
shal | have the sane enforceability as a signed witing

13. The Treasurer shall have the right to exam ne
definitive pledged collateral and records of book-entry
securities during the regul ar busi ness hours of the custodian
wi t hout cost to the Treasurer.

14. The responsibilities of the custodian for the
saf ekeepi ng of the pledged collateral shall be |limted to the
diligence and care usually exercised by a banking or trust
institution toward its own property.

15. The custodi an shall be bound by any ot her
provi sions found necessary for the Treasurer to have a
perfected security interest in collateral under the Uniform
Conmrer ci al Code.

(3)t2r Wth the approval of the Treasurer, a pledgor
may deposit eligible collateral pursuant to an agreenent with
a Federal Reserve Bank. The Federal Reserve Bank agreenent
may:

19
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(a) Require terns not consistent with subsection

(2) 1)

(b) Not subject the Treasurer to any costs or

i ndemni fication requirenents.

(4) 3y The Treasurer nmay require deposit or transfer

of collateral into a custodial account established in the
Treasurer's nane at a designated custodian. This requirenment
for Treasurer's custody shall have the foll ow ng
characteristics:

(a) ©One or nore triggering events nust have occurr ed.

(b) The custodian used nust be a Treasurer's approved
custodi an that nust:

1. Meet the definition of custodian.

2. Not be an affiliate of the qualified public
depository.

3. Be bound under a distinct Treasurer's custodi al
contract.

(c) Al deposit transactions require the approval of
t he Treasurer.

(d) Al collateral nust be in book-entry form

(e) The qualified public depository shall be
responsible for all costs necessary to the functioning of the
contract or associated with the confirmtion of securities in
the nane of the Treasurer and acknow edges that these costs
shall not be a charge against the Treasurer and nmay be
deducted fromthe collateral or income earned if unpaid.

(5) Wth the approval of the Treasurer, a qualified

public depository may use Federal Hone Loan Bank letters of

credit to neet collateral requirenents. A conpleted agreenent

that includes the follow ng provisions is necessary for the

Treasurer's approval :

20
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(a) The letter of credit nmust neet the definition of

eligible collateral

(b) The qualified public depository nust agree that

the Treasurer, as beneficiary, may, without notice to or

consent by the qualified public depository, demand paynent

under the letter of credit if any of the triggering events
listed in s. 280.041 occurs.
(c) The qualified public depository nust agree that

funds received by the Treasurer due to the occurrence of one

or nore triggering events nmay be deposited in the Treasury

Cash Deposit Trust Fund for purposes of eligible collateral.

(d) The qualified public depository nust arrange for

the i ssuance of letters of credit that neet the requirenents

of s. 280.13 and for their delivery to the Treasurer. A

transactions involving letters of credit require the

Treasurer's approval .

(e) The qualified public depository nust be

responsible for all costs necessary to the use or confirnation

of letters of credit issued on behalf of the Treasurer and

nust acknow edge that these costs will not be a charge agai nst

t he Treasurer.

(f) The qualified public depository nust be subject to

the jurisdiction of the courts of this state, or of courts of

the United States which are |ocated within this state, for the

purpose of any litigation arising out of this act.

(g) The qualified public depository nust agree that

any information, form or report that is electronically

transnitted to the Treasurer has the sane enforceability as a

signed witing.

21
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(h) The qualified public depository must submit proof

that authorized individuals executed the letters of credit

agreenent on its behal f.

(i) The qualified public depository nust agree by

resolution of its board of directors that the letters of

credit agreenents entered into for purposes of this section

have been fornmally accepted and constitute official records of

the qualified public depository.

(6) 4 The Treasurer may denand paynent under a letter

of credit or direct a custodian to deposit or transfer

collateral and proceeds of securities not previously credited
upon the occurrence of one or nore triggering events provided
that, to the extent not inconpatible with the protection of
public deposits, as determined in the Treasurer's sole and
absol ute discretion, the Treasurer shall provide a custodi an
and the qualified public depository with 48 hours' advance

notice before directing such deposit or transfer. These events
i ncl ude:

(a) The Treasurer determ nes that an i nmedi ate danger
to the public health, safety, or welfare exists.

(b) The qualified public depository fails to have
adequat e procedures and practices for the accurate
identification, classification, reporting, and
coll ateralization of public deposits.

(c) The custodian fails to provide or allow inspection
and verification of docunents, reports, records, or other
information dealing with the pledged collateral or financial
i nformati on.

(d) The qualified public depository or its operating
subsidiary fails to provide or allow inspection and
verification of docunents, reports, records, or other

22
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information dealing with Florida public deposits, pledged
collateral, or financial information

(e) The custodian fails to hold incone and princi pa
payments nmade on securities held as collateral or fails to
deposit or transfer such paynents pursuant to the Treasurer's
i nstructions.

(f) The qualified public depository defaults or
becones insol vent .

(g) The qualified public depository fails to pay an
assessnent.

(h) The qualified public depository fails to pay an
adm ni strative penalty.

(i) The qualified public depository fails to neet
financi al condition standards.

(j) The qualified public depository charges a
wi t hdrawal penalty to public depositors when the qualified
public depository is suspended, disqualified, or wthdrawn
fromthe public deposits program

(k) The qualified public depository does not provide,
as required, the public depositor with annual confirmation
information on all open Florida public deposit accounts.

(1) The qualified public depository pledges, deposits,
or has issued insufficient or unacceptable collateral to nmeet

collateral requirenents within the prescribed tine eever
pubH-e—depostts.

(m Ptedged Collateral, other than a proper
substitution, is released without the prior approval of the

Treasurer.
(n) The qualified public depository, custodian
operating subsidiary, or agent violates any provision of the

23
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1| act and the Treasurer determ nes that such violation nay be

2| renedied by a nove of collateral

3 (o) The qualified public depository, custodian

4 | operating subsidiary, or agent fails to tinely cooperate in

5] resolving problens by the date established in witten

6 | conmuni cation fromthe Treasurer

7 (p) The custodian fails to provide sufficient

8| confirmation information

9 (q) The Federal Honme Loan Bank or the qualified public
10 | depository gives notification that a letter of credit will not
11 | be extended or renewed, and other eligible collateral equal to
12 | required coll ateral has not been deposited within 30 days

13| after the notice is given or 30 days before the expiration of
14 | the letter of credit.

15 (r) The qualified public depository involved in a

16 | nerger, acquisition, consolidation, or other organizationa

17 | change fails to notify the Treasurer or to ensure that

18 | required collateral is properly nmintai ned by the depository
19 | holding the Florida public deposits.
20 (s) ta)y Events that would bring about an adm nistrative
21| or legal action by the Treasurer.
22 (7) 5y The Treasurer shall adopt rules to identify
23| forns and establish procedures for collateral agreenents and
24 | transactions, furnish confirmation requirenents, establish
25 | procedures for using an operating subsidiary and agents, and
26 | clarify terns.
27 Section 4. Section 280.05, Florida Statutes, is
28 | anended to read:
29 280.05 Powers and duties of the Treasurer.--1n
30| fulfilling the requirenents of this act, the Treasurer has the
31| power to take the follow ng actions, as he or she considers

24
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necessary to protect the integrity of the public deposits

progr am
(1) ldentify representative qualified public

depositories and furnish notification for the selection of the

Qualified Public Depository Oversight Board pursuant to s.
280. 071.
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Board's duties, pursuant to s. 280.071, of:

N
©

(a) Establishing standards for qualified public

w
o

depositories and custodi ans.

w
=

26
CODING:Words st+ieken are deletions; words underlined are additions.




r

Florida Senate - 2001 CS for SB 1670
311-169 1

i
1

1 (b) Evaluating requests for exceptions to standards
2] and alternative participation agreenents.

3 (c) Reviewing and recommendi ng action concerning a

4| violation comitted by a qualified public depository or

5 | cust odi an. as—fray—be—hnecessary—to—assitst—the—atvisory

6 | eonmttee—estabtshed—under—subsection—{(2—t+n—devetoping

7 | standards—for—theprogram

8 (3)t4)r Review, inplenent, nonitor, evaluate, and

9 | nodi fy;—as—needed;-al | or any part of the standards, and

10| policies, or recommendations of the Qualified Public

11 | Depository Oversi ght Board recemmended—by—an—advi-sory

12 | commttee.

13 (4) 5y Performfinancial analysis of any qualified

14 | public depositories depository—as—heeded.

15 (5) t6) Require steh collateral, or increase the

16 | collateral -pl edging |l evel, of any qualified public depository
17 | as—+Hay—benecessary—to—atmn-ster—the—provisions—of—this

18 | ehapter—ant—to—protect—the—+tntegrity—of—thepubHe—deposits
19 | program

21 | as—the—TFreasurer—deensrnecessary—toprovide—for—the—contingent
22 | HabiHty—poot—

23 (6){8) Decline to accept, or reduce the reported val ue
24 | of, collateral as—etrreunstances—+ay—+egu+e in order to ensure
25| the pledging or depositing of sufficient nmarketable collatera
26 | and acceptable letters of credit to+neet—thepurposes—of—this
27 | ehapter

28 (7) €9y Maintain perpetual inventory of pledged

29 | collateral and performnonthly market valuations and quality
30 | ratings.

31
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1 (8) 36y Monitor and confirmcollateral wth—as—often

2 | as—deeretrnecessary—bythe—TFreasurer—thepledged—cottateralt
3 | hetd—by—third—party custodi ans and i ssuers of |letters of

4| credit.

5 (9) 1) Move col |l ateral Perfeet—interest—in—pltedged

6 | eottateral—byhavingpledged—securi-ties—+oved i nto an account
7 | established in the Treasurer's nanme upon the occurrence of one
8| or nore triggering events. This—atction—shatt—betaken—at—the
9 | di-seretion—ofthe—TFreastrer—

10 (10) Issue notice to a qualified public depository

11 | that the use of a custodian will be disallowed if the

12 | custodi an has failed to followthe terns of a collatera

13 | agreenent.

14 (11) (3¥2) Furnish witten notice to custodi ans of

15 ) collateral to hold interest and principal payments nmade on

16 | securities held as collateral and to deposit or transfer such
17 | paynents pursuant to the Treasurer's instructions.

18 (12) (13) Rel ease collateral held in the Treasurer's

19 | nane, subject to sale and transfer of funds directly fromthe
20 | custodian to public depositors of a wi thdrawi ng depository.
21 (13) Denand paynent under letters of credit for any of
22 | the triggering events listed in s. 280.041 and deposit the
23| funds into the Public Deposits Trust Fund for purposes of
24 | paying losses to public depositors, into the Treasurer's
25| Adnministrative and | nvestnent Trust Fund for receiving paynent
26 | of administrative penalties, and into the Treasury Cash
27 | Deposit Trust Fund for purposes of eligible collateral.
28 (14) Sell securities for the purpose of paying | osses
29| to public depositors not covered by deposit insurance.
30
31

28
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

Florida Senate - 2001 CS for SB 1670
311-169 1

i
1

(15) Transfer funds directly fromthe custodian to
public depositors or the receiver in order to facilitate
pronmpt paynent of cl ai ns.

(16) Require the filing of the followi ng reports which
the Treasurer shall process as provided:

(a) Qualified public depository nonthly reports and
schedul es. The Treasurer shall review the reports of each
qgual i fied public depository for material changes in capita
accounts or changes in nane, address, or type of institution;
record the average daily bal ances of public deposits held; and
nmonitor the collateral -pledging levels and required
col | at eral

(b) Quarterly regulatory reports fromaqualified public
depositories. The Treasurer shall analyze qualified public
depositories ranked in the | owest category based on
establ i shed financial condition criteria.

(c) Qualified public depository annual reports and
publ i c depositor annual reports. The Treasurer shall conpare
public deposit information reported by qualified public
depositories and public depositors. Such conparison shall be
conducted for qualified public depositories which are ranked
in the | owest category based on established financi al
condition criteria of record on Septenber 30. Additiona
conpari son processes may be perforned as public deposits
program resources permt.

(d) Any related docunents, reports, records, or other
i nformati on deened necessary by the Treasurer in order to
ascertain conpliance with this chapter

(17) Verify the reports of any qualified public
depository relating to public deposits it holds when necessary
to protect the integrity of the public deposits program

29
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(18) Confirmpublic deposits, to the extent possible
under current | aw, when needed.

(19) Require at his or her discretion the filing of
any information or forns required under this chapter to be by
el ectronic data transm ssion. Such filings of information or
forns shall have the sanme enforceability as a signed witing.

(20) Suspend or disqualify or disqualify after
suspension any qualified public depository that has viol ated
any of the provisions of this chapter or of rules adopted
her eunder .

(a) Any qualified public depository that is suspended
or disqualified pursuant to this subsection is subject to the
provisions of s. 280.11(2) governing withdrawal fromthe
public deposits program and return of pledged collateral. Any
suspensi on shall not exceed a period of 6 nonths. Any
qgual i fi ed public depository which has been disqualified nmay
not reapply for qualification until after the expiration of 1
year fromthe date of the final order of disqualification or
the final disposition of any appeal taken therefrom

(b) In lieu of suspension or disqualification, inpose
an adm ni strative penalty upon the qualified public depository
as provided in s. 280.054.

(c) If the Treasurer has reason to believe that any
qgual i fied public depository or any other financial institution
hol di ng public deposits is or has been violating any of the
provisions of this chapter or of rules adopted hereunder, he
or she may issue to the qualified public depository or other
financial institution an order to cease and desist fromthe
violation or to correct the condition giving rise to or
resulting fromthe violation. |If any qualified public
depository or other financial institution violates a

30
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cease- and-desi st or corrective order, the Treasurer nmy inpose
an adm ni strative penalty upon the qualified public depository
or other financial institution as provided in s. 280.054 or s.
280.055. In addition to the admnistrative penalty, the
Treasurer may suspend or disqualify any qualified public
depository for violation of any order issued pursuant to this
par agr aph.

Section 5. Subsections (2) and (3) of section 280. 051,
Fl ori da Statutes, are anended to read

280.051 G ounds for suspension or disqualification of
a qualified public depository.--A qualified public depository
may be suspended or disqualified or both if the Treasurer
determ nes that the qualified public depository has:

(2) Subnitted reports containing inaccurate or
i nconplete information regarding public deposits or the
securities—ptredged—as coll ateral for such deposits, capita
accounts, or the calculation of required collateral

(3) Failed to maintain required coll ateral ptedge
stufH—eient—cotHateral—to——cover—publec—deposits.

Section 6. Subsection (3) of section 280.054, Florida
Statutes, is anended to read:

280.054 Administrative penalty in lieu of suspension
or disqualification.--

(3) A qualified public depository that—vietates—s-—
286004(5)—or—a—custoditan—that—violates—s—2806-04{6)i s subj ect
to an administrative penalty in an anpbunt not exceeding the
greater of $1,000 or 10 percent of the amount of wi thdrawal,
not exceeding $10,000, if it:+

(a) Fails to provide required collateral using

eligible collateral and prescribed collateral agreenents; or

31
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(b) Wthdraws collateral without the Treasurer's

approval .

Section 7. Section 280.055, Florida Statutes, is
amended to read:

280. 055 Cease and desist order; corrective order
adm ni strative penalty.--

(1) The Treasurer nmmy issue a cease and desist order
and a corrective order upon deternining that:

(a) A qualified public depository has requested and
obtai ned a rel ease of pledged collateral w thout approval of
t he Treasurer;

(b) A bank, savings association, or other financial
institution is holding public deposits without a certificate
of qualification issued by the Treasurer

(c) A qualified public depository pledges, deposits,
or arranges for the issuance of unacceptable collateral

(d) A custodian has rel eased pledged coll atera
wi t hout approval of the Treasurer;

(e) A qualified public depository or a custodi an has
not furnished to the Treasurer, when the Treasurer requested,
a power of attorney or bond power or bond assignnment form
required by the bond agent or bond trustee for each issue of
regi stered certificated securities pledged and registered in
t he nane, or nom nee nane, of the qualified public depository
or custodi an; or

(f) A qualified public depository; a bank, savings
associ ation, or other financial institution; or a custodi an
has conmitted any other violation of this chapter or any rule
adopted pursuant to this chapter that the Treasurer determnes
may be renedi ed by a cease and desi st order or corrective
order.

32
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1 (2) Any qualified public depository or other bank

2 | savings association, or financial institution or custodian

3| that violates a cease and desist order or corrective order of
4] the Treasurer is subject to an adninistrative penalty not

5| exceeding $1,000 for each violation of the order. Each day

6| the violation of the order continues constitutes a separate

7 | violation.

8 Section 8. Section 280.07, Florida Statutes, is

9 | anended to read:

10 280.07 Mutual responsibility and contingent

11| liability.--Any bank or savings association that is designated
12 ) as a qualified public depository and that is not insolvent

13 | shall guarantee public depositors against | oss caused by the
14 | default or insolvency of other qualified public depositories.
15| Each qualified public depository shall execute a form

16 | prescribed by the Treasurer for such guarantee which shall be
17 | approved by the board of directors and shall becone an

18 | official record of the institution.

19 Section 9. Section 280.071, Florida Statutes, is

20| created to read:

21 280.071 Qualified Public Depository Oversi ght Board;
22 | purpose; identifying representative qualified public

23 | depositories; nenber selection and responsibilities.--There is
24 | created a Qualified Public Depository Oversi ght Board,

25| consisting of six nenbers and six alternate nenbers who

26 | represent the interests of all qualified public depositories
27 | in safeguarding the integrity of the public deposits program
28 | and preventing the realization of |o0ss assessnents.

29 (1) On July 31 of each year and as vacanci es occur

30| the Treasurer, in order to initiate the selection of oversight
31| board representation, shall:

33
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

r

Florida Senate - 2001 CS for SB 1670
311-169 1

i
1

(a) Categorize eligible qualified public depositories

into three groups according to average asset size. Eligible

gual i fied public depositories nmust be in conpliance with al

requi rements and cannot be suspended, disqualified, or in the

process of withdrawing from or under an alternative

participation agreenent in, the public deposits program

(b) ldentify the two qualified public depositories in

each of the three groups which have the greatest shares of

contingent liability based on the average nont hly bal ances of

public deposits reported pursuant to s. 280. 16.

(c) Send notification to the six qualified public

depositories that have been identifi ed.

(2) Each of the six representative qualified public

depositories shall select a nenber and an alternate nenber of

t he oversi ght board and shall give the Treasurer witten

i nformati on concerning the selections within 30 cal endar days

after the Treasurer's notice

(3) If an identified qualified public depository

declines to select a nenber, does not respond within 30

cal endar days, or becones ineligible, the Treasurer shal

furnish notice to the Florida Bankers Associ ati on, which

shall, within 30 cal endar days, select a nenber and an

alternate nenber to represent that average-asset category.

(4) Each nenber and alternate nenber nust:

(a) Have resources available for review of qualified

public depository issues.

(b) Possess knowl edge, skill, and experience in one or

nore of the foll owi ng areas:

1. Financial analysis;

2. Trend anal ysi s;

3. Accounti ng;
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4. Banki ng;

5. Ri sk managenent; or

6 | nvest nent nanagenent.

(5) The oversight board nenbers and alternate nenbers

are subject to approval by the Treasurer

(6) The alternate nenber nmust act on the nenber's

behalf if the nenber is unable to performoversight board

functions, and has the sanme rights, duties, and

responsibilities as the nenber.

(7) Each nenber shall serve until a successor is

sel ect ed.
(8) Expenses incurred by a nmenber in carrying out

duties of the oversight board shall be paid by his or her

representative qualified public depository.

(9) The oversight board shall organi ze, conmmunicate,

and conduct neetings as follows:

(a) Elect a chair and vice chair.

(b) Designate a secretary, who need not be a nenber of

t he oversi ght board. The secretary shall:

1. Keep a record of communications and neeting

pr oceedi ngs.

2. Act as custodian of all printed materials filed

with or by the oversight board.

(c) Comunicate through el ectroni c neans and express

delivery services whenever possible.

(d) Meet upon call of the chairman or any three

nenbers.
(e) Take no official action in the absence of a

guorum
1. A quorumconsists of the najority of voting nenbers

of the oversight board.
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2. Each nenber has one vote.

3. A nenber shall not vote on issues directly rel ated

to the qualified public depository that he or she represents.

4. The Treasurer or his or her representative shal

vote as a nenber of the oversight board in the absence of a

guorum
(10) The oversight board has the power and

responsibility to safeguard the integrity of the public

deposits program and prevent the realization of |oss

assessnents by:

(a) Establishing standards in the foll owi ng areas

1. Financial institution entry requirenents;

2. Qualified public depository reporting requirenents;

3. Qualitative and quantitative financial condition

requi rements;

4, Custodian characteristic requirenents and adherence

to collateral agreenent terns;

5. Collateral -pledging | evel s and adequacy of required

col | at eral
6. Collateral eligibility and restrictions;

7. Operating subsidiary and agent requirenents;

8. Merger, acquisition, and nane change requirenents;

9. Participation restrictions;

10. Participation status and conditions for

suspensi on, disqualification, and nmandatory withdrawal ;

11. Penalties and fines; and

12. Corrective actions and adm nistrative orders.

(b) Recommending to the Treasurer the approval or

rejection of requests for exceptions that do not neet

establ i shed standards. These requests for exceptions may be:

1. Referred by the Treasurer; or
36

CODING:Words st+ieken are deletions; words underlined are additions.




r

Florida Senate - 2001 CS for SB 1670
311-169 1

i
1

1 2. Submitted directly by the qualified public

2 | depository that is seeking the exception

3 (c) Issuing approvals or rejections for alternative

4 | participation agreenents referred by the Treasurer

5 (d) Reviewi ng program violations and recommendi ng t hat
6 | the Treasurer inpose penalties and fines or issue corrective
7| actions and adninistrative orders.

8 (e) Studying public deposit program areas referred by
9| the Treasurer.

10 (f) Assessing qualified public depositories, as

11| provided in s. 280.08, to pay for the inplenentation of

12 | standards established by the oversight board which exceed the
13 | resources of the public deposits program

14 (11) Oficial actions of the oversi ght board regarding
15| the establishnent of standards, decisions concerning

16 | exceptions and alternate participation agreenents, and

17 | reconmendati ons concerning violations nust be:

18 (a) Communicated to the Treasurer in witing.

19 (b) Subject to the approval of the Treasurer
20 (c) Inplenented as public deposits programresources
21| or paynent described in subsection (10) pernit.
22 (12) The Treasurer may adopt rules establishing
23 | procedures and forns for the sel ection of nenbers and
24 | alternate nenbers of the oversight board and governi ng
25| functions of the oversight board.
26 Section 10. Section 280.08, Florida Statutes, is
27 | anended to read:
28 280.08 Procedure for paynent of |osses.--Wen the
29 | Treasurer determines that a default or insolvency has
30 | occurred, he or she shall provide notice as required in s.
31| 280. 085 s—286-085(1)and i npl enent the foll owi ng procedures:
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(1) The Treasurer, in cooperation with the Departnent
of Banking and Fi nance or the receiver of the qualified public
depository in default, shall ascertain the amount of funds of
each public depositor on deposit at such depository and the
anount of deposit insurance applicable to such deposits.

(2) The potential |oss to public depositors shall be
cal cul ated by conpiling clains received fromsuch depositors.
The Treasurer shall validate clainms on public deposit accounts
which neet the requirenents of s. 280.17 and are confirned as
provided in subsection (1).

(3)(a) The loss to public depositors shall be
satisfied, insofar as possible, first through any applicable
deposit insurance and then through denandi ng paynent under
letters of credit or the sale of collateral seeuri+t+es pl edged
or deposited by the defaulting depository. The Treasurer may

assess qualified public depositories as provided in paragraph
(b) for the total loss if the demand for paynent or sal e of

col | ateral seeurities cannot be acconplished within 7 business
days.

(b) The Treasurer shall provide coverage of any
remai ning | oss by assessnent against the other qualified
public depositories. The Treasurer shall determ ne such
assessnent for each qualified public depository by nmultiplying
the total anobunt of any remmining loss to all public
depositors by a percentage which represents the average
nont hl y bal ance of public deposits held by each qualified
public depository during the previous 12 nonths divided by the
total average nonthly bal ances of public deposits held by al
qual i fi ed public depositories, excluding the defaulting
depository, during the sane period. The assessnent cal cul ation
shal | be conputed to six decimal places.
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(4) Each qualified public depository shall pay its
assessnment to the Treasurer within 7 business days after it
receives notice of the assessnent. |f a depository fails to
pay its assessnent when due, the Treasurer shall satisfy the
assessnent by denandi ng paynent under letters of credit or
selling coll ateral seeurities pl edged or deposited by that
depository.

(5) The Treasurer shall distribute the funds to the
public depositors of the qualified public depository in

default according to their validated clains. The Treasurer, at
his or her discretion, may nake partial paynents to public
depositors that have experienced a | oss of public funds which
payrments are critical to the i mediate operations of the
public entity. The public depositor requesting partial paynent
of a claimshall provide the Treasurer with witten
docunentation justifying the need for partial paynent.

(6) Public depositors receiving paynent under the
provisions of this section shall assign to the Treasurer any
interest they nmay have in funds that nay subsequently be made
available to the qualified public depository in default. If
the qualified public depository in default or its receiver
provides the funds to the Treasurer, the Treasurer shal
distribute the funds, plus all accrued interest which has
accunmul ated fromthe investnent of the funds, if any, to the
depositories which paid assessnents on the sane pro rata basis
as the assessnments were paid.

(7) Expenses incurred by the Treasurer in connection
with a default or insolvency which are not nornally incurred
by the Treasurer in the admnistration of this act nust be
pai d out of the anpunt paid under letters of credit or
proceeds fromthe sal e of ptedged coll ateral
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1 Section 11. Section 280.09, Florida Statutes, is

2 | anended to read:

3 280.09 Public Deposits Trust Fund.--

4 (1) In order to facilitate the administration of this

5| chapter, there is created the Public Deposits Trust Fund,

6 | hereafter in this section designated "the fund." The proceeds

7| fromthe sale of securities or draw on letters of credit held

8 | ptedged as collateral or fromany assessnent pursuant to s.

9] 280.08 shall be deposited into the fund. Any adm nistrative
10 | penalty collected pursuant to this chapter shall be deposited
11| into the Treasurer's Administrative and | nvestnent Trust Fund.
12 (2) The Treasurer is authorized to pay any | osses to
13 | public depositors fromthe fund, and there are hereby
14 | appropriated fromthe fund such suns as nmay be necessary from
15| tinme to tine to pay the losses. The term "l osses," for
16 | purposes of this chapter, shall also include | osses of
17 | interest or other accurulations to the public depositor as a
18 | result of penalties for early withdrawal required by
19 | Depository Institution Deregul atory Conm ssion Regul ations or
20 | applicabl e successor federal |aws or regul ati ons because of
21 | suspension or disqualification of a qualified public
22 | depository by the Treasurer pursuant to s. 280.05 s—

23 | 280-05(26)0or because of withdrawal fromthe public deposits

24 | program pursuant to s. 280.11. |In that event, the Treasurer
25| is authorized to assess agai nst the suspended, disqualifi ed,
26 | or withdrawi ng public depository, in addition to any anpunt

27 | authori zed by any other provision of this chapter, an

28 | adnministrative penalty equal to the anmbunt of the early

29 | withdrawal penalty and to pay that anmount over to the public
30 | depositor as reinbursenent for such loss. Any npney in the

31
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fund estimted not to be needed for i mediate cash
requi renments shall be invested pursuant to s. 18.125.

Section 12. Section 280.10, Florida Statutes, is
amended to read:

280.10 Effect of merger, er acquisition, or
consol i dati on; change of nane or address.--

(1) Wen ta—the—event a qualified public depository is
nerged into, acquired by, or consolidated with a bank, savings

bank, or savings association that is not a qualified public
depository: ;-

(a) The resulting institution automatically becones
shatH—becorre a qualified public depository subject to the
requi renents of the public depository program ;—and

(b) The contingent liability of the fornmer institution
shall be a liability of the resulting institution
(c) The public deposits and associated coll ateral of

the forner institution shall be public deposits and coll atera

of the resulting institution

(d) The resulting institution shall,within 90

cal endar 36 days after the effective date of the nerger

acqui sition, or consolidation, the—resuttinginstitution—shat
execute—+n—+ts—owrrnare—and deliver to the Treasurer:

1 . o . II .
28006+ —and—alt—inrfoermation—and Docunentation in its nane as
way—be required for participation in the public deposits
program _ or

2. Witten notice of intent to wthdraw—H—the

wHth—the—procedures—for—wthdrawa- fromthe program as
41
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provided in s. 280.11 and a proposed effective date of

wi t hdrawal which nust be within 180 days after the effective

date of the acquisition, nerger, or consolidation

(e) If the resulting institution does not neet the

requi renments for beconming a qualified public depository or

does not subnit the required docunentation within 90 cal endar

days after the effective date of the nerger, acquisition, or

consol idation, the Treasurer shall initiate mandatory

wi thdrawal actions as provided in s. 280.11 and shall set an

effective date of withdrawal that is within 180 days after the

effective date of the acquisition by, nmerger into, or

consolidation with the former institution
(2) When a qualified public depository whitch—seHs—o+
di sposes of any of its Florida public deposits or collateral

securing such deposits in a manner not covered under

subsection (1):

(a) The qualified public depository that originally
hel d the public deposits rts—branches—to—anitnstitution—that
. Lt ied i I . ’ I et I
conti-nue—to—hotd—pubtie—depostts;shal | be responsible for:

1. Ensuring that the institution that receives such

public deposits becones a qualified public depository and

neets collateral requirements with the Treasurer as part of

t he transacti on.

2. Notifying the Treasurer within 30 cal endar days

after the final approval by the appropriate regul ator

(b) A qualified public depository that fails to neet

those responsibilities shall and continue to collateralize and
report such public deposits until the receiving purchastng
institution becones a qualified public depository and

collateralizes the deposits or the deposits are returned to
42
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t he governnental pubbH—e unit. The—eguat-Hedpubtec—depository
b ¢ I : o o I I
. N F et inal Ly I
. I ey o relud e
depostts—
(3 The qualified public depository shall notify the

Treasurer of any acquisition or nerger within 30 cal endar days

of—t+ts—next—menthty—+eport after the final approval of the

acqui sition or nmerger by its appropriate regul ator
(4) Collateral subject to a collateral depository
ptedge agreenent may not be rel eased by the Treasurer or the

custodian until the assuned liability is evidenced by the
deposit of collateral pursuant to the coll ateral depesitory
ptedge agreenent of the successor entity. The reporting

requi rement and pl edge of collateral will remain in force
until the Treasurer deternmnes that the liability no | onger
exists. The surviving or new qualified public depository
shal | be responsible and liable for all of the liabilities and
obligations of each qualified public depository nerged with or
acquired by it.

(5) Each qualified public depository shall report any
change of nane and address to the Treasurer on a form provi ded
by the Treasurer regardl ess of whether the nane change is a
result of an acquisition,er nerger, or consolidation

Notification of such change nust be nade within 30 cal endar
days after the effective date of the change efr—+tts—hext
renthty—+eport.

(6) The Treasurer shall adopt rules establishing

procedures for nergers, acquisitions, consolidations, and

changes in name and address, for providing fornms, and for

clarifying terns.
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Section 13. Subsection (1) of section 280.11, Florida
Statutes, is anended to read:

280.11 Wthdrawal from public deposits program return
of pl edged collateral. --

(1) A qualified public depository nmay withdraw from
the public deposits programby giving witten notice to the
Treasurer. The contingent liability, required collateral, and
reporting requirenents of the depository withdrawing fromthe
program shall continue for a period of 12 nonths after the
effective date of the withdrawal, except that the filing of
reports nay no |onger be required when the average nonthly
bal ance of public deposits is equal to zero. Notice of
wi t hdrawal shall be mailed or delivered in sufficient time to
be received by the Treasurer at |east 30 days before the
effective date of withdrawal. The Treasurer shall tinely
publish the withdrawal notice in the Florida Adm nistrative
Weekly which shall constitute notice to all depositors. The
Wi t hdrawi ng depository shall not receive or retain public
deposits after the effective date of the withdrawal until such
time as it again becones a qualified public depository. The
Treasurer shall, upon request, return to the depository that
portion of the collateral pledged that is in excess of the
required collateral as reported on the current public
depository nonthly report. Losses of interest or other
accumul ations, if any, because of wi thdrawal under this
section shall be assessed and paid as provided in s. 280.09 s—
286092}

Section 14. Section 280.13, Florida Statutes, is
amended to read:

280.13 Eligible collateral eHgibtrefor—pledge—-by
e I . o .
44
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(1) Securities eligible to be pledged as collateral by
banks and savi ngs associations shall be limted to:

(a) Direct obligations of the United States
Gover nnent .

(b) bligations of any federal agency that are fully
guaranteed as to paynent of principal and interest by the
United States Government.

(c) Obligations of the follow ng federal agencies:

1. Farmcredit banks.

Federal |and banks.

The Federal Home Loan Bank and its district banks.
Federal intermediate credit banks.

The Federal Hone Loan Mortgage Corporation

o 0 kA wN

The Federal National Mbrtgage Associ ation

7. bligations guaranteed by the Governnment Nationa
Mort gage Associ ation

(d) General obligations of a state of the United
States, or of Puerto Rico, or of a political subdivision or
nmuni ci pal ity thereof.

(e) Obligations issued by the Florida State Board of
Education under authority of the State Constitution or
appl i cabl e stat utes.

(f) Tax anticipation certificates or warrants of
counties or nmunicipalities having maturities not exceeding 1
year.

(g) Public housing authority obligations.

(h) Revenue bonds or certificates of a state of the
United States or of a political subdivision or nunicipality
t her eof .

(i) Corporate bonds of any corporation that is not an
affiliate or subsidiary of the qualified public depository.
45
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(2) In addition to the securities listed in subsection
(1), the Treasurer may, in his or her discretion, allowthe
pl edge of the followi ng types of securities. The Treasurer
shall, by rule, define any restrictions, specific criteria, or
ci rcunstances for which these instrunments will be acceptable.

(a) Securities of, or other interests in, any open-end
managenent investnent conpany registered under the |nvestnent
Conpany Act of 1940, 15 U. S.C. ss. 80a-1 et seq., as anended
fromtine to tine, provided the portfolio of such investnent
conpany is limted to direct obligations of the United States
Governnment and to repurchase agreenents fully collateralized
by such direct obligations of the United States Governnent and
provi ded such investnent conpany takes delivery of such
collateral either directly or through an authorized custodian

(b) Collateralized Mrtgage Obligations.

(c) Real Estate Mortgage | nvestnent Conduits.

(3) Except as to obligations issued by or with respect
to which paynent of interest and principal is guaranteed by
the United States Governnent or obligations of federa
agencies listed in subsection (1), the debt obligations
mentioned in this section shall be rated in one of the four
hi ghest classifications by an established, nationally
recogni zed i nvestnent rating service.

(4) To be eligible as collateral under this section,
all debt obligations shall be interest bearing or accruing.

(5) Aletter of credit issued by a Federal Hone Loan

Bank is eligible as collateral under this section if:

(a) The letter of credit has been delivered to the

Treasurer in the standard format approved by the Treasurer

(b) The letter of credit nmeets required conditions of:

1. Being irrevocable.
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2. Being clean and unconditional, which includes

containing a statenent that it is not subject to any

agreenent, condition, or qualification outside of the letter

of credit and providing that a beneficiary need only present

the original letter of credit with any anendnents and the

demand formto pronptly obtain funds and that no ot her

docunent need be presented.

3. Being issued, presentable, and payable at a Federa

Home Loan Bank in U S. dollars. Presentation may be nade by

the beneficiary's submitting the original letter of credit,

i ncl udi ng any anendnents, and the denmand in witing, by

overni ght delivery.

4., Containing a statenent that identifies and defines

the Treasurer as beneficiary.

5. Containing an issue date and a date of expiration

6. Containing a termof at least 1 year and an

evergreen clause that provides for at |east 60 days' witten

notice to the beneficiary prior to an expiration date for

nonr enewal .
7. Containing a statenent that it is subject to and

governed by the laws of the State of Florida and that, in the

event of any conflict with other laws, the laws of the State

of Florida will control

8. Containing a statenent that the letter of credit is

an obligation of the Federal Honme Loan Bank and is in no way

conti ngent upon rei nbursenent.

9. Any other provision found necessary under the
Uni form Commercial Code: Letters of Credit.
(c) Obligations issued by the Federal Hone Loan Bank

remain triple-Arated by a nationally recogni zed sour ce.
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1 (d) The Federal Honme Loan Bank that issues the letter

2| of credit agrees to provide confirmati on upon request fromthe
3| Treasurer. This confirmation nust be provided within 15

4 | working days after the request is nade, in a fornat prescribed
5] by the Treasurer, and nust require no identification other

6 | than the nane and |l ocation of the qualified public depository.
7 (e) The qualified public depository conpletes an

8 | agreenent covering the use of the letter of credit as eligible
9] collateral, as described in s. 280.041(5).

10 (f) The qualified public depository, if notified by

11| the Treasurer, shall not be allowed to use a letter of credit
12| if the Federal Hone Loan Bank fails to pay a draw request as
13 | provided for in the letter of credit or fails to properly

14 | conplete a confirmation of such a letter of credit.

15 (6) Cash held by the Treasurer in the Treasury Cash

16 | Deposit Trust Fund or by a custodian is eligible as collateral
17 | under this section. Interest earned on cash deposits which is
18 | in excess of required collateral nust be paid to the qualified
19 | public depository upon request.

20 (7)£5) The Treasurer may di sapprove any security or

21| letter of credit that does not neet the requirenents of this
22 | section or any rule adopted pursuant to this section or any

23 | security for which no current market price can be obtai ned

24 | froma nationally recogni zed source deened acceptable to the
25 | Treasurer or which cannot be readily converted to cash

26 (8) The Treasurer shall adopt rules prescribing

27 | restrictions and special requirenents for eligible collateral
28 | and clarifying terns.

29 Section 15. Section 280.16, Florida Statutes, is

30 | anended to read:

31
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280.16 Requirenments of qualified public depositories;
confidentiality.--

(1) In addition to any other requirenents specified in
this chapter, qualified public depositories shall:

(a) Beginnng—Juty—1,—1998,-Take the foll owi ng actions
for each public deposit account:

1. ldentify the account as a "Florida public deposit"
on the deposit account record with the nane of the public
depositor or provide a unique code for the account for such
desi gnati on.

2. Wien the formprescribed by the Treasurer for
acknowl edgnent of recei pt of each public deposit account is
presented to the qualified public depository by the public
depositor opening an account, the qualified public depository
shal | execute and return the conpleted formto the public
depositor.

3. Wien the acknow edgnent of receipt formis
presented to the qualified public depository by the public
depositor due to a change of account nane, account nunber, or
gual i fied public depository nane on an existing public deposit
account, the qualified public depository shall execute and
return the conpleted formto the public depositor within 45
cal endar days after such presentation

4. \When the acknow edgnent of receipt formis
presented to the qualified public depository by the public
depositor on an account existing before July 1, 1998, the
qgual i fied public depository shall execute and return the
conpleted formto the public depositor within 45 cal endar days
after such presentation.

(b) Wthin 15 days after the end of each cal endar
nmont h, or when requested by the Treasurer, submt to the
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Treasurer a witten report, under oath, indicating the average
daily bal ance of all public deposits held by it during the
reported nonth, required collateral, a detailed schedul e of
all securities pledged as collateral, selected financi al
information, and any other information that the Treasurer
determ nes necessary to adninister this chapter

(c) Provide to each public depositor annually, not
| ater than Cctober 30, the following information on all open
accounts identified as a "Florida public deposit" for that
public depositor as of Septenber 30, to be used for
confirmati on purposes: the federal enployer identification
nunber of the qualified public depository, the name on the
deposit account record, the federal enployer identification
nunber on the deposit account record, and the account nunber
account type, and actual account bal ance on deposit. Any
di screpancy found in the confirmation process shall be
reconci |l ed before Novenber 30.

(d) Subnit to the Treasurer annually, not later than
Novenber 30, a report of all public deposits held for the
credit of all public depositors at the close of business on
Sept enber 30. Such annual report shall consist of public
deposit information in a report format prescribed by the
Treasurer. The manner of required filing may be as a signed
writing or electronic data transnission, at the discretion of
t he Treasurer.

(e) Subnit to the Treasurer not later than the date
required to be filed with the federal agency:

1. A copy of the quarterly Consolidated Reports of
Condition and I ncone, and any anended reports, required by the
Federal Deposit |nsurance Act, 12 U. S.C. ss. 1811 et seq., if
such depository is a bank; or
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2. A copy of the Thrift Financial Report, and any
anended reports, required to be filed with the Ofice of
Thrift Supervision if such depository is a savings and | oan
associ ati on.

(2) The following forms nust be nade under oath:

(a) The agreenent of contingent liability.

(b) Collateral control agreenents and letter of credit

agr eenent s Fhe—pubH-c—depoesttory—pledge—agreenent.

(3) Any information contained in a report of a

qgual i fi ed public depository required under this chapter or any
rul e adopted under this chapter, together with any infornation
required of a financial institution that is not a qualified
public depository, shall, if nade confidential by any |aw of
the United States or of this state, be considered confidenti al
and exenpt fromthe provisions of s. 119.07(1) and not subject
to di ssem nation to anyone other than the Treasurer under the
provisions of this chapter; however, it is the responsibility
of each qualified public depository and each financi al
institution fromwhich information is required to informthe
Treasurer of information that is confidential and the | aw
providing for the confidentiality of that information, and the
Treasurer does not have a duty to inquire into whether
information is confidential

Section 16. Except as otherw se expressly provided in
this act, this act shall take effect October 1, 2001
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE_SUBSTI TUTE FOR

2 SB 1670

3

4| Strengt hens the collateral control agreenment terns by
i ncludi ng an acknowl edgenent of perféected security inhterest by

5] the pledgor financial institution

6 | Requires the Treasurer to notify the custodian of collatera
of anY change in the Uniform Comercial laws in Florida which

7| affects the requirenents for a gerfected security interest in
col | ateral, The custodian has 1380 days from such notice to

8| withdraw, If the required collateral " services cannot be

9 provi ded.
Provi des that any additional expenses of the public deposit

10 prpgran1not covered by the resources of the programwould be
paid in the sane manner as | oss assessnents on qualified

11 | public depositories, as provided in s. 280.08, F.S.

12 | Authorizes the Treasurer to establish special instructions for
required collateral for a qualified public dePOSItOFy in order

13| to protect the integrity of the public deposit program

14 | Elim nates. the provision revising public records exenptions
for qualified PUD|IC depository information to include

15| informati on obtained by the Oversi ght Board.

16 | Provides that the provisions of section 3 of the bill_ are
effective July 1, 2001. Al other provisions of the bill are

17 | effecti ve COctober 1, 01

18 | Makes techni cal changes.

19

20

21

22

23

24

25

26

27

28

29

30

31
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