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By the Conmittee on |Insurance and Representative Waters

1 A bill to be entitled

2 An act relating to public records; anending s.

3 624.319, F.S.; exenpting workpapers relating to

4 exam nations and investigations of insurers

5 frompublic records requirenents; providing

6 | egislative findings; providing for future

7 review and repeal ; anending s. 627.351, F.S.

8 provi di ng exenptions fromthe public records

9 | aw for specified records of the Florida

10 W ndst orm Underwriting Associ ation; providing

11 for future review and repeal; providing

12 findings of public necessity; providing an

13 ef fective date.

14

15| Be It Enacted by the Legislature of the State of Florida:
16

17 Section 1. Subsection (3) of section 624.319, Florida
18 | Statutes, is anended to read:

19 624. 319 Exam nation and investigation reports. --

20 (3)(a) Examination reports, until filed, are

21 | confidential and exenpt fromthe provisions of s. 119.07(1).
22 | Investigation reports are confidential and exenpt fromthe
23 | provisions of s. 119.07(1) until the investigation is

24 | conpl eted or ceases to be active. For purposes of this

25 | subsection, an investigation is active while it is being

26 | conducted by the departnment with a reasonable, good faith
27 | belief that it could lead to the filing of adnministrative,
28 | civil, or crimnal proceedings. An investigation does not
29 | cease to be active if the departnent is proceeding with

30 | reasonabl e dispatch and has a good faith belief that action
31| could be initiated by the departnent or other administrative
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or | aw enforcenent agency. After an investigation is conpleted
or ceases to be active, portions of the investigation report
relating to the investigation remain confidential and exenpt
fromthe provisions of s. 119.07(1) if disclosure would:

1. Jeopardize the integrity of another active
i nvestigation;

2. lInpair the safety and financial soundness of the
licensee or affiliated party;

3. Reveal personal financial information

4. Reveal the identity of a confidential source;

5. Defanme or cause unwarranted danmage to the good nane
or reputation of an individual or jeopardize the safety of an
i ndi vi dual ; or

6. Reveal investigative techniques or procedures.

(b) Workpapers, or portions of workpapers, prepared by

or for the use of the departnent in the performance of its

exam nation or investigation duties pursuant to ss. 624. 316

and 624. 3161 or of an insurance supervisory official of

anot her state are confidential and exenpt fromthe provisions
of s. 119.07(1) and s. 24(a), Art. | of the State
Constitution. This paragraph is subject to the Open Gover nnent

Sunset Review Act of 1995 in accordance with s. 119.15 and

shal | stand repeal ed on Cctober 2, 2006, unless reviewed and

saved fromrepeal through reenactnent by the Legislature.

(c)fb) Lists of insurers or regul ated conpanies are
confidential and exenpt fromthe provisions of s. 119.07(1)
if:
1. The financial solvency, condition, or soundness of
such insurers or regul ated conpanies is being nonitored by the
depart nent;
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1 2. The list is prepared to internally coordi nate

2| regulation by the departnent of the financial solvency,

3| condition, or soundness of the insurers or regulated

4 | conpanies; and

5 3. The Insurance Conmi ssioner and Treasurer deternine

6 | that public inspection of such list could inpair the financi al

7 | sol vency, condition, or soundness of such insurers or

8 | regul at ed conpani es.

9 Section 2. Paragraph (f) is added to subsection (2) of
10 | section 627.351, Florida Statutes, to read:
11 627.351 |Insurance risk apportionnent plans.--
12 (2) W NDSTORM | NSURANCE RI SK APPORTI ONMVENT. - -
13 (f)1. The following records of the Florida Wndstorm
14 | Underwiting Association are confidential and exenpt fromthe
15| provisions of s. 119.07(1) and s. 24(a), Art. | of the State
16 | Constitution:
17 a.(l) Appraisals, surveys, applications, and other
18 | information relating to a policyholder's property, including
19 ) its location, type of construction, and valuation, and rel ated
20 | information.
21 (I'1) The nane and address of the policyhol der and the
22 | producer of record.
23 (111) Al information relating to underlying property
24 | coverages on the policyholder's property, including the nane
25| and address of the underlying property insurer and its agent
26 | of record and policy expirations.
27 (1V) Al information generated in connection with
28 | applications for coverage.
29 (V) Al information included in underwiting fil es.
30
31
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However, the policyhol der shall have access to all of this

i nf or mati on.

b. Cdains files until termination of all litigation

and settlenent of all clains arising out of the sane incident,

al t hough portions of the clains files may remai n exenpt as

ot herwi se provided by |law. Confidential and exenpt clains file

records nay be rel eased to other governnental agencies upon

written request and denonstration of need; however, such

records held by the receiving agency remain confidential and

exenpt as provided for in this paragraph

c. Records obtained or generated by an interna

auditor pursuant to a routine audit until the audit is

conpleted or, if the audit is conducted as part of an

i nvestigation, until the investigation is closed or ceases to

be active. An investigation is considered active while the

i nvestigation is being conducted with a reasonable, good faith

belief that the investigation could lead to the filing of

admnistrative, civil, or crimnal proceedings.

d. Matters reasonably enconpassed in privil eged

attorney-client conmunicati ons.

e. Al proprietary information and data, including,

but not linmted to, conputer nodels, and all data, prograns,

or supporting docunentation that is a trade secret as defined

ins. 812.081 licensed or furnished to or used by the

associ ation as part of a response to a request for proposals

or under separate contract between the owner and the

association if such response or contract provides for

confidentiality.

f. Al information relating to the nedical condition

or nedical status of an association enpl oyee which is not

relevant to the enpl oyee's capacity to performhis or her
4
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duties, except as otherw se provided in this paragraph

Information that is exenpt includes, but is not limted to,

information relating to workers' conpensation, insurance

benefits, and retirenent or disability benefits.

g. Upon an enpl oyee's entrance into the enpl oyee

assi stance programor a programto assi st any enpl oyee who has

a behavioral or nedical disorder, substance abuse problem or

enptional difficulty that affects the enployee's job

perfornmance, all records relative to that participation

except as otherwise provided in s. 112.0455(11).

h. Information relating to negotiations for financing,

rei nsurance, depopul ation, or contractual services until the

concl usi on of the negoti ati ons.

2. Wien an authorized insurer is considering assun ng

or taking out a risk insured by the association, rel evant

underwiting files and confidential clains files may be

released to the insurer if the insurer or |licensed agent

agrees in witing, notarized and under oath, to maintain the

confidentiality of such files and use the files only for the

purpose of witing coverage assuming or taking out a risk

insured by the association. A file transferred to an insurer

or authorized agent is not held by an agency subject to the

provisions of the public records |aw and therefore is no

| onger a public record.

3. Nothing in this paragraph prohibits the departnent

from obtaining access to records to which the departnent is

otherwise entitled. Records in the possession of the

associ ation that are exenpt pursuant to this paragraph are

exenpt to the sane extent as provided by this paragraph if

such records are in the possession of a state agency.
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1 4. The exenptions provided in this paragraph are

2 | subject to the Open Governnent Sunset Review Act of 1995 in
3 | accordance with s. 119.15 and shall stand repeal ed on Cctober
41 2, 2006, unless reviewed and saved from repeal through

5| reenactnment by the Legislature.

6 Section 3. The Legislature finds that the exenption
7| frompublic disclosure of workpapers relating to an

8 | exanination or investigation is necessary for the effective
9] and efficient administration of a governnent program

10 | Di scl osure of workpapers could indicate the contents of

11 | examination reports, which are otherw se confidential unti

12 | they are filed, and of investigation reports, which are

13 | otherwi se confidential until the investigation is conpleted or
14 | ceases to be active, and could thus thwart the state's

15 ] interest in assuring the integrity of the regul atory process.
16 | Furthernore, workpapers, by the nature of their

17 | i nconpl et eness, have a higher risk of containing inaccurate
18 | informati on about insurers and persons which, if disclosed,
19 | could harmthe business of a regulated entity or an enpl oyee
20| or officer of that entity.
21 Section 4. The Legislature finds that it is a public
22 | necessity that certain records of the Florida Wndstorm
23 | Underwiting Association be held confidential and exenpt. It
241 is a public necessity that appraisals, surveys, applications,
25| and other information relating to a policyholder's property,
26 | and certain policyholder and policy information including
27 | information relating to underlying coverage, as well as
28 | underwiting files, be held confidential and exenpt because
29 | such records and infornation contain proprietary confidenti al
30 | business information and disclosure of such records and
31| information could be harnful to the policyholder. It is a
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public necessity that open clains files records be held

confidential and exenpt because if such records were not

confidential and exenpt, claimnts would have unfettered

access to information held by the association which could be

used as evidence and for purposes of negotiation, claim

eval uati on, and settl enent considerations, which would result

in higher awards and settlenents paid out by the association

and ultimately the consuner. Additionally, it is a public

necessity that records held by an internal auditor, while an

audit is inconplete or while an investigation is pending, be

hel d confidential and exenpt because otherw se inaccurate

i nformati on woul d possi bly be rel eased or investigations

jeopardized. It is a public necessity that matters reasonably

enconpassed in privileged attorney-client communi cati ons be

hel d confidential and exenpt because the rel ease of such

information coul d j eopardi ze ongoing or pending litigation or

ot her business matters. It is a public necessity that al

proprietary information and trade secrets furnished to the

associ ation as part of a response to a request for proposal

or under separate contract, be held confidential and exenpt

when such response or contract provides for confidentiality.

If proprietary information and trade secrets were not held

confidential and exenpt, the type and quality of information

the association receives in a response would be linmted and

i nadequate for the association to make an i nforned deci sion

that is in the public interest. Likew se, the association's

ability to enter into necessary contracts that require

confidentiality would be inpaired if proprietary information

and trade secrets related to those contracts were not held

confidential and exenpt from public disclosure. Mre

particularly, it is a public necessity that certain nedica
7
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1| records of association enpl oyees and enpl oyee assi stance

2| program participation records be held confidential and exenpt
3 | because such records contain personal, sensitive informtion
4 | regardi ng an enpl oyee's nedi cal condition and behavi oral

5| enotional, or nedical disorders, the disclosure of which would
6| be harnful to the enployee. Finally, it is a public necessity
7| that information relating to negotiations for financing,

8 | rei nsurance, depopul ation, or contractual services be held

9| confidential and exenpt. |f such information were not

10 | confidential and exenpt, those contracting with the

11 | associ ati on woul d have an econoni ¢ advantage over the

12 | association, thus increasing the costs of doing business,

13 | which could be passed on to the consuner

14 Section 5. This act shall take effect upon becoming a
15| I aw
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