Florida Senate - 2001 SB 1864

By Senator Bronson

18- 604B- 01
1 Abill to be entitled
2 An act relating to DNA anal ysis; anendi ng s.
3 943. 325, F.S.; authorizing use of biologica
4 speci nens ot her than bl ood for DNA anal ysis;
5 aut hori zi ng use of trained, nonnedica
6 personnel in collecting specinens; providing
7 for collection of specinens from persons who
8 are required to provide speci nens but have
9 never been incarcerated; providing i munity
10 fromliability for persons assisting in
11 col l ecting speci nens; authorizing collection of
12 speci nens at renpote sites; anending s. 760. 40,
13 F.S.; exenpting tests perforned under s.
14 943. 325, F.S., fromrequirenents for inforned
15 consent to genetic testing; providing an
16 ef fective date.
17
18 | Be It Enacted by the Legislature of the State of Florida:
19
20 Section 1. Section 943.325, Florida Statutes, is
21 | anended to read
22 943. 325 Bl ood specinen testing for DNA anal ysis. --
23 (1)(a) Any person who is convicted or was previously
24 | convicted in this state for any offense or attenpted offense
25| defined in chapter 794, chapter 800, s. 782.04, s. 784.045, s.
26| 810.02, s. 812.133, or s. 812.135 or a simlar offense in
27 | another jurisdiction and who is either
28 1. Still incarcerated, or
29 2. No longer incarcerated or, not having ever been
30| incarcerated, yet but is within the confines of the | ega
31| state boundaries and is on probation, comunity control
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parol e, conditional release, control release, or any other
court-ordered supervision,

shall be required to subnit two speci nens of blood or other
bi ol ogi cal speci nens approved by the Departnent of Law

Enforcenent to a Departnent of Law Enforcenent designhated
testing facility as directed by the departnent.

(b) For the purpose of this section, the term"any
person” shall include both juveniles and adults conmmitted to
or under the supervision of the Departnment of Corrections or
the Departnent of Juvenile Justice or conmtted to a county
jail.

(2) The withdrawal of blood for purposes of this
section shall be perforned in a nedically approved manner
using a collection kit provided by, or accepted by, the

Departnent of Law Enforcenent and only by or under the

supervi sion of a physician, registered nurse, |licensed
practical nurse, ot duly |licensed nedical personnel or other
trai ned and conpetent personnel. The collection of other

approved bhi ol ogi cal speci nens shall be perforned by any person

using a collection kit provided or accepted by the Depart nment

of Law Enforcenent in a manner approved by the departnent as

directed in the kit or as otherw se found to be acceptabl e by

t he depart nent.

(3) Upon a conviction of any person for any offense
under paragraph (1)(a) which results in the commtnent of the
of fender to a county jail, correctional facility, or juvenile
facility, the entity responsible for the facility shall assure
that the bl ood speci nens or other biol ogical specinens

required by this section and approved by the Departnment of Law

Enforcenent are pronptly secured and transnitted to the
2
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Departnent of Law Enforcenent. If the person is not

i ncarcerated followi ng such conviction, the person may not be
rel eased fromthe custody of the court or rel eased pursuant to
a bond or surety until the blood or other approved biol ogi ca

speci nens required by this section have been taken. The chi ef
judge of each circuit shall, in conjunction with the sheriff
or other entity that nmaintains the county jail, assure

i mpl erentation of a nethod to pronptly collect required bl ood
or other approved biol ogi cal specinens and forward the

speci nens to the Departnent of Law Enforcement. The Depart nent
of Law Enforcenent, in conjunction with the sheriff, the
courts, the Departnent of Corrections, and the Departnent of
Juvenile Justice, shall develop a statew de protocol for
securing the blood or other approved biol ogi cal specinens of

any person required to provide specinens under this section
Personnel at the jail, correctional facility, or juvenile
facility shall inplenment the protocol as part of the regul ar
processi ng of offenders.

(4) |If any blood or other approved bhiol ogica

speci nens submitted to the Departnent of Law Enforcenent under
this section are found to be unacceptable for analysis and use
or cannot be used by the departnent in the nmanner required by

this section, the Departnent of Law Enforcenment may require

t hat another set of blood or other approved biol ogica

speci nens be taken as set forth in subsection (11).

(5) The Departnent of Law Enforcenent shall provide
the specinen vials, mailing tubes, labels, or other
appropriate containers and instructions for the collection of

bl ood or ot her approved biol ogi cal specinens. The speci nens

shal |l thereafter be forwarded to the designated testing
facility for analysis to deternine genetic nmarkers and
3

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

ga Sﬁnate - 2001 SB 1864

characteristics for the purpose of individual identification
of the person subnmitting the sanple.
(6) In addition to the speci nens submtted by reason

of the mandated collection of specinens required by this

section, the Departnment of Law Enforcenent nmay, at its option

receive and use other bl ood or other approved biol ogica

speci nens. Any Fhe anal ysis, when conpl eted, shall be entered

into the autonat ed dat abase mai ntai ned by the Departnent of
Law Enforcenent for such purpose as provided in this section

and shall not be included in the state central crimna
justice information repository.

(7) The results of a DNA anal ysis and the conpari son
of analytic results shall be released only to crininal justice
agencies as defined in s. 943.045(10), at the request of the
agency. O herwi se, such information is confidential and exenpt
fromthe provisions of s. 119.07(1) and s. 24(a), Art. | of
the State Constitution.

(8) The Departnent of Law Enforcenent and the
statewi de crimnal |aboratory analysis systemshall establish
i mpl erent, and nmmintain a statew de automated persona
identification systemcapable of, but not limted to,
cl assifying, matching, and storing anal yses of DNA
(deoxyri bonucl ei ¢ acid) and ot her biological nolecules. The
system shall be available to all crimnal justice agencies.

(9) The Departnent of Law Enforcenent shall:

(a) Receive, process, and store blood and ot her
approved bi ol ogi cal sanples and the data derived therefrom

furni shed pursuant to subsection (1) or pursuant to a

requi rement of supervision inposed by the court or the Parole

Conmi ssion with respect to a person convicted of any offense

specified in subsection (1) or as specified in subsection (6).
4
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(b) Collect, process, mmintain, and di sseninate
informati on and records pursuant to this section

(c) Strive to maintain or dissemnate only accurate
and conpl ete records.

(d) Adopt rules prescribing the proper procedure for
state and |l ocal |aw enforcenent and correctional agencies to
collect and submit bl ood and ot her approved biol ogi cal sanples

pursuant to this section

(10)(a) The court shall include in the judgnent of
conviction for an offense specified in this section, or a
finding that a person described in subsection (1) violated a
condition of probation, community control, or any other
court-ordered supervision, an order stating that blood or
ot her approved biol ogical specinens are required to be drawn

by the appropriate agency in a nmanner consistent with this
section and, unless the convicted person |acks the ability to
pay, the person shall reinburse the appropriate agency for the
cost of drawing and transnmitting the blood or other approved

bi ol ogi cal specinens to the Florida Departnent of Law

Enf orcenment. The rei nbursenent paynent may be deducted from
any existing balance in the inmte's bank account. |f the
account balance is insufficient to cover the cost of draw ng
and transmitting the blood or other approved biol ogica

specinens to the Florida Departnent of Law Enforcenent, 50
percent of each deposit to the account nust be withheld unti
the total anount owed has been paid. |If the judgnent places
t he convicted person on probation, community control, or any
ot her court-ordered supervision, the court shall order the
convi cted person to submit to the drawing of the blood or
ot her approved biol ogi cal specinens as a condition of the

probation, community control, or other court-ordered
5
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supervision. For the purposes of a person who is on
probation, community control, or any other court-ordered
supervi sion, the collection requirenent nust be based upon a
court order, or as otherw se provided by the person in the
absence of a court order. |If the judgment sentences the
convicted person to tine served, the court shall order the
convi cted person to submit to the drawi ng of the blood or

ot her approved biol ogi cal specinens as a condition of such

sent ence.
(b) The appropriate agency shall cause the specinens
to be drawn or collected as soon as practical after conviction

but, in the case of any person ordered to serve a term of
i ncarceration as part of the sentence, the specinen shall be
drawn or collected as soon as practical after the receipt of

the convicted person by the custodial facility. For the
purpose of this section, the appropriate agency shall be the
Departnent of Corrections whenever the convicted person is
committed to the | egal and physical custody of the departnent.
Conviction information contained in the of fender information
system of the Departnent of Corrections shall be sufficient to
determ ne applicability under this section. The appropriate
agency shall be the sheriff or officer in charge of the county
correctional facility whenever the convicted person is placed
on probation, comrunity control, or any other court-ordered
supervi sion or formof supervised release or is committed to
the |l egal and physical custody of a county correctiona
facility.

(c) Any person previously convicted of an offense
specified in this section, or a crine which, if commtted in
this state, would be an offense specified in this section, and
who is also subject to the registration requirenent inposed by

6
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1|s. 775.13, shall be subject to the collection requirenent of

2| this section when the appropriate agency described in this

3| section verifies the identification information of the person
4| The collection requirement of this section does not apply to a
5| person as described in s. 775.13(5).

6 (d) For the purposes of this section, conviction shal
7]include a finding of guilty, or entry of a plea of nolo

8 | contendere or qguilty, regardl ess of adjudication or, in the

9| case of a juvenile, the finding of delinquency.

10 (e) If necessary, the state or local |aw enforcenent
11| or correctional agency having authority over the person

12 | subject to the sanpling under this section shall assist in the
13 | procedure. The |aw enforcenent or correctional officer so

14 | assisting may use reasonable force if necessary to require

15| such person to subnmit to the wthdrawal of bl ood speci nens or
16 | the collection of other approved biol ogi cal specinens. Any

17 | such ¥he withdrawal or collection shall be perforned in a

18 | reasonabl e manner. A hospital, clinical |aboratory, nedica

19 | clinic, or simlar nedical institution; a physician, certified
20 | paranedic, registered nurse, licensed practical nurse, or

21 | other personnel authorized by a hospital to draw bl ood; a

22 | licensed clinical |aboratory director, supervisor

23 | technol ogi st, or technician; or any other person who assists a
24 | | aw enforcenment officer is not civilly or crimnally liable as
25| a result of withdraw ng bl ood speci nens according to accepted
26 | nedi cal standards when requested to do so by a | aw enforcenent
27 | officer or any personnel of a jail, correctional facility, or
28 | juvenile detention facility, regardl ess of whether the

29 | convicted person resisted the drawi ng of bl ood specinmens. A
30 | person other than the subject required to provide the

31| biol ogi cal speci nens who collects or assists in the collection

.
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of approved specinmens other than blood is not civilly or

crimnally liable if a collection kit provided or accepted by

the Departnent of Law Enforcenment is used and the collection

is done in a manner approved by the departnent, as directed in

the kit, or is perfornmed in an ot herw se reasonabl e manner

(f) If a judgnent fails to order the convicted person
to subnmit to the drawing of the blood or collecting of other

approved bi ol ogi cal speci nens as nmandated by this section, the

state attorney may seek an anended order fromthe sentencing
court mandating the subm ssion of bl ood or other approved

bi ol ogi cal specinens in conpliance with this section. As an
alternative, the departnent, a state attorney, the Departnent
of Corrections, or any |law enforcenent agency may seek a court
order to secure the blood or other approved biol ogica

speci nens as authorized in subsection (11).

(11) If the Departnent of Law Enforcenent deternines
that a convicted person who is required to submt blood or
ot her approved biol ogi cal specinens under this section has not

provi ded the specinens, the departnent, a state attorney, or
any | aw enforcenment agency nmay apply to the circuit court for
an order that authorizes taking the convicted person into
custody for the purpose of securing the required specinens.
The court shall issue the order upon a showi ng of probable
cause. Follow ng issuance of the order, the convicted person
shal|l be transported to a |ocation acceptable to the agency
that has custody of the person, the bl ood or other approved

bi ol ogi cal specinens shall be withdrawn or collected in a

reasonabl e manner, and the person shall be released if there
is no other reason to justify retaining the person in custody.
The agency that takes the convicted person into custody my,
but is not required to, transport the person back to the

8
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| ocati on where the person was taken into custody. An agency
acting under authority of an order under this section may, in

lieu of transporting the convicted person to a collection

site, secure the blood or other approved biol ogi cal speci nens

at the location of the convicted person in a reasonabl e

manner. |f the convicted person resists providing the

speci nens, reasonable force may be used to secure the

speci nens, and any person using such force to secure the

speci nens or reasonably assisting in the securing of the

specinens is not civilly or crimnally liable for actions

t aken.

(12) Unless the convicted person has been decl ared
i ndigent by the court, the convicted person shall pay the
actual costs of collecting the blood or other approved

bi ol ogi cal speci nens required under this section

(13) If a court, a |law enforcenent agency, or the
Departnent of Law Enforcenent fails to strictly conply with
this section or to abide by a statew de protocol for
col l ecting bl ood or other approved biol ogi cal speci nens, such

failure is not grounds for challenging the validity of the
collection or the use of a specinen, and evidence based upon
or derived fromthe collected bl ood or other approved

bi ol ogi cal speci nens may not be excluded by a court.

Section 2. Paragraph (a) of subsection (2) of section
760.40, Florida Statutes, is anended to read:

760.40 Genetic testing; inforned consent;
confidentiality.--

(2)(a) Except for purposes of criminal prosecution
except for purposes of determining paternity as provided in s.
742.12(1), and except for purposes of acquiring specinens from
persons convicted of certain offenses or as otherw se provided

9
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1|ins. 943.325, DNA analysis nmay be perforned only with the
2| informed consent of the person to be tested, and the results
3| of such DNA analysis, whether held by a public or private
4] entity, are the exclusive property of the person tested, are
5] confidential, and may not be disclosed w thout the consent of
6 | the person tested. Such information held by a public entity is
7 | exenpt fromthe provisions of s. 119.07(1) and s. 24(a), Art.
8|1 of the State Constitution.
9 Section 3. This act shall take effect October 1, 2001
10
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12 SENATE SUMVARY
13 y%EhD&2§ngEi%o ersons required to subnit bl ood sanples
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bi ol ogi cal specinens for blood sanples and requires those
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