Florida Senate - 2001 CS for SB"s 1864 & 2086

By the Committee on Crimnal Justice and Senators Bronson
Burt and Cri st

18- 1662A- 01

1 Abill to be entitled

2 An act relating to crimnal justice; anending
3 S. 943.031, F.S.; renaning the Florida Violent
4 Crime Council as the Florida Violent Crinme and
5 Drug Control Council; adding nenbers; revising
6 powers and duties of the council, particularly
7 with respect to noney |laundering and with drug
8 control; limting funding that agencies may

9 receive fromthe council; anending s. 943.042,
10 F.S.; redesignating the Violent Crine Enmergency
11 Account as the Violent Crine Energency and Drug
12 Control Strategy |nplenentation Account;

13 prescribing uses that may be nade of npneys

14 fromthe account; limting funding that

15 agenci es may receive fromthe account;

16 requiring rules that provide funding criteria;
17 providing for disqualification of an agency

18 fromfunding eligibility and for demand for

19 rei mbursenent by an agency for failure to use
20 funds as authorized; creating s. 943.0582,
21 F.S.; authorizing the expunction under certain
22 circunstances of the arrest record of a minor
23 who successfully conpletes a prearrest,
24 postarrest, or teen court diversion program
25 anending s. 985.3065, F.S.; providing for a | aw
26 enf orcenent agency or school district to
27 establish a postarrest diversion program
28 providing for expunction of the arrest of a
29 m nor who conpl etes such program anending ss
30 943. 0585, 943.059, F.S.; prescribing additiona
31 crimnal violations for which a crimna
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1 hi story record may not be expunged or seal ed;
2 anending s. 943.325, F.S.; authorizing use of
3 bi ol ogi cal specinens other than bl ood for DNA
4 anal ysi s; authorizing use of trained,
5 nonmedi cal personnel in collecting specinens;
6 providing for collection of specinens from
7 persons who are required to provi de speci nens
8 but have never been incarcerated; providing
9 imunity fromliability for persons assisting
10 in collecting specinens; authorizing collection
11 of specinens at renote sites; anending s.
12 760. 40, F.S.; exenpting tests perforned under
13 s. 943.325, F.S., fromrequirenents for
14 i nformed consent to genetic testing; creating
15 S. 843.167, F.S.; prohibiting the interception
16 of police conmmunications for certain purposes;
17 prohi biting disclosure of police
18 communi cati ons; providing presunptions;
19 provi di ng penalties; providing an effective
20 dat e.
21
22| Be It Enacted by the Legislature of the State of Florida:
23
24 Section 1. Section 943.031, Florida Statutes, is
25 | anended to read:
26 943.031 Florida Violent Crine and Drug Contro
27 | Council.--The Legislature finds that there is a need to
28 | devel op and inplenent a statewi de strategy to address viol ent
29 | crimnal activity and drug-control efforts by state and | oca
30| | aw enforcenment agencies, including investigations of illicit
31| noney laundering. |n recognition of this need, the Florida
2
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Violent Crinme and Drug Control Council is created within the

departnment. The council shall serve in an advisory capacity
to the departnent.

(1) MEMBERSH P.--The council shall consist of 14 12
menbers, as foll ows:

(a) The Attorney General or a designee desighnate.

(b) A desi gnhee designrate of the executive director of
t he Departnent of Law Enforcenent.

(c) The secretary of the Departnent of Corrections or
a desi ghee desighate.

(d) The Secretary of Juvenile Justice or a designhee
destghate.

(e) The Commi ssioner of Education or a desighee
destghate.

(f) The president of the Florida Network of
VictimWtness Services, Inc., or a designee designate.

(g) The Director of the Ofice of Drug Control
Executive Ofice of the Governor, or a designee.

(h) The Conptroller, or a designee.
(i) fg)y Six nenbers appointed by the CGovernor
consisting of two sheriffs, two chiefs of police, one nedica

exam ner, and one state attorney.

The Governor, when naki ng appoi ntments under this subsection
nmust take into consideration representation by geography,
popul ation, ethnicity, and other relevant factors to ensure
that the nenbership of the council is representative of the
state at large. A designee appearing on behalf of a counci

nmenber who is unable to attend a neeting of the council nay

vote on issues before the council to the same extent the

desi gnati ng council nenber nmay do so.
3
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(2) TERMs OF MEMBERSHI P; OFFI CERS; COVPENSATI ON
STAFF. - -

(a) Menbers appointed by the Governor shall be
appointed for ternms of 2 years. The other nenbers are
standi ng nenbers of the council. |In no event shall a nenber
serve beyond the tinme he or she ceases to hold the office or
enpl oynent which was the basis for appointment to the council
In the event of a vacancy, an appointnment to fill the vacancy
shall be only for the unexpired term

(b) The Legislature finds that the council serves a
legitinmate state, county, and nunicipal purpose and that
service on the council is consistent with a nmenber's principa
service in a public office or enpl oynment. Menbership on the
council does not disqualify a nenber from hol ding any ot her
public office or being enployed by a public entity, except
that no nenber of the Legislature shall serve on the council

(c) The nenbers of the council shall elect a chair and
a vice chair every 2 years, to serve for a 2-year term As
deened appropriate, other officers may be elected by the
nmenbers.

(d) Menbers of the council shall serve w thout
conpensation but are entitled to reinbursenment for per diem
and travel expenses pursuant to s. 112.061. Rei nbursenents
made pursuant to this paragraph shall be paid from funds
available in the Violent Crine Energency and Drug Contro

Strategy | nplenentation Account within the Departnent of Law

Enf or cenent ©perating—TFrust—und.

(e) The departnent shall provide the council with

staff necessary to assist the council in the perfornmance of
its duties.

4
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1 (3) MEETINGS. --The council mnust neet at | east

2 | sem annual ly. Additional neetings may be held when it is

3 | detern ned deered—appropriate by the chair that extraordi nary
4 | circunstances pronpt an additional neeting of the council er—=a
5 | majority—of—the—ecounett—nenbers. A mpjority of the nenbers of
6 | the council constitutes a quorum

7 (4) DUTIES OF COUNCI L. --The council shall provide

8 | advi ce and nake recommendati ons, as necessary, to the

9 | executive director of the departnent.

10 (a) The council may advise the executive director on
11| the feasibility of undertaking initiatives which include, but
12 are not |limted to, the foll ow ng:

13 1. Establishing a program which provides grants to

14 | criminal justice agencies that develop and i npl enent effective
15| violent crime prevention and investigative prograns and

16 | providing grants to | aw enforcenent agencies for the purpose
17 | of investigative or task force efforts relating to illicit

18 | noney | aunderi ng and drug control which are determ ned by the
19 | council to significantly contribute to achieving the state's
20 | goal of reducing drug-related crine as articulated by the

21| Ofice of Drug Control, which represent a significant

22 | investigative effort into illicit noney |laundering, or which
23 | otherwi se significantly support statew de strategi es devel oped
24 | by the Statewide Drug Policy Advisory Council established

25| under s. 397.333 under the linmtations provided in this

26 | section. The grant program may shat- include an innovations
27 | grant programto provide startup funding for newinitiatives
28 | by local and state |aw enforcenent agencies to conbat violent
29 | crine or to inplenent | aw enforcenent drug-control or illicit
30 | noney-l aundering investigative or task force efforts,

31| including, but not linmted to, initiatives such as:

5
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1 a. Providing Previsten of enhanced comunity-oriented
2 | poli ci ng.
3 b. Providi ng Provisien—of additional undercover
4| officers and other investigative officers to assist with
5| violent crinme investigations in emergency situations.
6 c. Providing funding of nulti-agency or statew de
7| investigations or task force efforts relating to illicit noney
8 | l aundering and drug control which cannot be reasonably totally
9| funded by alternative sources and which significantly
10| contribute to achieving the state's goal of reducing
11 | drug-related crine as articulated by the Ofice of Drug
12 | Control, which represent a significant investigative effort
13 ] into noney |laundering, or which otherwise significantly
14 | support statew de strategies devel oped by the Statew de Drug
15| Policy Advisory Council established under s. 397. 333.

21 | speetrfHec—areas—

22 2.3~ Expanding the use of automated fingerprint

23| identification systens at the state and | ocal |evel.

24 3.4 ldentifying methods to prevent violent crine.
25 4, ldentifying nethods to enhance nmulti-agency or
26 | statewi de investigations or task force efforts relating to
27 | illicit noney l|aundering or drug control which significantly
28 | contribute to achieving the state's goal of reducing

29 | drug-related crine as articulated by the Ofice of Drug

30| Control, which represent a significant investigative effort
31| into noney |laundering, or which otherwi se significantly

6
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support statew de strategi es devel oped by the Statew de Drug
Pol i cy Advisory Council established under s. 397. 333.
5. Enhancing criminal justice training prograns which

address violent crinme or investigative techniques or efforts

relating to illicit noney |aundering or drug control

6. Devel oping and pronoting crine prevention services
and educational prograns that serve the public, including, but
not limted to:

a. Enhanced victimand witness counseling services
that also provide crisis intervention, information referral
transportation, and energency financial assistance.

b. A well-publicized rewards programfor the
appr ehensi on and conviction of crimnals who perpetrate
viol ent crimes.

7. Enhancing information sharing and assistance in the
crimnal justice comunity by expanding the use of commnity
partnershi ps and community policing prograns. Such expansion
may include the use of civilian enployees or volunteers to
relieve | aw enforcenent officers of clerical work in order to
enabl e the officers to concentrate on street visibility within
the comunity.

(b) Additt+enatty-The council shall

1. Receive periodic reports from Advise—the—exectutive
th+rector—oen—the—ereattorn—of regional violent crine
i nvestigation and statew de drug-control strategy

i npl erentation coordinating teans related to violent crine

trends or investigative needs or successes in the regions, and

factors and trends relevant to the inplenentation of the

statewi de drug strategy and the results of investigative

efforts funded in part by the council and relating to drug

control and illicit noney | aunderi ng.
7
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1 2. Maintain and use bevetop criteria for the

2 | di sbursenment of funds fromthe Violent Crinme Emergency and

3| Drug Control Strategy |nplenentation Account within the

4 | Departnent of Law Enforcenent ©Gperating—Ttrust—Fund. Fundi ng

5| fromthe council for any single investigative effort is
6|linmted to a maxi mum of $100, 000. No individual investigating
7 | agency may receive nore than $200,000 in council funding

8 | during the agency's fiscal year

9 3. Review and approve all requests for disbursenent of
10| funds fromthe Violent Crinme Energency Account and Drug

11| Control Strategy Inplenmentation within the Departnent of Law
12 | Enforcenent ©perating—TFrust—Fund. An expedited approval

13 | procedure shall be established for rapid disbursenent of funds
14 in violent crine enmergency situations.

15 4+—Advi-se—the—executive—director—on—the—developrent—of
16 | a—statewde—viotent—crre—informati-on—system-

17 (5) REPORTS.--The council shall report annually on its
18 | activities, on or before Decenber 30 of each cal endar year, to
19 | the executive director, the President of the Senate, the

20 | Speaker of the House of Representatives, and the chairs of the
21| Cormittees on Crimnal Justice in both chambers. Comments and
22 | responses of the executive director to the report are to be

23 | i ncl uded must—respont—to—the—annua—+eport—antd—any—other

24 | recomrendations—of—the—ecouneirt—n—witing. AH—witten

25 | responses—rust—beforwardetd—tothe—councH—renbers—the

26 | President—of—the—Senate—the—Speaker—of—theHouse—-of

27 | Representatives—and—the—chairs—of—theCommttees—on—Crmnalt
28 | Justiece—i+n—both—ehanbers—

29 (6) VICTIM AND W TNESS PROTECTI ON REVI EW COW TTEE. - -
30 (a) The Victimand Wtness Protection Review Committee
31|is created within the Florida Violent Crine Council

8
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consisting of the statewi de prosecutor or a state attorney, a
sheriff, a chief of police, and the designee of the executive
director of the Departnent of Law Enforcenent. The conmittee
shal | be appointed fromthe nenbership of the council by the
chair of the council after the chair has consulted with the
executive director of the Departnent of Law Enforcenent.
Committee nmenbers shall neet in conjunction with the neetings
of the council.

(b) The committee shall:

1. Miintain and use Pevetop criteria for disbursing
funds to rei nburse | aw enforcenent agencies for costs

associated with providing victimand w tness protective or
tenporary rel ocation services.

2. Review and approve or deny, in whole or in part,
all reinbursenent requests submtted by | aw enforcenent
agenci es.

(c) The lead | aw enforcenent agency providing victim
or witness protective or tenporary relocation services
pursuant to the provisions of s. 914.25 may submit a request
for reinbursenment to the Victimand Wtness Protection Review
Committee in a format approved by the committee. The |ead | aw
enforcenent agency shall subnmit such rei nbursement request on
behal f of all |aw enforcenent agencies that cooperated in
providi ng protective or tenporary relocation services rel ated
to a particular crimnal investigation or prosecution. As part
of the reinbursenent request, the |ead | aw enforcenent agency
nmust indicate how any rei nbursenent proceeds will be
di stributed anong the agencies that provided protective or
tenporary rel ocation services.

(d) The committee, in its discretion, may use funds
available to the committee to provide all or partial

9
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rei mbursenent to the | ead | aw enforcenent agency for such
costs, or may decline to provide any reinbursenent.
(e) The committee nmay conduct its neeting by

t el econference or conference phone calls when the chair of the

commttee finds that the need for reinbursenent is such that

delaying until the next schedul ed council neeting wll

adversely affect the requesting agency's ability to provide

the protection services.

(7) CONFI DENTI ALI TY; EXEMPTED PORTI ONS OF COUNCI L
MEETI NGS AND RECORDS. - -

(a)1. The Legislature finds that during limted

portions of the neetings of the Florida Violent Crinme and Drug
Control Council it is necessary that the council be presented
wi th and di scuss details, information, and docunents rel ated
to active crimnal investigations or matters constituting
active crimnal intelligence, as those concepts are defined by
s. 119.011. These presentations and di scussi ons are necessary
for the council to make its funding decisions as required by
the Legislature. The Legislature finds that to reveal the
contents of docunents containing active crininal investigative
or intelligence information or to allow active crimna
investigative or active crimnal intelligence matters to be

di scussed in a neeting open to the public negatively inpacts
the ability of |aw enforcenent agencies to efficiently
continue their investigative or intelligence gathering
activities. The Legislature finds that information com ng
before the council that pertains to active crimna

i nvestigations or intelligence should renmain confidential and
exenpt from public disclosure. The Legislature finds that the
Florida Violent Crine and Drug Control Council may, by

decl aring only those portions of council neetings in which
10
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active crimnal investigative or active crininal intelligence
information is to be presented or discussed closed to the
public, assure an appropriate bal ance between the policy of
this state that neetings be public and the policy of this
state to facilitate efficient | aw enforcenent efforts.

2. The Legislature finds that it is a public necessity
that portions of the neetings of the Florida Violent Crinme and
Drug Control Council be closed when the confidential details,

i nformati on, and docunents related to active crimna
i nvestigations or matters constituting active crimna
intelligence are discussed. The Legislature further finds
that it is no less a public necessity that portions of public
records generated at closed council neetings, such as tape
recordi ngs, mnutes, and notes, nenorializing the discussions
regardi ng such confidential details, information, and
docunents related to active crimnal investigations or matters
constituting active crimnal intelligence, also shall be held
confidenti al

(b) The Florida Violent Crime and Drug Control Counci
shal | be considered a "crimnal justice agency" within the
definition of s. 119.011(4).

(c)1. The Florida Violent Crinme and Drug Contro
Council may close portions of neetings during which the

council will hear or discuss active crimnal investigative
information or active crinmnal intelligence information, and
such portions of neetings shall be exenpt fromthe provisions
of s. 286.011 and s. 24(b), Art. | of the State Constitution
provided that the foll owing conditions are net:

a. The chair of the council shall advise the counci
at a public neeting that, in connection with the perfornmance
of a council duty, it is necessary that the council hear or

11
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1| discuss active crimnal investigative information or active

2] crimnal intelligence information

3 b—Fhe—chai+——s—dectaration—-ofrnecessityfor—ectosure

4 | ant—the—speeifiereasons—tor—such—neecesst-ty—shat-—bestated—+n
5 | wtHRg—hr—a—decurent—that—shalH—be—a pubH-ec—record—and—shat+
6 | befitedwththeofficial—records—of the—councit—

7 b. e~ The entire cl osed session shall be recorded. The
8 | recording shall include the tines of commencenent and

9| termnation of the closed session, all discussion and

10 | proceedi ngs, and the nanes of all persons present. No portion
11| of the session shall be off the record. Such recordi ng shal
12 | be maintained by the council, and is exenpt fromthe

13 | provisions of s. 119.07(1) and s. 24(a), Art. | of the State
14 | Constitution until such tinme as the crimnal investigative

15| information or crimnal intelligence information that

16 | justifies closure ceases to be active, at which tine the

17 | portion of the record related to the no | onger active

18 | information or intelligence shall be open for public

19 | i nspection and copyi ng.

20

21| The exenption in this paragraph is subject to the Open

22 | Governnent Sunset Review Act of 1995 in accordance with s.

23| 119. 15 and shall stand repeal ed on Cctober 2, 2002, unless

24 | reviewed and saved fromrepeal through reenactnent by the

25 | Legi sl ature.

26 2. Only nenbers of the council, Departnent of Law

27 | Enforcenent staff supporting the council's function, and other
28 | persons whose presence has been authorized by the chair of the
29 | council shall be allowed to attend the exenpted portions of
30| the council neetings. The council shall assure that any

31| closure of its neetings as authorized by this section is

12
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limted so that the general policy of this state in favor of
public neetings is maintained.

(d) Those portions of any public record, such as a
tape recordi ng, minutes, and notes, generated during that
portion of a Florida Violent Crinme and Drug Control Counci

neeting which is closed to the public pursuant to this
section, which contain information relating to active crimna
i nvestigations or matters constituting active crimna
intelligence, are confidential and exenpt fromthe provisions
of s. 119.07(1) and s. 24(a), Art. | of the State Constitution
until such crimnal investigative information or crimna
intelligence informati on ceases to be active. The exenptions
in this paragraph are subject to the Open Governnent Sunset
Revi ew Act of 1995 in accordance with s. 119.15 and shal
stand repeal ed on Cctober 2, 2002, unless reviewed and saved
fromrepeal through reenactnment by the Legi sl ature.

Section 2. Section 943.042, Florida Statutes, is
amended to read:

943.042 Violent Crine Energency and Drug Contro
Strategy | nplenentation Account within the Departnent of Law

Enf orcenment Operating Trust Fund. --
(1) There is created a Violent Crine Energency and
Drug Control Strategy |nplenentation Account within the

Departnent of Law Enforcenent Operating Trust Fund. The
account shall be used to provide energency suppl enental funds
to:

(a) State and local |aw enforcenent agencies which are
i nvolved in conplex and |l engthy violent crine investigations
or multi-agency or statewi de investigations or task force

efforts relating to illicit noney |aundering and drug contro

which significantly contribute to achieving the state's goa
13
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of reducing drug-related crine as articulated by the Ofice of

Drug Control, which represent a significant investigative

effort relating to illicit noney | aundering, or which

ot herwi se significantly support statew de strategi es devel oped

by the Statewi de Drug Policy Advisory Council established
under s. 397.333;
(b) State and |l ocal |aw enforcenent agencies which are

involved in violent crine investigations which constitute a
significant emergency within the state; or

(c) Counties which denonstrate a significant hardship
or an inability to cover extraordi nary expenses associ at ed
with a violent crime trial

(2) In consultation with the Florida Violent Crine and
Drug Control Council, the departnent nust nmintain prenutgate
rul es which, at mninum address the follow ng:

(a) Criteria for determ ning what constitutes a
conpl ex and lengthy violent crine investigation for the
pur pose of this section.

(b) Criteria for determ ning those violent crine
i nvestigations which constitute a significant emergency within
the state for the purpose of this section

(c) Criteria for determning the circunstances under
whi ch counties nay receive energency supplenental funds for
extraordi nary expenses associated with a violent crine trial
under this section

(d) Cuidelines which establish a $100, 000 nmaxi mum
limt H-ts on the anpunt that may be di sbursed on a single

i nvestigation and a $200,000 maximumlinit on funds that may

be provided to a single agency during the agency's fisca

year.

14
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(e) Procedures for |aw enforcenent agencies to use
when applying for funds, including certification by the head

of the agency that a request conplies with the requirenents

establ i shed by the council.

(f) Annual evaluation and audit of the trust fund.
(3) Wth regard to the funding of investigations or

task force efforts relating to illicit noney-laundering or

drug control, the departnent nust adopt rules that, at a

m ni nrum address the foll ow ng:

(a) Criteria for determ ning what constitutes a

nmul ti-agency or statewide investigation or task force effort

relating to illicit noney |laundering or drug control eligible

to seek funding under this section

(b) Criteria for determ ning whether a nulti-agency or

statewi de investigation or task force effort significantly

contributes to achieving the state's goals and strategi es.

(c) Limtations upon the anpunt that may be di sbursed

yearly to a single nulti-agency or statewide illicit

noney- | aundering or drug-control investigation or task force.

(d) Procedures to use when applying for funds,

i ncluding a required designation of the anbunt of nmatching

funds being provided by the task force or participating

agenci es and a signed conmitnent by the head of each agency

seeki ng funds that funds so designated will be used as

represented if council funding is provided.

(e) Requirenents to expend council-provided funds in

t he manner authorized by the council and a nethod of

accounting for the receipt, use, and di sbursenent of any funds

expended in noney-l aundering or drug-control investigative or

task force efforts funded in part under the authority of this

secti on.
15
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(f) Requirenents for reporting by recipient agencies

of the performance and acconpli shnents secured by the

i nvestigative or task-force efforts, including a requirenent

that the reports denpnstrate how the state's drug-contro

goal s and strategi es have been pronoted by the efforts and how

ot her investigative goals have been net, including arrests due

to such efforts, results of prosecutions based on such

arrests, inpact upon organi zed crimnal enterprise structures

by reason of efforts, property or currency seizures nade,

illicit noney-laundering operations disrupted or otherw se

i npacted, forfeiture of assets by reason of such efforts, and

anticipated or actual use of assets received by reason of a

forfeiture based in whole or in part upon an investigation

funded in whole or in part by council funds.
(4) (a) 3)ytar Except as allowed in this section,a
di sbursenment fromfer the Violent Crine Energency and Drug

Control Strategy | nplenentation Account shall not be used to

suppl ant exi sting appropriations of state and |l ocal |aw
enf orcenent agencies and counties or to otherw se fund

expenditures that are ordinarily or reasonably predictable for

the operation of a state or |ocal | aw enforcenent agency.

(b) The noneys placed in the account shall consist of
appropriations fromthe Legislature or noneys received from
any other public or private source. Any local |aw enforcenent
agency that acquires funds pursuant to the Florida Contraband
Forfeiture Act is authorized to donate a portion of such funds
to the account.

(c) Upon a finding by a majority of the nenbers of the

council, any unexcused failure by recipient agencies or task

forces to use funds in the manner authorized by this section

and the Florida Violent Crine and Drug Control Council or to
16
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1| tinmely provide required accounting, reports, or other

2| information requested by the council or by the departnent

3| related to funding requested or provided, shall

4 1. Constitute a basis for a denand by the council for
5]the immediate return of all or any portion of funds previously
6| provided to the recipient by the council

7 2. Result intermnation or limtation of any pendi ng
8 | funding by the council under this section

9

10 | and nay, upon specific direction of a mpjority of the council,
11| result in disqualification of the involved agencies or task
12 | force fromconsideration of additional or future funding for
13 | efforts as provided by this section for a period of not nore
14 ) than 2 years following the council's action. The council, by
15| and through the departnment, is authorized to pursue any

16 | collection renedi es necessary if a recipient agency fails to
17 | return funds as denmanded.

18 Section 3. Section 943.0582, Florida Statutes, is

19 | created to read:
20 943. 0582 Expunction of record followi ng conpl etion of
21 | prearrest, postarrest, or teen court diversion program --
22 (1) Notwithstanding any | aw dealing generally with the
23 | preservation and destruction of public records, the departnent
24 | may provide, by rule adopted pursuant to chapter 120, for the
25 | expunction of any nonjudicial record of the arrest of a ninor
26 | who has successfully conpleted a prearrest or postarrest
27 | diversion programfor mnors as authorized by s. 985. 3065.
28 (2) As used in this section, the term"expunction" has
29 | the sane nmeaning ascribed in s. 943. 0585, except that:
30 (a) The provisions of s. 943.0585(4)(a) do not apply
31| except that the crinminal history record of a person whose

17
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record i s expunged pursuant to this section nust be nade

available only to crimnal justice agencies for the purpose of

determining eligibility for prearrest, postarrest, or teen

court diversion prograns; when the record is sought as part of

a crimnal investigation; or when the subject of the record is

a candidate for enploynent with a crininal justice agency.

For all other purposes, a person whose record i s expunged

pursuant to this section may lawfully deny or fail to

acknowl edge the arrest or charge covered by the expunged

record.
(b) Records nmmintained by local crininal justice

agencies in the county in which the arrest occurred which are

eligible for expunction pursuant to this section nust be

sealed as the termis used in s. 943. 059.

As used in this section, the term "nonviol ent m sdeneanor"

i ncludes sinple assault or battery when prearrest or

postarrest diversion expunction is approved in witing by the

state attorney for the county in which the arrest occurred.

(3) The departnent shall expunge the nonj udici al

arrest record of a minor who has successfully conpleted a

prearrest or postarrest diversion programif that ninor

(a) Subnits an application for prearrest or postarrest

di versi on expunction, on a formprescribed by the departnent,

signed by the mnor's parent or |egal guardian, or by the

mnor if he or she has reached the age of nmpjority at the tine

of appl yi ng;
(b) Subnits the application for prearrest or

postarrest diversion expunction no later than 6 nonths after

conpl etion of the diversion program

18
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(c) Subnits to the departnent, with the application

an official witten statenent fromthe state attorney for the

county in which the arrest occurred certifying that he or she

has successfully conpleted that county's prearrest or

postarrest diversion programand that participation in the

programis strictly limted to ninors arrested for a

nonvi ol ent ni sdeneanor who have not ot herw se been char ged

with or found to have committed any crimnal offense or

conpar abl e ordi nance viol ation

(d) Participated in a prearrest or postarrest

di versi on programthat expressly authorizes or pernmits such

expunct ion to occur;

(e) Participated in a prearrest or postarrest

di versi on program based on an arrest for a nonviol ent

m sdenmeanor that would not qualify as an act of donestic

vi ol ence as defined in s. 741.28; and

(f) Has never, prior to filing the application for

expunction, been charged with or found to have committed any

crimnal offense or conparabl e ordi nance viol ation

(4) The departnent may charge a $75 processing fee for

each request received for prearrest or postarrest diversion

program expunction, for placenent in the Departnent of Law

Enf orcenent Operating Trust Fund, unl ess such fee is waived by

t he executive director.

(5) This section shall operate retroactively to pernit

t he expunction of any nonjudicial record of the arrest of a

m nor who has successfully conpleted a prearrest or postarrest

di version programon or after July 1, 2000, provided that, in

the case of a minor whose conpletion of the program occurred

before the effective date of this section, the application for

19
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1| prearrest or postarrest diversion expunction is subnmtted by
2| January 1, 2002.

3 (6) Expunction or sealing granted under this section

4 | does not preclude the mnor who receives such relief from

5| petitioning for the expunction or sealing of a |later

6| crimnal-history record as provided for in ss. 943. 0585 and
71943.059, if he or she is otherwise eligible under those

8 | secti ons.

9 Section 4. Section 985.3065, Florida Statutes, is

10 | anended to read:

11 985. 3065 Prearrest or postarrest diversion prograns.--
12 (1) A law enforcenent agency or school district, in
13 | cooperation with the state attorney, may establish a prearrest
14 | or postarrest diversion program

15 (2) As part of the prearrest or postarrest diversion
16 | program a child who is alleged to have conmitted a del i nquent
17 | act nay be required to surrender his or her driver's license,
18 | or refrain fromapplying for a driver's license, for not nore
19 | than 90 days. If the child fails to conply with the
20 | requirenents of the program the state attorney may notify the
21 | Departnent of Hi ghway Safety and Motor Vehicles in witing to
22 | suspend the child's driver's license for a period that may not
23 | exceed 90 days.
24 (3) The prearrest or postarrest diversion program my,
25 | upon agreenent of the agencies that establish the program
26 | provide for the expunction of the nonjudicial arrest record of
27 | a minor who successfully conpl etes such a program pursuant to
28 | s. 943. 0582.
29 Section 5. Section 943.0585, Florida Statutes, is
30 | anended to read:
31

20
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1 943. 0585 Court-ordered expunction of crinmnal history
2| records.--The courts of this state have jurisdiction over

3| their own procedures, including the naintenance, expunction

4| and correction of judicial records containing crimnal history
5information to the extent such procedures are not inconsistent
6| with the conditions, responsibilities, and duties established
7| by this section. Any court of conpetent jurisdiction may

8| order a crimnal justice agency to expunge the crimna

9| history record of a minor or an adult who conplies with the
10 | requirenents of this section. The court shall not order a

11 ) criminal justice agency to expunge a crimnal history record
12 | until the person seeking to expunge a crimnal history record
13 | has applied for and received a certificate of eligibility for
14 | expunction pursuant to subsection (2). A crimnal history

15| record that relates to a violation of s. 787.025, chapter 794,
16 | s. 796.03,s. 800.04, s. 817.034, s. 825.1025,s. 827.071

17 | chapter 839, s. 847.0133, s. 847.0135, s. 847.0145,s.

18 | 893. 135, or a violation enunerated in s. 907.041 may not be
19 | expunged, without regard to whet her adjudication was withheld,
20| if the defendant was found guilty of or pled guilty or nolo
21| contendere to the offense, or if the defendant, as a m nor
22 | was found to have committed, or pled guilty or nolo contendere
23| to conmtting, the offense as a delinquent act. The court nay
24 | only order expunction of a crimnal history record pertaining
25| to one arrest or one incident of alleged crinmnal activity,
26 | except as provided in this section. The court may, at its sole
27 | discretion, order the expunction of a crinmnal history record
28 | pertaining to nore than one arrest if the additional arrests
29 | directly relate to the original arrest. If the court intends
30| to order the expunction of records pertaining to such
31| additional arrests, such intent nust be specified in the

21
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order. A crimnal justice agency nmay not expunge any record
pertaining to such additional arrests if the order to expunge
does not articulate the intention of the court to expunge a
record pertaining to nore than one arrest. This section does
not prevent the court fromordering the expunction of only a
portion of a crimnal history record pertaining to one arrest
or one incident of alleged crimnal activity. Notw thstanding
any law to the contrary, a crimnal justice agency nay conply
with laws, court orders, and official requests of other
jurisdictions relating to expunction, correction, or
confidential handling of crimnal history records or

i nformation derived therefrom This section does not confer
any right to the expunction of any crimnal history record,
and any request for expunction of a crimnal history record
may be denied at the sole discretion of the court.

(1) PETITION TO EXPUNGE A CRI M NAL HI STORY
RECORD. - - Each petition to a court to expunge a crimna
history record is conplete only when acconpani ed by:

(a) Acertificate of eligibility for expunction issued
by the departnent pursuant to subsection (2).

(b) The petitioner's sworn statenent attesting that
the petitioner:

1. Has never, prior to the date on which the petition
is filed, been adjudicated guilty of a criminal offense or
conpar abl e ordi nance viol ati on or adjudicated delinquent for
committing a felony or a misdeneanor specified in s.

943. 051(3) (b).

2. Has not been adjudicated guilty of, or adjudicated
delinquent for comitting, any of the acts stemming fromthe
arrest or alleged crimnal activity to which the petition
pertains.

22
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1 3. Has never secured a prior sealing or expunction of
2| acrimnal history record under this section, forner s.

3] 893.14, fornmer s. 901.33, or fornmer s. 943.058, or from any

4] jurisdiction outside the state.

5 4. |s eligible for such an expunction to the best of
6 | his or her know edge or belief and does not have any ot her

7| petition to expunge or any petition to seal pending before any
8| court.

9

10 | Any person who knowi ngly provides false information on such
11| sworn statenent to the court conmits a felony of the third

12 | degree, punishable as provided in s. 775.082, s. 775.083, or
13| s. 775.084.

14 (2) CERTIFICATE OF ELIGBILITY FOR EXPUNCTI ON. - - Pri or
15| to petitioning the court to expunge a crimnal history record,
16 | a person seeking to expunge a crimnal history record shal

17 | apply to the departnent for a certificate of eligibility for
18 | expunction. The department shall, by rule adopted pursuant to
19 | chapter 120, establish procedures pertaining to the
20 | application for and issuance of certificates of eligibility
21| for expunction. The departnent shall issue a certificate of
22 |l eligibility for expunction to a person who is the subject of a
23| crimnal history record if that person
24 (a) Has obtained, and submitted to the departnent, a
25| witten, certified statenent fromthe appropriate state
26 | attorney or statew de prosecutor which indicates:
27 1. That an indictnent, information, or other charging
28 | docunent was not filed or issued in the case.
29 2. That an indictnent, information, or other charging
30 | docunent, if filed or issued in the case, was di sn ssed or
31

23
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noll e prosequi by the state attorney or statew de prosecutor
or was dismssed by a court of conpetent jurisdiction

3. That the crimnal history record does not relate to
a violation of s. 787.025,chapter 794, s. 796.03,s. 800. 04,
s. 817.034, s. 825.1025,s. 827.071, chapter 839, s. 847.0133,
s. 847.0135, s. 847.0145,s. 893.135, or a violation
enunerated in s. 907.041, where the defendant was found guilty

of, or pled guilty or nolo contendere to any such offense, or
that the defendant, as a mnor, was found to have comm tt ed,
or pled guilty or nolo contendere to conmitting, such an

of fense as a delinquent act, w thout regard to whether

adj udi cati on was withhel d.

(b) Renmits a $75 processing fee to the departnent for
pl acement in the Departnent of Law Enforcenent Operating Trust
Fund, unl ess such fee is waived by the executive director

(c) Has subnmitted to the departnent a certified copy
of the disposition of the charge to which the petition to
expunge pertains.

(d) Has never, prior to the date on which the
application for a certificate of eligibility is filed, been
adj udicated guilty of a crinminal offense or conparable
ordi nance violation or adjudicated delinquent for coomtting a
felony or a misdeneanor specified in s. 943.051(3)(b).

(e) Has not been adjudicated guilty of, or adjudicated
delinquent for comitting, any of the acts stemming fromthe
arrest or alleged crimnal activity to which the petition to
expunge pertains.

(f) Has never secured a prior sealing or expunction of
a crimnal history record under this section, forner s.
893.14, former s. 901.33, or forner s. 943. 058.

24

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

ga SSEate - 2001 CS for SB"s 1864 & 2086

(g) Is no longer under court supervision applicable to
the disposition of the arrest or alleged crimnal activity to
which the petition to expunge pertains.

(h) Is not required to wait a nmininmumof 10 years
prior to being eligible for an expunction of such records
because all charges related to the arrest or crimnal activity
to which the petition to expunge pertains were dismssed prior
to trial, adjudication, or the w thholding of adjudication
O herwi se, such criminal history record nust be seal ed under
this section, fornmer s. 893.14, forner s. 901.33, or forner s.
943.058 for at |least 10 years before such record is eligible
for expunction.

(3) PROCESSI NG OF A PETITI ON OR ORDER TO EXPUNGE. - -

(a) In judicial proceedings under this section, a copy
of the conpleted petition to expunge shall be served upon the
appropriate state attorney or the statew de prosecutor and
upon the arresting agency; however, it is not necessary to
nmake any agency other than the state a party. The appropriate
state attorney or the statew de prosecutor and the arresting
agency may respond to the court regarding the conpleted
petition to expunge.

(b) If relief is granted by the court, the clerk of
the court shall certify copies of the order to the appropriate
state attorney or the statew de prosecutor and the arresting
agency. The arresting agency is responsible for forwarding the
order to any other agency to which the arresting agency
di ssem nated the crinnal history record information to which
the order pertains. The departnent shall forward the order to
expunge to the Federal Bureau of Investigation. The clerk of
the court shall certify a copy of the order to any other

25

CODING:WOrds st+ieken are deletions; words underlined are additions.




ga SSEate - 2001 CS for SB"s 1864 & 2086

1| agency which the records of the court reflect has received the
2| crimnal history record fromthe court.

3 (c) For an order to expunge entered by a court prior
41to July 1, 1992, the departnent shall notify the appropriate
5| state attorney or statew de prosecutor of an order to expunge
6| which is contrary to | aw because the person who is the subject
7| of the record has previously been convicted of a crine or

8 | conpar abl e ordi nance violation or has had a prior crimnna

9| history record seal ed or expunged. Upon recei pt of such

10| notice, the appropriate state attorney or statew de prosecutor
11| shall take action, within 60 days, to correct the record and
12 | petition the court to void the order to expunge. The

13 | departnent shall seal the record until such tine as the order
14 | is voided by the court.

15 (d) On or after July 1, 1992, the departnent or any
16 | other criminal justice agency is not required to act on an

17 | order to expunge entered by a court when such order does not
18 | conply with the requirenents of this section. Upon receipt of
19 | such an order, the departnent nust notify the issuing court,
20| the appropriate state attorney or statew de prosecutor, the
21 | petitioner or the petitioner's attorney, and the arresting
22 | agency of the reason for nonconpliance. The appropriate state
23 | attorney or statew de prosecutor shall take action within 60
24 | days to correct the record and petition the court to void the
25| order. No cause of action, including contenpt of court, shal
26 | ari se against any crimnal justice agency for failure to
27 | comply with an order to expunge when the petitioner for such
28 | order failed to obtain the certificate of eligibility as
29 | required by this section or such order does not otherw se
30| comply with the requirenents of this section
31

26
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1 (4) EFFECT OF CRIM NAL H STORY RECORD EXPUNCTI ON. - - Any
2| crimnal history record of a mnor or an adult which is

3 | ordered expunged by a court of conpetent jurisdiction pursuant
4] to this section nust be physically destroyed or obliterated by
5| any crimnal justice agency having custody of such record;

6 | except that any crininal history record in the custody of the
7 | departnent nust be retained in all cases. A crimnal history
8 | record ordered expunged that is retained by the departnent is
9| confidential and exenpt fromthe provisions of s. 119.07(1)

10| and s. 24(a), Art. | of the State Constitution and not

11| available to any person or entity except upon order of a court
12 | of conpetent jurisdiction. A crinminal justice agency nay

13 | retain a notation indicating conpliance with an order to

14 | expunge.

15 (a) The person who is the subject of a crimna

16 | history record that is expunged under this section or under

17 | other provisions of law, including fornmer s. 893.14, forner s.
18 |1 901.33, and former s. 943.058, may lawfully deny or fail to
19 | acknowl edge the arrests covered by the expunged record, except
20 | when the subject of the record:

21 1. 1Is a candidate for enploynent with a crimnna

22 | justice agency;

23 2. |Is a defendant in a crinminal prosecution

24 3. Concurrently or subsequently petitions for relief
25| under this section or s. 943. 059;

26 4. |s a candidate for adm ssion to The Florida Bar

27 5. |Is seeking to be enployed or licensed by or to

28 | contract with the Departnent of Children and Fam |y Services
29 | or the Departnment of Juvenile Justice or to be enpl oyed or

30 | used by such contractor or licensee in a sensitive position
31| having direct contact with children, the devel opnentally

27
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di sabl ed, the aged, or the elderly as provided in s.
110.1127(3), s. 393.063(15), s. 394.4572(1), s. 397.451, s.
402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
985. 407, or chapter 400; or

6. |s seeking to be enployed or licensed by the Ofice
of Teacher Education, Certification, Staff Devel opnent, and
Prof essional Practices of the Departnent of Education, any
di strict school board, or any local governmental entity that
licenses child care facilities.

(b) Subject to the exceptions in paragraph (a), a
person who has been granted an expunction under this section,
former s. 893.14, forner s. 901.33, or forner s. 943. 058 nay
not be held under any provision of |law of this state to conmit
perjury or to be otherwise liable for giving a fal se statenent
by reason of such person's failure to recite or acknow edge an
expunged crimnal history record.

(c) Information relating to the existence of an
expunged crimnal history record which is provided in
accordance with paragraph (a) is confidential and exenpt from
the provisions of s. 119.07(1) and s. 24(a), Art. | of the
State Constitution, except that the departnent shall disclose
the existence of a crimnal history record ordered expunged to
the entities set forth in subparagraphs (a)l., 4., 5., and 6.
for their respective licensing and enpl oynent purposes, and to
crimnal justice agencies for their respective crimna
justice purposes. It is unlawful for any enpl oyee of an
entity set forth in subparagraph (a)l., subparagraph (a)4.,
subparagraph (a)5., or subparagraph (a)6. to disclose
information relating to the existence of an expunged crimn na
hi story record of a person seeking enpl oynent or |icensure
with such entity or contractor, except to the person to whom

28
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the crinminal history record relates or to persons having
direct responsibility for enpl oynent or |icensure decisions.
Any person who violates this paragraph comits a ni sdeneanor
of the first degree, punishable as provided in s. 775.082 or
s. 775.083.

(5) STATUTORY REFERENCES. --Any reference to any other
chapter, section, or subdivision of the Florida Statutes in
this section constitutes a general reference under the
doctrine of incorporation by reference.

Section 6. Section 943.059, Florida Statutes, is
amended to read:

943.059 Court-ordered sealing of crimnal history
records.--The courts of this state shall continue to have
jurisdiction over their own procedures, including the
mai nt enance, sealing, and correction of judicial records
containing crinmnal history information to the extent such
procedures are not inconsistent with the conditions,
responsibilities, and duties established by this section. Any
court of conpetent jurisdiction may order a crininal justice
agency to seal the crininal history record of a minor or an
adult who conplies with the requirenents of this section. The
court shall not order a criminal justice agency to seal a
crimnal history record until the person seeking to seal a
crimnal history record has applied for and received a
certificate of eligibility for sealing pursuant to subsection
(2). Acrimnal history record that relates to a violation of
S. 787.025, chapter 794, s. 796.03,s. 800.04, s. 817.034, s.
825.1025,s. 827.071, chapter 839, s. 847.0133, s. 847.0135,

s. 847.0145,s. 893.135, or a violation enunerated in s.

907.041 may not be seal ed, without regard to whether
adj udi cation was withheld, if the defendant was found guilty
29
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of or pled guilty or nolo contendere to the offense, or if the
defendant, as a ninor, was found to have conmitted or pled
guilty or nolo contendere to committing the offense as a
delinquent act. The court may only order sealing of a
crimnal history record pertaining to one arrest or one
incident of alleged crimnal activity, except as provided in
this section. The court nmay, at its sole discretion, order the
sealing of a crinnal history record pertaining to nore than
one arrest if the additional arrests directly relate to the
original arrest. |If the court intends to order the sealing of
records pertaining to such additional arrests, such intent
nmust be specified in the order. A crinminal justice agency nay
not seal any record pertaining to such additional arrests if
the order to seal does not articulate the intention of the
court to seal records pertaining to nore than one arrest.
This section does not prevent the court fromordering the
sealing of only a portion of a crimnal history record
pertaining to one arrest or one incident of alleged crimna
activity. Notwithstanding any law to the contrary, a crimnna
justice agency may conmply with [aws, court orders, and
of ficial requests of other jurisdictions relating to sealing,
correction, or confidential handling of crimnal history
records or information derived therefrom This section does
not confer any right to the sealing of any crimnal history
record, and any request for sealing a crimnal history record
may be denied at the sole discretion of the court.

(1) PETITION TO SEAL A CRIM NAL HI STORY RECORD. - - Each
petition to a court to seal a crininal history record is
conpl ete only when acconpani ed by:

(a) Acertificate of eligibility for sealing issued by
t he departnment pursuant to subsection (2).

30
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1 (b) The petitioner's sworn statenent attesting that

2| the petitioner:

3 1. Has never, prior to the date on which the petition
4] is filed, been adjudicated guilty of a crininal offense or

5| conpar abl e ordi nance violation or adjudicated delinquent for
6| comitting a felony or a m sdeneanor specified in s.

71 943.051(3)(b).

8 2. Has not been adjudicated guilty of or adjudicated
9 | delinquent for conmitting any of the acts stemming fromthe
10| arrest or alleged crimnal activity to which the petition to

11 | seal pertains.

12 3. Has never secured a prior sealing or expunction of
13 ] a crimnal history record under this section, former s.

14| 893. 14, fornmer s. 901.33, forner s. 943.058, or from any

15 ) jurisdiction outside the state.

16 4. |s eligible for such a sealing to the best of his
17 | or her know edge or belief and does not have any ot her

18 | petition to seal or any petition to expunge pendi ng before any
19 | court.

20

21 | Any person who knowi ngly provides false information on such
22 | sworn statement to the court conmits a felony of the third
23 | degree, punishable as provided in s. 775.082, s. 775.083, or
24 | s. 775.084.

25 (2) CERTIFICATE OF ELIGBILITY FOR SEALING --Prior to
26 | petitioning the court to seal a crininal history record, a
27 | person seeking to seal a crimnal history record shall apply
28| to the departnent for a certificate of eligibility for

29 | sealing. The departnent shall, by rule adopted pursuant to
30 | chapter 120, establish procedures pertaining to the

31| application for and issuance of certificates of eligibility
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18- 1662A- 01
1| for sealing. The departnent shall issue a certificate of
2| eligibility for sealing to a person who is the subject of a
3| crimnal history record provided that such person
4 (a) Has subnmitted to the departnent a certified copy
5] of the disposition of the charge to which the petition to sea
6 | pertai ns.
7 (b) Renmits a $75 processing fee to the departnent for
8 | pl acenent in the Departnent of Law Enforcenent QOperating Trust
9 | Fund, unless such fee is waived by the executive director
10 (c) Has never, prior to the date on which the
11 | application for a certificate of eligibility is filed, been
12 | adjudicated guilty of a crininal offense or conparable
13 | ordinance violation or adjudicated delinquent for conmitting a
14 | felony or a m sdeneanor specified in s. 943.051(3)(h).
15 (d) Has not been adjudicated guilty of or adjudicated
16 | delinquent for conmmitting any of the acts stemming fromthe
17 | arrest or alleged crimnal activity to which the petition to
18 | seal pertains.
19 (e) Has never secured a prior sealing or expunction of
20| a crimnal history record under this section, forner s.
21| 893.14, fornmer s. 901.33, or forner s. 943. 058.
22 (f) Is no longer under court supervision applicable to
23| the disposition of the arrest or alleged crinmnal activity to
24 | which the petition to seal pertains.
25 (3) PROCESSING OF A PETITION OR ORDER TO SEAL. - -
26 (a) In judicial proceedings under this section, a copy
27 | of the conpleted petition to seal shall be served upon the
28 | appropriate state attorney or the statew de prosecutor and
29 | upon the arresting agency; however, it is not necessary to
30 | make any agency other than the state a party. The appropriate
31| state attorney or the statew de prosecutor and the arresting

32
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agency may respond to the court regarding the conpleted
petition to seal

(b) If relief is granted by the court, the clerk of
the court shall certify copies of the order to the appropriate
state attorney or the statew de prosecutor and to the
arresting agency. The arresting agency is responsible for
forwardi ng the order to any other agency to which the
arresting agency disseninated the crimnal history record
information to which the order pertains. The departnent shal
forward the order to seal to the Federal Bureau of
I nvestigation. The clerk of the court shall certify a copy of
the order to any other agency which the records of the court
reflect has received the crimnal history record fromthe
court.

(c) For an order to seal entered by a court prior to
July 1, 1992, the departnent shall notify the appropriate
state attorney or statew de prosecutor of any order to sea
which is contrary to | aw because the person who is the subject
of the record has previously been convicted of a crine or
conpar abl e ordi nance violation or has had a prior crimna
hi story record seal ed or expunged. Upon receipt of such
notice, the appropriate state attorney or statew de prosecutor
shal |l take action, within 60 days, to correct the record and
petition the court to void the order to seal. The departnent
shall seal the record until such time as the order is voided
by the court.

(d) On or after July 1, 1992, the departnent or any
other crimnal justice agency is not required to act on an
order to seal entered by a court when such order does not
conply with the requirenents of this section. Upon receipt of
such an order, the departnent nust notify the issuing court,

33
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1| the appropriate state attorney or statew de prosecutor, the

2| petitioner or the petitioner's attorney, and the arresting

3 | agency of the reason for nonconpliance. The appropriate state
4 | attorney or statew de prosecutor shall take action within 60

5| days to correct the record and petition the court to void the
6| order. No cause of action, including contenpt of court, shal
7| arise against any crimnal justice agency for failure to

8| conply with an order to seal when the petitioner for such

9| order failed to obtain the certificate of eligibility as

10 | required by this section or when such order does not conply

11| with the requirenents of this section

12 (e) An order sealing a crimnal history record

13 | pursuant to this section does not require that such record be
14 | surrendered to the court, and such record shall continue to be
15 | mai ntai ned by the departnent and other criminal justice

16 | agenci es.

17 (4) EFFECT OF CRIM NAL HI STORY RECORD SEALING --A

18 | criminal history record of a minor or an adult which is

19 | ordered sealed by a court of conpetent jurisdiction pursuant
20| to this section is confidential and exenpt fromthe provisions
21| of s. 119.07(1) and s. 24(a), Art. | of the State Constitution
22| and is available only to the person who is the subject of the
23 | record, to the subject's attorney, to crininal justice

24 | agencies for their respective crinnal justice purposes, or to
25| those entities set forth in subparagraphs (a)l., 4., 5., and
26| 6. for their respective licensing and enpl oynent purposes.

27 (a) The subject of a crimnal history record seal ed

28 | under this section or under other provisions of |law, including
29 | fornmer s. 893.14, fornmer s. 901.33, and forner s. 943.058, may
30| lawmfully deny or fail to acknow edge the arrests covered by

31| the seal ed record, except when the subject of the record

34
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1. 1Is a candidate for enploynent with a crimnna
justice agency;

2. |Is a defendant in a crinminal prosecution

3. Concurrently or subsequently petitions for relief
under this section or s. 943.0585;

4. |s a candidate for adm ssion to The Florida Bar

5. |Is seeking to be enployed or licensed by or to
contract with the Departnent of Children and Fami |y Services
or the Departrment of Juvenile Justice or to be enpl oyed or
used by such contractor or licensee in a sensitive position
having direct contact with children, the devel opnentally
di sabl ed, the aged, or the elderly as provided in s.
110.1127(3), s. 393.063(15), s. 394.4572(1), s. 397.451, s.
402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
415. 103, s. 985.407, or chapter 400; or

6. |s seeking to be enployed or licensed by the Ofice
of Teacher Education, Certification, Staff Devel opnent, and
Prof essional Practices of the Departnent of Education, any
di strict school board, or any |local governnmental entity which
licenses child care facilities.

(b) Subject to the exceptions in paragraph (a), a
person who has been granted a sealing under this section
former s. 893.14, forner s. 901.33, or forner s. 943. 058 nay
not be held under any provision of |law of this state to conmit
perjury or to be otherwise liable for giving a fal se statenent
by reason of such person's failure to recite or acknow edge a
seal ed crimnal history record

(c) Information relating to the existence of a seal ed
crimnal record provided in accordance with the provisions of
paragraph (a) is confidential and exenpt fromthe provisions
of s. 119.07(1) and s. 24(a), Art. | of the State
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1| Constitution, except that the departnent shall disclose the

2| sealed crimnal history record to the entities set forth in

3 | subparagraphs (a)l., 4., 5., and 6. for their respective

4| licensing and enpl oynent purposes. It is unlawful for any

5| enpl oyee of an entity set forth in subparagraph (a)l.

6 | subparagraph (a)4., subparagraph (a)5., or subparagraph (a)6.
7| to disclose infornmation relating to the existence of a seal ed
8| crimnal history record of a person seeki ng enpl oynent or

9] licensure with such entity or contractor, except to the person
10| to whomthe crimnal history record relates or to persons

11| having direct responsibility for enploynent or licensure

12 | decisions. Any person who violates the provisions of this

13 | paragraph conmits a m sdeneanor of the first degree,

14 | puni shable as provided in s. 775.082 or s. 775.083.

15 (5) STATUTORY REFERENCES. -- Any reference to any other
16 | chapter, section, or subdivision of the Florida Statutes in
17 | this section constitutes a general reference under the

18 | doctrine of incorporation by reference.

19 Section 7. Effective Cctober 1, 2001, section 943. 325
20| Florida Statutes, is anended to read:

21 943. 325 Bl ood specinen testing for DNA anal ysis. --

22 (1) (a) Any person who is convicted or was previously
23| convicted in this state for any offense or attenpted offense
24 | defined in chapter 794, chapter 800, s. 782.04, s. 784.045, s.
25| 810.02, s. 812.133, or s. 812.135 or a simlar offense in

26 | another jurisdiction and who is either

27 1. Still incarcerated, or

28 2. No longer incarcerated or, not having ever been

29 | incarcerated, yet but is within the confines of the | ega

30 | state boundaries and is on probation, comunity control

31
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parol e, conditional release, control release, or any other
court-ordered supervision,

shall be required to subnit two speci nens of blood or other
bi ol ogi cal speci nens approved by the Departnent of Law

Enforcenent to a Departnent of Law Enforcenent designhated
testing facility as directed by the departnent.

(b) For the purpose of this section, the term"any
person” shall include both juveniles and adults conmmitted to
or under the supervision of the Departnment of Corrections or
the Departnent of Juvenile Justice or conmtted to a county
jail.

(2) The withdrawal of blood for purposes of this
section shall be perforned in a nedically approved manner
using a collection kit provided by, or accepted by, the

Departnent of Law Enforcenent and only by or under the

supervi sion of a physician, registered nurse, |licensed
practical nurse, ot duly |licensed nedical personnel or other
trai ned and conpetent personnel. The collection of other

approved bhi ol ogi cal speci nens shall be perforned by any person

using a collection kit provided or accepted by the Depart nment

of Law Enforcenent in a manner approved by the departnent as

directed in the kit or as otherw se found to be acceptabl e by

t he depart nent.

(3) Upon a conviction of any person for any offense
under paragraph (1)(a) which results in the commtnent of the
of fender to a county jail, correctional facility, or juvenile
facility, the entity responsible for the facility shall assure
that the bl ood speci nens or other biol ogical specinens

required by this section and approved by the Departnment of Law

Enforcenent are pronptly secured and transnitted to the
37
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Departnent of Law Enforcenent. If the person is not

i ncarcerated followi ng such conviction, the person may not be
rel eased fromthe custody of the court or rel eased pursuant to
a bond or surety until the blood or other approved biol ogi ca

speci nens required by this section have been taken. The chi ef
judge of each circuit shall, in conjunction with the sheriff
or other entity that nmaintains the county jail, assure

i mpl erentation of a nethod to pronptly collect required bl ood
or other approved biol ogi cal specinens and forward the

speci nens to the Departnent of Law Enforcement. The Depart nent
of Law Enforcenent, in conjunction with the sheriff, the
courts, the Departnent of Corrections, and the Departnent of
Juvenile Justice, shall develop a statew de protocol for
securing the blood or other approved biol ogi cal specinens of

any person required to provide specinens under this section
Personnel at the jail, correctional facility, or juvenile
facility shall inplenment the protocol as part of the regul ar
processi ng of offenders.

(4) |If any blood or other approved bhiol ogica

speci nens submitted to the Departnent of Law Enforcenent under
this section are found to be unacceptable for analysis and use
or cannot be used by the departnent in the nmanner required by

this section, the Departnent of Law Enforcenment may require

t hat another set of blood or other approved biol ogica

speci nens be taken as set forth in subsection (11).

(5) The Departnent of Law Enforcenent shall provide
the specinen vials, mailing tubes, labels, or other
appropriate containers and instructions for the collection of

bl ood or ot her approved biol ogi cal specinens. The speci nens

shal |l thereafter be forwarded to the designated testing
facility for analysis to deternine genetic nmarkers and
38
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characteristics for the purpose of individual identification
of the person subnmitting the sanple.
(6) In addition to the speci nens submtted by reason

of the mandated collection of specinens required by this

section, the Departnment of Law Enforcenent nmay, at its option

receive and use other bl ood or other approved biol ogica

speci nens. Any Fhe anal ysis, when conpl eted, shall be entered

into the autonat ed dat abase mai ntai ned by the Departnent of
Law Enforcenent for such purpose as provided in this section

and shall not be included in the state central crimna
justice information repository.

(7) The results of a DNA anal ysis and the conpari son
of analytic results shall be released only to crininal justice
agencies as defined in s. 943.045(10), at the request of the
agency. O herwi se, such information is confidential and exenpt
fromthe provisions of s. 119.07(1) and s. 24(a), Art. | of
the State Constitution.

(8) The Departnent of Law Enforcenent and the
statewi de crimnal |aboratory analysis systemshall establish
i mpl erent, and nmmintain a statew de automated persona
identification systemcapable of, but not limted to,
cl assifying, matching, and storing anal yses of DNA
(deoxyri bonucl ei ¢ acid) and ot her biological nolecules. The
system shall be available to all crimnal justice agencies.

(9) The Departnent of Law Enforcenent shall:

(a) Receive, process, and store blood and ot her
approved bi ol ogi cal sanples and the data derived therefrom

furni shed pursuant to subsection (1) or pursuant to a

requi rement of supervision inposed by the court or the Parole

Conmi ssion with respect to a person convicted of any offense

specified in subsection (1) or as specified in subsection (6).
39
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(b) Collect, process, mmintain, and di sseninate
informati on and records pursuant to this section

(c) Strive to maintain or dissemnate only accurate
and conpl ete records.

(d) Adopt rules prescribing the proper procedure for
state and |l ocal |aw enforcenent and correctional agencies to
collect and submit bl ood and ot her approved biol ogi cal sanples

pursuant to this section

(10)(a) The court shall include in the judgnent of
conviction for an offense specified in this section, or a
finding that a person described in subsection (1) violated a
condition of probation, community control, or any other
court-ordered supervision, an order stating that blood or
ot her approved biol ogical specinens are required to be drawn

by the appropriate agency in a nmanner consistent with this
section and, unless the convicted person |acks the ability to
pay, the person shall reinburse the appropriate agency for the
cost of drawing and transnmitting the blood or other approved

bi ol ogi cal specinens to the Florida Departnent of Law

Enf orcenment. The rei nbursenent paynent may be deducted from
any existing balance in the inmte's bank account. |f the
account balance is insufficient to cover the cost of draw ng
and transmitting the blood or other approved biol ogica

specinens to the Florida Departnent of Law Enforcenent, 50
percent of each deposit to the account nust be withheld unti
the total anount owed has been paid. |If the judgnent places
t he convicted person on probation, community control, or any
ot her court-ordered supervision, the court shall order the
convi cted person to submit to the drawing of the blood or
ot her approved biol ogi cal specinens as a condition of the

probation, community control, or other court-ordered
40
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supervision. For the purposes of a person who is on
probation, community control, or any other court-ordered
supervi sion, the collection requirenent nust be based upon a
court order, or as otherw se provided by the person in the
absence of a court order. |If the judgment sentences the
convicted person to tine served, the court shall order the
convi cted person to submit to the drawi ng of the blood or

ot her approved biol ogi cal specinens as a condition of such

sent ence.
(b) The appropriate agency shall cause the specinens
to be drawn or collected as soon as practical after conviction

but, in the case of any person ordered to serve a term of
i ncarceration as part of the sentence, the specinen shall be
drawn or collected as soon as practical after the receipt of

the convicted person by the custodial facility. For the
purpose of this section, the appropriate agency shall be the
Departnent of Corrections whenever the convicted person is
committed to the | egal and physical custody of the departnent.
Conviction information contained in the of fender information
system of the Departnent of Corrections shall be sufficient to
determ ne applicability under this section. The appropriate
agency shall be the sheriff or officer in charge of the county
correctional facility whenever the convicted person is placed
on probation, comrunity control, or any other court-ordered
supervi sion or formof supervised release or is committed to
the |l egal and physical custody of a county correctiona
facility.

(c) Any person previously convicted of an offense
specified in this section, or a crine which, if commtted in
this state, would be an offense specified in this section, and
who is also subject to the registration requirenent inposed by

41
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1|s. 775.13, shall be subject to the collection requirenent of

2| this section when the appropriate agency described in this

3| section verifies the identification information of the person
4| The collection requirement of this section does not apply to a
5| person as described in s. 775.13(5).

6 (d) For the purposes of this section, conviction shal
7]include a finding of guilty, or entry of a plea of nolo

8 | contendere or qguilty, regardl ess of adjudication or, in the

9| case of a juvenile, the finding of delinquency.

10 (e) If necessary, the state or local |aw enforcenent
11| or correctional agency having authority over the person

12 | subject to the sanpling under this section shall assist in the
13 | procedure. The |aw enforcenent or correctional officer so

14 | assisting may use reasonable force if necessary to require

15| such person to subnmit to the wthdrawal of bl ood speci nens or
16 | the collection of other approved biol ogi cal specinens. Any

17 | such ¥he withdrawal or collection shall be perforned in a

18 | reasonabl e manner. A hospital, clinical |aboratory, nedica

19 | clinic, or simlar nedical institution; a physician, certified
20 | paranedic, registered nurse, licensed practical nurse, or

21 | other personnel authorized by a hospital to draw bl ood; a

22 | licensed clinical |aboratory director, supervisor

23 | technol ogi st, or technician; or any other person who assists a
24 | | aw enforcenment officer is not civilly or crimnally liable as
25| a result of withdraw ng bl ood speci nens according to accepted
26 | nedi cal standards when requested to do so by a | aw enforcenent
27 | officer or any personnel of a jail, correctional facility, or
28 | juvenile detention facility, regardl ess of whether the

29 | convicted person resisted the drawi ng of bl ood specinmens. A
30 | person other than the subject required to provide the

31| biol ogi cal speci nens who collects or assists in the collection
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of approved specinmens other than blood is not civilly or

crimnally liable if a collection kit provided or accepted by

the Departnent of Law Enforcenment is used and the collection

is done in a manner approved by the departnent, as directed in

the kit, or is perfornmed in an ot herw se reasonabl e manner

(f) If a judgnent fails to order the convicted person
to subnmit to the drawing of the blood or collecting of other

approved bi ol ogi cal speci nens as nmandated by this section, the

state attorney may seek an anended order fromthe sentencing
court mandating the subm ssion of bl ood or other approved

bi ol ogi cal specinens in conpliance with this section. As an
alternative, the departnent, a state attorney, the Departnent
of Corrections, or any |law enforcenent agency may seek a court
order to secure the blood or other approved biol ogica

speci nens as authorized in subsection (11).

(11) If the Departnent of Law Enforcenent deternines
that a convicted person who is required to submt blood or
ot her approved biol ogi cal specinens under this section has not

provi ded the specinens, the departnent, a state attorney, or
any | aw enforcenment agency nmay apply to the circuit court for
an order that authorizes taking the convicted person into
custody for the purpose of securing the required specinens.
The court shall issue the order upon a showi ng of probable
cause. Follow ng issuance of the order, the convicted person
shal|l be transported to a |ocation acceptable to the agency
that has custody of the person, the bl ood or other approved

bi ol ogi cal specinens shall be withdrawn or collected in a

reasonabl e manner, and the person shall be released if there
is no other reason to justify retaining the person in custody.
The agency that takes the convicted person into custody my,
but is not required to, transport the person back to the

43
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| ocati on where the person was taken into custody. An agency
acting under authority of an order under this section may, in

lieu of transporting the convicted person to a collection

site, secure the blood or other approved biol ogi cal speci nens

at the location of the convicted person in a reasonabl e

manner. |f the convicted person resists providing the

speci nens, reasonable force may be used to secure the

speci nens, and any person using such force to secure the

speci nens or reasonably assisting in the securing of the

specinens is not civilly or crimnally liable for actions

t aken.

(12) Unless the convicted person has been decl ared
i ndigent by the court, the convicted person shall pay the
actual costs of collecting the blood or other approved

bi ol ogi cal speci nens required under this section

(13) If a court, a |law enforcenent agency, or the
Departnent of Law Enforcenent fails to strictly conply with
this section or to abide by a statew de protocol for
col l ecting bl ood or other approved biol ogi cal speci nens, such

failure is not grounds for challenging the validity of the
collection or the use of a specinen, and evidence based upon
or derived fromthe collected bl ood or other approved

bi ol ogi cal speci nens may not be excluded by a court.

Section 8. FEffective Cctober 1, 2001, paragraph (a) of
subsection (2) of section 760.40, Florida Statutes, is anended
to read:

760.40 Genetic testing; inforned consent;
confidentiality.--

(2)(a) Except for purposes of criminal prosecution
except for purposes of determning paternity as provided in s.
742.12(1), and except for purposes of acquiring specinens from

44

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O~ DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®UDWNPRER O

ga SSEate - 2001 CS for SB"s 1864 & 2086

persons convicted of certain offenses or as otherw se provided
in s. 943. 325, DNA analysis may be perforned only with the
i nformed consent of the person to be tested, and the results
of such DNA anal ysis, whether held by a public or private
entity, are the exclusive property of the person tested, are
confidential, and nay not be disclosed wthout the consent of
the person tested. Such information held by a public entity is
exenpt fromthe provisions of s. 119.07(1) and s. 24(a), Art.
| of the State Constitution.

Section 9. Section 843.167, Florida Statutes, is
created to read

843. 167 Unlawful use of police comunications;

enhanced penalties.--

(1) A person nay not:

(a) Intercept any police radi o comuni cation by use of

a scanner or any other neans for the purpose of using that

communi cation to assist in conmitting a crine or to escape

fromor avoid detection, arrest, trial, conviction, or

puni shnent in connection with the commi ssion of such crine.

(b) Divulge the existence, contents, substance,

purport, effect, or neaning of a police radio conmunication to

any person he or she knows to be a suspect in the conm ssion

of acrinme with the intent that the suspect nmay escape from or

avoi d detection, arrest, trial, conviction, or punishnent.

(2) Any person who is charged with a crinme and who

during the tinme such crine was comm tted, possessed or used a

police radio scanner or simlar device capable of receiving

police radio transm ssions is presuned to have viol ated

par agraph (1) (a).
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(3) The penalty for a crine that is conmitted by a

person who viol ates paragraph (1)(a) shall be enhanced as

foll ows:
(a) A misdeneanor of the second degree shall be

puni shed as if it were a m sdeneanor of the first degree.

(b) A misdeneanor of the first degree shall be

punished as if it were a felony of the third degree.

(c) A felony of the third degree shall be puni shed as

if it were a felony of the second degree.

(d) A felony of the second degree shall be puni shed as

if it were a felony of the first degree.

(e) A felony of the first degree shall be puni shed as

if it were a life fel ony.

(4) Any person who violates paragraph (1)(b) conmits a

m sdenmeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

Section 10. Except as otherw se expressly provided in
this act, this act shall take effect July 1, 2001.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill's 1864 and 2086

- Renoves provisions in SB 2086 that included nunerous
substantive | aw changes to reflect the transfer of the
Crimnal Justice Programfromthe Departnment of
Community Affairs to the Departnent of Law Enforcenent.

- Provi des for expunction of any nonjudicial record of the
arrest of a mnor who has suctessfully conpleted a
rearrest or postarrest diversion Pro?ran1 or mnors who
ave been arrested for a nonviolent offense and who do
not have a prior crimnal history.

- Provi des for enhanced penalties and a m sdenmeanor
offense relating to unlawful interception of police
radi o conmuni cations or the divulging of information
obt ai ned from such communi cati ons.
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