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HOUSE AMENDMENT
Bill No. HB 1879
Amendnment No. 0l1lb (for drafter's use only)

CHAMBER ACTI ON
Senat e House

ORI G NAL STAMP BELOW

The Council for Ready Infrastructure offered the foll ow ng:

Amendment (with title amendment)
On page 14, line 16 through page 38, line 16
renove fromthe bill: all of said lines

and insert in lieu thereof:

Section 4. Effective July 1, 2001, and applying to
causes of action accruing on or after that date, section
400. 023, Florida Statutes, is anended to read:

400.023 CGivil enforcenent. --

(1) Any resident whose rights as specified in this
part are viol ated deprived—or—infringed—upon shall have a

cause of action for long-termcare facility negligence agarnst

any—H-censee—responstblte—for—the—viotation. The action nmay be

brought by the resident or his or her guardian, by a person or

organi zation acting on behalf of a resident with the consent
of the resident or his or her guardian, or by the persona
representative of the estate of a deceased resident regardl ess
of the cause of death. |If the action alleges a claimfor the

resident's rights or for negligence that caused the death of
1
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the resident, the clainmant shall be required to elect either

survi val damages pursuant to s. 46.021 or wongful death
danmages pursuant to s. 768. 21 when—the—cause—of—death—resut-ted

he denrivation—of i he decedentisrights.

If the action alleges a claimfor the resident's rights or for

negli gence that did not cause the death of the resident, the

personal representative of the estate nmay recover danmges for

the negligence that caused injury to the resident. The action

may be brought in any court of conpetent jurisdiction to
enforce such rights and to recover actual and punitive damages

for any viol ati on of deprivatiren—er—tnfringerent—on the rights

of a resident or for negligence. Any resident who prevails in

seeking injunctive relief or a claimfor an administrative

renedy is entitled to recover the costs of the action, and a

reasonabl e attorney's fee assessed agai nst the defendant not

to exceed $25,000. Fees shall be awarded solely for the

injunctive or admnistrative relief and not for any claimor

action for damages whet her such claimor action is brought

together with a request for an injunction or admnistrative

relief or as a separate action, except as provi ded under s.
768.79 or the Florida Rules of Civil Procedure. Any—ptarntif

: T b et : fed
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excl usive renedy for a cause of action for recovery of damages

for the personal injury or death of a nursing honme resident

arising out of negligence or violation of rights specified in

s. 400.022. This section shall not be construed as precluding

t heories of recovery not arising out of negligence or s.

400. 022 that are available to a resident or to the agency.

The provisions of chapter 766 do not apply to any cause of
action brought under ss. 400.023-400.0238.
(2) Inany claimfor long-termcare facility

negl i gence causing injury to or the death of a resident, the

cl ai mant shall have the burden of proving, by a preponderance

of the evidence, that:

(a) The defendant owed a duty to the resident;
(b) The defendant breached the duty to the resident;
(c) The breach of the duty is a | egal cause of |oss,

injury, death or danmage to the resident; and

(d) The resident sustained loss, injury, death or

damage as a result of the breach.

Nothing in this part shall be interpreted to create strict
liability. Aviolation of the rights set forth in s. 400.022
or in any other standard or guidelines specified in this part

or in any applicable administrative standard or guidelines of

this state or a federal regul atory agency shall be evidence of

negl i gence but shall not be considered negligence per se.
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(3) Inany claimfor long-termcare facility

negligence, a |licensee, person or entity shall have a duty to

exerci se reasonable care. Reasonable care is that degree of

care which a reasonably careful |icensee, person or entity

woul d use under |ike circunstances.

(4 Inany claimfor long-termcare facility

negl i gence, a nurse licensed under part | of chapter 464 shal

have the duty to exercise care consistent with the prevailing

prof essi onal standard of care for a nurse. The prevailing

prof essi onal standard of care for a nurse shall be that |evel

of care, skill, and treatnent which, in light of all rel evant

surroundi ng circunmstances is recogni zed as acceptabl e and

appropriate by reasonably prudent simlar nurses.

(5) 3 Alicensee, person, or entity shall not be
liable for the nedical negligence of any physician rendering
care or treatnent to the resident except for the
adm ni strative services of a nedical director as required in

iginal & 9 copies 04/ 23/ 01 .
08: 23 am 01879-ric -132133




© 00 N o O M W DN P

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNERPLO O N D WwNPRER O

HOUSE AMENDVMENT
Bill No. HB 1879
Amendnment No. 0lb (for drafter's use only)

this part. Nothing in this subsection shall be construed to
protect a |icensee, person, or entity fromliability for

failure to provide a resident with appropriate observation
assessnent, nursing diagnosis, planning, intervention, and
eval uation of care by nursing staff.

(6) the resident or their legal representative shal

serve a copy of any conplaint, alleging in whole or in part,

the violation of any rights specified in this part to the

Agency for Health Care Administration at the tinme of filing

the initial conplaint with the Uerk of the Court for the

county in which the action is pursued.
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Section 5. Effective July 1, 2001, and applying to

causes of action accruing on or after that date, section
400. 0233, Florida Statutes, is created to read:
400. 0233 Presuit notice; investigation; notification
7
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of violation of resident's rights or alleged negligence;

cl ai ns eval uati on procedure; informal discovery; review--

(1) As used in this section, the term

(a) "Caimfor long-termcare facility negligence"

neans a negligence claimalleging injury to or the death of a

resident arising out of an asserted violation of the rights of

a resident under s. 400.022 or an asserted deviation fromthe

appl i cabl e standard of care.

(b) "lInsurer" neans any self-insurer authorized under

s. 627.357, liability insurance carrier, Joint Underwiting

Associ ation, or any uninsured prospective defendant.

(2) Prior tofiling a claimfor long-termcare

facility negligence, a claimant alleging injury to or the

death of a resident shall notify each prospective defendant by

certified mail, return recei pt requested, of an asserted

violation of aresident's rights provided in s. 400.022 or

deviation fromthe standard of care. Such notification shal

include an identification of the rights the prospective

defendant has violated and the negligence all eged to have

caused the incident or incidents and a brief description of

the injuries sustained by the resident which are reasonably

identifiable at the tine of notice. The notice shall contain a

certificate of counsel that counsel's reasonable investigation

gave rise to a good-faith belief that grounds exist for an

action agai nst each prospective defendant.

(3)(a) No suit may be filed for a period of 75 days

after notice is nailed to any prospective defendant. During

the 75-day period, the prospective defendants or their

i nsurers shall conduct an evaluation of the claimto determ ne

the liability of each defendant and to eval uate the damages of

the claimants. Each defendant or insurer of the defendant
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shal |l have a procedure for the pronpt evaluation of clains

during the 75-day period. The procedure shall include one or

nore of the follow ng:

1. Internal reviewby a duly qualified facility risk

manager or cl ai ns adj uster;

2. Internal review by counsel for each prospective

def endant ;
3. A qquality assurance comittee authorized under any

applicable state or federal statutes or regul ations;

4., Any other sinilar procedure that fairly and

pronptly eval uates the clai ns.

Each defendant or insurer of the defendant shall eval uate the

claimin good faith.
(b) At or before the end of the 75 days, the defendant
or insurer of the defendant shall provide the claimant with a

written response:

1. Rejecting the claim or

2. Making a settlenent offer.

(c) The response shall be delivered to the claimant if

not represented by counsel or to the claimant's attorney, by

certified mail, return receipt requested. Failure of the

prospective defendant or insurer of the defendant to reply to

the notice within 75 days after recei pt shall be deened a

rejection of the claimfor purposes of this section.

(4) The notification of a claimfor long-termcare

facility negligence shall be served within the applicable

statute of limtations period; however, during the 75-day

period, the statute of linmtations is tolled as to al

prospective defendants. Upon stipulation by the parties, the

75-day period nmay be extended and the statute of limtations
9
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is tolled during any such extension. Upon receiving witten

notice by certified mail, return recei pt requested, of

ternination of negotiations in an extended period, the

cl ai mant shall have 60 days or the renmi nder of the period of

the statute of limtations, whichever is greater, within which

to file suit.

(5) No statenent, discussion, witten docunent,

report, or other work product generated by presuit clains

eval uation procedures under this section is discoverable or

adm ssible in any civil action for any purpose by the opposing

party. All participants, including, but not limted to,

physi cians, investigators, wtnesses, and enpl oyees or

associ ates of the defendant, are immune fromcivil liability

arising fromparticipation in the presuit clainms evaluation

procedure. Any |licensed physician or registered nurse may be

retained by either party to provide an opinion regarding the

reasonabl e basis of the claim The presuit opinions of the

expert are not discoverable or adnissible in any civil action

for any purpose by the opposing party.

(6) Upon recei pt by a prospective defendant of a

notice of claim the parties shall nmke discoverabl e

information avail abl e without fornmal discovery as provided in

subsection (7).

(7) Informal discovery may be used by a party to

obtai n unsworn statenents and the production of docunents or

thi ngs as foll ows:

(a) Unsworn statenents.--Any party may require other

parties to appear for the taking of an unsworn statenent.

Such statenents nmay be used only for the purpose of clains

eval uation and are not discoverable or adnissible in any civil

action for any purpose by any party. A party seeking to take
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the unsworn statenent of any party nust give reasonable notice

inwiting to all parties. The notice nust state the tine and

pl ace for taking the statenment and the nane and address of the

party to be exanmined. Unless otherwise inpractical, the

exam nation of any party nust be done at the sane tine by al

other parties. Any party nmay be represented by counsel at the

taking of an unsworn statenent. An unsworn statenment may be

recorded el ectronically, stenographically, or on videotape.

The taking of unsworn statenents is subject to the provisions

of the Florida Rules of Civil Procedure and may be terni nated

for abuses.
(b) Docunents or things.--Any party nay request

di scovery of relevant docunents or things. The docunents or

t hi ngs nust be produced, at the expense of the requesting

party, within 20 days after the date of receipt of the

request. A party is required to produce rel evant and

di scoverabl e docunents or things within that party's

possession or control, if in good faith it can reasonably be

done within the tinefrane of the clains eval uati on process.

(8) Each request for and notice concerning i nform

di scovery pursuant to this section nust be in witing, and a

copy thereof must be sent to all parties. Such a request or

notice nust bear a certificate of service identifying the nane

and address of the person to whomthe request or notice is

served, the date of the request or notice, and the nanner of

service thereof.

(9) |If a prospective defendant makes a witten

settlenent offer, the claimant shall have 15 days fromthe

date of receipt to accept the offer. An offer shall be deened

rejected unless accepted by delivery of a witten notice of

accept ance.
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(10) To the extent not inconsistent with this part,

the provisions of the Florida Mediation Code, Florida Rules of

Civil Procedure, shall be applicable to such proceedings.

(11) Wthin 30 days after the claimant's receipt of

the defendant's response to the claim the parties or their

desi gnhated representatives shall neet in nediation to discuss

the issues of liability and danmges in accordance with the

nedi ation rul es of practice and procedures adopted by the

Suprene Court. Upon stipulation of the parties, this 30-day

period may be extended and the statute of linmtations is

tolled during the nediati on and any such extension. At the

concl usion of nediation the claimant shall have 60 days or the

remai nder of the period of the statute of linitations,

whi chever is greater, within which to file suit.

Section 6. Effective July 1, 2001, and applying to
causes of action accruing on or after that date, section
400. 0234, Florida Statutes, is created to read:

400. 0234 Availability of facility records for
i nvestigation of resident's rights violations and def enses;

penalty. --
(1) Failure to provide conplete copies of a resident's

records including, but not Ilinited to, all nedical records and

the resident's chart, within the control or possession of the

facility in accordance with s. 400. 145 shall constitute

evi dence of failure of that party to conply with good-faith

di scovery requirenents and shall waive the good-faith

certificate and presuit notice requirenments under this part by

the requesting party.

(2) No facility shall be held liable for any civil

damages as a result of conplying with this section

Section 7. FEffective July 1, 2001, and applying to
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causes of action accruing on or after that date, section
400. 0235, Florida Statutes, is created to read:
400. 0235 Certain provisions not applicable to clains

for long-termcare facility negligence.--A claimfor long-term

care facility negligence is not a claimfor nedica

nmal practice, and the provisions of s. 768.21(8) do not apply

to a claimalleging death of the resident.

Section 8. FEffective July 1, 2001, section 400. 0236,
Florida Statutes, is created to read

400. 0236 Statute of limtations.--

(1) Any claimfor long-termcare facility negligence

shal |l be comenced within 2 years fromthe tine the incident

giving rise to the action occurred or within 2 years fromthe

tinme the incident is discovered or should have been di scovered

with the exercise of due diligence; however, in no event shal

the action be commenced | ater than 4 years fromthe date of

the incident or occurrence out of which the cause of action

accrued.
(2) In those actions covered by this subsection in

which it can be shown that fraudul ent conceal ment or

intentional nisrepresentation of fact prevented the di scovery

of the injury, the period of linmtations is extended forward 2

years fromthe tine that the injury is discovered with the

exerci se of due diligence, but in no event for nore than 6

years fromthe date the incident giving rise to the injury

occurred.
(3) This section shall apply to causes of action that

have accrued prior to the effective date of this section

however, any such cause of action that would not have been

barred under prior |aw nmay be brought within the tinme all owed

by prior lawor within 2 years after the effective date of
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this section, whichever is earlier, and will be barred

thereafter. In actions where it can be shown that fraudul ent

conceal nent or intentional nisrepresentation of fact prevented

the discovery of the injury, the period of linitations is

extended forward 2 years fromthe tinme that the injury is

di scovered with the exercise of due diligence but in no event

nore than 4 years fromthe effective date of this section.
Section 9. Section 400.0237, Florida Statutes, is
created to read

400. 0237 Punitive damages; pleadi ng; burden of

proof . - -
(1) In any claimfor long-termcare facility

negl i gence, no claimfor punitive danmages shall be pernitted

unl ess there is a reasonabl e showi ng by evidence in the record

or proffered by the claimant which woul d provide a reasonabl e

basis for recovery of such danages. The cl ai rant may nove to

anmend her or his conplaint to assert a claimfor punitive

damages as allowed by the rules of civil procedure. The rul es

of civil procedure shall be liberally construed so as to all ow

the cl ai mant di scovery of evidence whi ch appears reasonably

calculated to | ead to adm ssi bl e evi dence on the issue of

punitive damages. No di scovery of financial worth shal

proceed until after the pleading concerning punitive damages

is pernmtted.

(2) A defendant nmay be held liable for punitive

damages only if the trier of fact, based on clear and

convi nci ng evidence, finds that the defendant was personally

guilty of intentional nisconduct or gross negligence. As used

in this section, the term

(a) "Intentional msconduct" nmeans that the defendant

had actual know edge of the w ongful ness of the conduct and
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the high probability that injury or danage to the cl ai mant

woul d result and, despite that know edge, intentionally

pursued that course of conduct, resulting in injury or danmge.

(b) "Gross negligence" neans that the defendant's

conduct was so reckless or wanting in care that it constituted

a conscious disregard or indifference to the life, safety, or

rights of persons exposed to such conduct.

(3) In the case of an enpl oyer, principal

corporation, or other legal entity, punitive damages may be

i nposed for the conduct of an enployee or agent only if the

conduct of the enployee or agent neets the criteria specified

in subsection (2) and:

(a) The enployer, principal, corporation, or other

legal entity actively and knowingly participated in such

conduct ;
(b) The officers, directors, or nanagers of the

enpl oyer, principal, corporation, or other legal entity

knowi ngly condoned, ratified, or consented to such conduct; or

(c) The enployer, principal, corporation, or other

|l egal entity engaged in conduct that constituted gross

negl i gence and that contributed to the | oss, damages, or

injury suffered by the clai nant.

(4) The plaintiff nust establish at trial, by clear

and convi ncing evidence, its entitlenment to an award of

punitive damages. The "greater weight of the evidence" burden

of proof applies to a deternination of the anount of damages.

(5) This sectionis renedial in nature and shall take

ef fect upon beconing a | aw
Section 10. Section 400.0238, Florida Statutes, is
created to read

400. 0238 Punitive damages; linitation.--
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(1) (a) Except as provided in paragraph (b), an award

of punitive danages nay not exceed the greater of:

1. Three tines the anpunt of conpensatory damages

awarded to each claimant entitled thereto, consistent with the

renmai ni ng provisions of this section; or

2. The sumof $1 nmillion

(b) \Where the fact finder deternines beyond a

reasonabl e doubt that at the tine of injury the wongful

conduct proven under this section was notivated primarily by

unr easonabl e financial gain and determ nes that the

unr easonabl y dangerous nature of the conduct, together with

the high likelihood of injury resulting fromthe conduct, was

actually known by the nanagi ng agent, director, officer, or

ot her person responsi ble for nmaking policy decisions on behalf

of the defendant, or at the tine of injury the defendant had a

specific intent to harmthe claimant and the finder of fact

determ nes by clear and convincing evidence that the

defendant's conduct did in fact harmthe clai nant, there shal

be no cap on punitive damages.

(c) This subsection is not intended to prohibit an

appropriate court fromexercising its jurisdiction under s.

768.74 in determning the reasonabl eness of an award of

punitive damages that is less than three tines the anpunt of

conpensat ory danmages.

(2) The claimant's attorney's fees, if payable from

the judgnent, are, to the extent that the fees are based on

the punitive damages, cal cul ated based on the final judgnment

for punitive damages. This subsection does not linit the

payment of attorney's fees based upon an award of danmges

ot her than punitive danages.

(3) The jury may neither be instructed nor inforned as
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to the provisions of this section.

(4) This section is renedial in nature and shall take

ef fect upon beconing a | aw

Section 11. Subsection (1) and paragraph (a) of
subsection (2) of section 768.735, Florida Statutes, are
anended and subsection (3) is added to that section to read:

768. 735 Punitive danages; exceptions; lintation.--

(1) Sections 768.72(2)-(4), 768.725, and 768.73 do not
apply to any civil action based upon child abuse, abuse of the
el derly under chapter 415, or abuse of the devel opnentally

di sabl ed er—any—eirvit—action—arising—under—chapter—466. Such

actions are governed by applicable statutes and controlling

judicial precedent. This section does not apply to clains for

long-termcare facility negligence.

(2)(a) In any civil action based upon child abuse,
abuse of the elderly under chapter 415, or abuse of the

devel opnental | y di sabl ed, er—actions—arisingunder—chapter—4066

and involving the award of punitive damages, the judgnent for

the total anount of punitive damages awarded to a cl ai mant nay
not exceed three tines the anount of conpensatory danages
awarded to each person entitled thereto by the trier of fact,
except as provided in paragraph (b). This subsection does not
apply to any class action.

(3) This section is renedial in nature and shall take

ef fect upon beconing a | aw

Section 12. Section 415.1111, Florida Statutes, is
amended to read:

415. 1111 Civil actions.--A vul nerabl e adult who has
been abused, neglected, or exploited as specified in this

chapter has a cause of action agai nst any perpetrator and nay
recover actual and punitive damages for such abuse, neglect,
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or exploitation. The action may be brought by the vul nerable
adult, or that person's guardian, by a person or organization
acting on behalf of the vul nerable adult with the consent of
that person or that person's guardi an, or by the persona
representative of the estate of a deceased victimw thout
regard to whether the cause of death resulted fromthe abuse,
negl ect, or exploitation. The action nay be brought in any
court of conpetent jurisdiction to enforce such action and to
recover actual and punitive damages for any deprivation of or
infringenent on the rights of a vulnerable adult. A party who
prevails in any such action may be entitled to recover
reasonabl e attorney's fees, costs of the action, and damages.
The renedies provided in this section are in addition to and
cumul ative with other | egal and administrative renedies

avail able to a vulnerable adult. Notwithstanding the

foregoing, any civil action for danages agai nst any licensee

or entity who establishes, controls, conducts, nmnanhages, or

operates a facility licensed under part |l of chapter 400

relating to its operation of the licensed facility shall be

brought as a claimfor long-termcare facility negligence, or

agai nst any licensee or entity who establishes, controls,

conducts, nmnages, or operates a facility licensed under part

I1l of chapter 400 relating to its operation of the |icensed

facility shall be brought as a claimfor long-termcare

facility negligence. Such licensee or entity shall not be

vicariously liable for the acts or onissions of its enpl oyees

or agents or any other third party in an action brought under

this section.
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HOUSE AMENDVMENT
Bill No. HB 1879
Amendnment No. 0lb (for drafter's use only)

================ T | TLE A MENDMENT ===============
And the title is anended as foll ows:

On page 1, line 16 through page 3, line 11
renove fromthe title of the bill: all of said |ines

and insert in lieu thereof:
provi di ng penalties; anending s. 400.023, F.S.
providing for election of survival danages,
wrongful death danages, or recovery for
negl i gence; providing for attorney's fees for
injunctive relief or administrative renedy;
providing that ch. 766, F.S., does not apply to
actions under this section; providing burden of
proof; providing that a violation of aright is
not negligence per se; prescribing the duty of
care; prescribing a nurse's duty of care;
elimnating presuit provisions; elimnating the
requi renment for presuit nmediation; requiring a
copy of conplaint to be served on Agency;
creating s. 400.0233, F.S; providing for
presuit notice; prohibiting the filing of suit
for a specified tinme; requiring a response to
the notice; tolling the statute of linmitations;
limting discovery of presuit investigation
docunents; limting liability of presuit
i nvestigation participants; authorizing the
obt ai ni ng of opinions froma nurse or doctor
aut hori zi ng the obtaining of unsworn
statenents; authorizing discovery of rel evant
docunents; prescribing the tine for acceptance
of settlenent offers; requiring nediation
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prescribing the tine to file suit; creating s.
400.0234, F.S.; requiring the availability of
facility records for presuit investigation
speci fying the records to be nade avail abl e;
speci fying what constitutes evidence of failure
to nake records available in good faith;

speci fying the consequences of such failure;
creating s. 400.0235, F.S.; providing that the
provisions of s. 768.21(8), F.S., do not apply
to actions under part Il of ch. 400, F.S.
creating s. 400.0236, F.S.; providing a statute
of limtations; providing a statute of
limtations when there is fraudul ent

conceal nent or intentional misrepresentation of
fact; providing for application of the statute
of limtation to accrued actions; creating s.
400. 0237, F.S.; requiring evidence of the basis
for punitive damages; prohibiting discovery
relating to financial worth; providing for
proof of punitive damages; defining the terns
"intentional msconduct" and "gross
negl i gence"; prescribing criteria governing
enpl oyers' liability for punitive damages;
providing for the renedial nature of

provi sions; creating s. 400.0238, F.S.
prescribing limts on the anount of punitive
damages; providing for the cal cul ati on of
attorney's fees; anending s. 768.735, F.S.
providing that the section is inapplicable to
actions brought under ch. 400, F.S.; anending
s. 415.1111, F.S.; limting actions agai nst

iginal & 9 copies 04/ 23/ 0
08: 23 a
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HOUSE AMENDMENT
Bill No. HB 1879

Amrendment No. 01b (for drafter's use only)

nursi ng hones and assisted living facilities;
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