Fl ori da House of Representatives - 2001 HB 1945

By the Conmittee on State Administration and
Represent ati ve Brummer

1 Abill to be entitled

2 An act relating to procurenent of commodities

3 and contractual services; anending s. 287.012,

4 F.S.; revising definitions; anending s.

5 287.042, F.S.; limting challenges of terns,

6 conditions, and specifications of certain

7 requests or invitations; including invitations

8 to negotiate and requests for quotes within

9 provisions relating to conpetitive processes;

10 requiring the Departnent of Managenent Services

11 to devel op certain conpetitive procurenent

12 processes procedures; providing additiona

13 criteria for nmethods of securing conpetitive

14 seal ed bi ds, responses, quotes, and proposals;

15 anending s. 287.057, F.S.; providing for

16 procurenent by invitation to negotiate and for

17 provi sion by request for a quote under certain

18 ci rcunstances; anending ss. 61.1826, 287.022,

19 287. 058, 394.457, 394.47865, 402.73, 408. 045,

20 445, 024, and 455.2177, F.S.; correcting cross

21 references; providing an effective date.

22

23| Be It Enacted by the Legislature of the State of Florida:

24

25 Section 1. Subsections (15), (16), and (17) of section
26 | 287.012, Florida Statutes, are anended, and subsections (20)
27 | and (21) are added to said section, to read:

28 287.012 Definitions.--The follow ng definitions shal
29 | apply in this part:

30 (15) "Request for proposals" means a witten

31| solicitation for conpetitive sealed proposals with the title,

1
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N D WNPRER O

Fl ori da House of Representatives - 2001 HB 1945
688- 181A- 01

date, and hour of the public opening designated. A witten
solicitation includes a solicitation published or transnitted
by el ectronic neans. The request for proposals is used when
the agency is incapable of specifically defining the scope of
work for which the conmodity, group of commodities, or
contractual service is required and when the agency is
requesting that a qualified proposer of efferor—propose a
commodity, group of conmodities, or contractual service to
neet the specifications of the solicitation docunent. A
request for proposals includes, but is not limted to, genera
information, applicable |laws and rules, functional or genera
speci fications, statenent of work, proposal instructions, and
evaluation criteria. Requests for proposals shall state the
relative inportance of price and any other eval uation
criteria.

(16) "Responsive bid" or "responsive proposal" neans a
bid or proposal subnmitted by a responsive, and responsible or
gual i fi ed, bidder or proposer offeroe+ which conforns in al
mat erial respects to the invitation to bid or request for
proposal s.

(17) "Responsive bidder" or "responsive proposer
offeror" neans a person who has submitted a bid or proposa
which conforms in all material respects to the invitation to
bid or request for proposals.

(20) "lnvitation to negotiate" nmeans a witten

solicitation that calls for responses to sel ect one or nore

persons or husiness entities with which to comence

negotiations for the procurenent of commodities or contractual

servi ces.
(21) "Request for a quote" nmeans a solicitation that

calls for pricing information for purposes of conpetitively
2
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1| selecting and procuring conmodities and contractual services
2| fromqualified or registered vendors.

3 Section 2. Paragraph (d) is added to subsection (2) of
4| section 287.042, Florida Statutes, paragraphs (b) and (c) of
5| subsection (4) of said section are anended and paragraph (f)
6| is added to said subsection, and paragraph (a) of subsection
71 (5) of said section is anended, to read:

8 287.042 Powers, duties, and functions.--The departnent
9| shall have the follow ng powers, duties, and functions:

10 (2)

11 (d) The terns, conditions, and specifications of a

12 | request for proposal, invitation to bid, or invitation to

13 | negotiate, including any provisions governing the nethods for
14 | ranki ng proposals, awardi ng contracts, reserving rights of

15| further negotiation, or the nodification or amendnent of any
16 | contract, are subject to challenge only by filing a protest
17| within 72 hours after the notice of the terns, conditions, or
18 | specifications as provided in s. 120.57(3)(b).

19 (4) To establish a system of coordinated, uniform
20 | procurenent policies, procedures, and practices to be used by
21| agencies in acquiring comobdities and contractual services,
22 | which shall include, but not be limted to:
23 (b) Devel opnent of procedures for the rel easing of
24 | requests for proposals, invitations to bid, invitations to
25 | negoti ate, and other conpetitive acquisitions which procedures
26 | shall include, but are not linmted to, notice by publication
271 in the Florida Adm nistrative Wekly, on Governnent Services
28| Direct, or by mail at |east 10 days before the date set for
29 | subnmittal of proposals or bids. The Ofice of Supplier
30| Diversity may consult with agencies regarding the devel opnent
31| of bid distribution procedures to ensure that naxi num
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distribution is afforded to certified mnority business
enterprises as defined in s. 288.703.

(c) Devel opnent of procedures for the receipt and
openi ng of bids, responses, quotes,or proposals by an agency.

Such procedures shall provide the Ofice of Supplier Diversity
an opportunity to nonitor and ensure that the contract award
is consistent with the requirenents of s. 287.09451 e+riginal

I L bi - I I

S—28F+0945(6)—and—subject—to—the+reviewof—bidresponses
e et el .

(f) Devel opnent of procedures to be used by an agency

for issuing invitations to bid, invitations to negotiate,

requests for a proposal, requests for a quote, or other

conpetitive procurenent processes.

(5)(a) To prescribe the nethods of securing
competitive seal ed bids, responses, quotes, and proposals.

Such nethods may include, but are not linmted to, procedures

for identifying vendors; setting qualifications; evaluating

responses, hids, and proposals; ranking respondents and

proposers; selecting invitees and proposers; and conducting
negot i at i ons;—er—rRegotiating—antd—awarcng—econroti-ty—and

I . ’ I I : dedt
Faw.

Section 3. Subsection (2) of section 287.057, Florida
Statutes, is anended, subsections (3) through (22) of said
section are renunbered as subsections (4) through (23),
respectively, a new subsection (3) is added to said section
and present subsections (3) and (15) of said section are
amended, to read:

287.057 Procurenent of commodities or contractua
services. - -

4
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(2) When an agency deternines in witing that the use
of conpetitive sealed bidding is not practicable, commodities
or contractual services shall be procured by conpetitive
seal ed proposals. A request for proposals which includes a
statenent of the commodities or contractual services sought
and all contractual terns and conditions applicable to the
procurenent of commodities or contractual services, including
the criteria, which shall include, but need not be limted to,
price, to be used in determning acceptability of the proposa
shal|l be issued. |If the agency contenplates renewal of the
commodi ties or contractual services contract, it shall be so
stated in the request for proposals. The subnitted proposa
shal |l include the price for each year for which the contract
may be renewed. Evaluation of proposals shall include
consideration of the total cost for each year as quoted by the
proposer efferor. To assure full understandi ng of and
responsi veness to the solicitation requirenents, discussions
may be conducted with qualified proposers efferors. The
proposers offeroers shall be accorded fair and equal treatnent
prior to the submittal date specified in the request for
proposals with respect to any opportunity for discussion and
revision of proposals. The award shall be made to the
responsi bl e proposer efferor whose proposal is deternined in
witing to be the npost advantageous to the state, taking into
consideration the price and the other criteria set forth in
the request for proposals. The contract file shall contain
t he basis on which the award i s nade.

(3) |If the agency determnes that the use of an

invitation to bid or a request for a proposal is not

practical, commpdities or contractual services may be procured

5
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by an invitation to negotiate or provided by a request for a

quot e.

(4) 3> When the purchase price of comodities or
contractual services exceeds the threshold amount provided in
s. 287.017 for CATEGORY TWO, no purchase of commodities or
contractual services may be nade w thout receiving conpetitive
seal ed bids, e conpetitive seal ed proposals, or responses to

an invitation to negotiate or a request for a quote unless:

(a) The agency head determines in witing that an
i medi ate danger to the public health, safety, or welfare or
ot her substantial loss to the state requires emergency action
After the agency head nmakes such a witten deternination, the
agency may proceed with the procurenent of conmodities or
contractual services necessitated by the i medi ate danger
Wi t hout conpetition. However, such energency procurenent shal
be made with such conpetition as is practicable under the
ci rcunst ances. The agency shall furnish copies of the witten
determ nation certified under oath and any ot her docunents
relating to the energency action to the departnent. A copy of
the statenent shall be furnished to the Conptroller with the
voucher authorizing paynent. The individual purchase of
personal clothing, shelter, or supplies which are needed on an
energency basis to avoid institutionalization or placenent in
a nore restrictive setting is an energency for the purposes of
this paragraph, and the filing with the departnent of such
statenent is not required in such circunstances. |In the case
of the energency purchase of insurance, the period of coverage
of such insurance shall not exceed a period of 30 days, and
all such energency purchases shall be reported to the
depart nent.

6
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(b) Purchasing agreenents and contracts executed by
the departnent or by agencies under authority del egated by the
departnment in witing are excepted frombid requirenents.

(c) Comodities or contractual services available only
froma single source may be excepted fromthe bid requirenents
if it is deternmined that such commodities or services are
avail able only froma single source and such determination is
docunent ed. However, if such contract is for an anbunt greater
than the threshold anmount provided in s. 287.017 for CATEGORY
FOUR, the agency head shall file a certification of conditions
and circunstances with the departnment and shall obtain the
prior approval of the departnent. The failure of the
departnment to approve or di sapprove the request of an agency
for prior approval within 21 days after receiving such request
or within 14 days after receiving fromthe agency additiona
mat eri al s requested by the departnent shall constitute prior
approval of the departnent. To the greatest extent
practicable, but no later than 45 days after authorizing the
exception in witing, the departnent shall conbine
si ngl e-source procurenent authorizations for identica
i nformation technol ogy resources for which the purchase price
exceeds the threshold anount provided in s. 287.017 for
CATEGORY FOUR, and shall negotiate and execute vol une
purchasi ng agreenents for such procurenents on behal f of the
agenci es.

(d) When it is in the best interest of the state, the
Secretary of Managenent Services or his or her designee may
aut hori ze the Support Programto purchase insurance by
negoti ation, but such purchase shall be made only under
conditions nost favorable to the public interest.

7
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1 (e) Prescriptive assistive devices for the purpose of
2 | nedi cal, devel opnental, or vocational rehabilitation of

3| clients are excepted fromconpetitive sealed bid and

4| conpetitive seal ed proposal requirenents and shall be procured
5] pursuant to an established fee schedule or by any other nethod
6 | which ensures the best price for the state, taking into

7 | consideration the needs of the client. Prescriptive assistive
8 | devices include, but are not limted to, prosthetics,

9| orthotics, and wheelchairs. For purchases made pursuant to

10 | this paragraph, state agencies shall annually file with the

11 | departnent a description of the purchases and net hods of

12 | procurenent.

13 (f) The followi ng contractual services and commodities
14 | are not subject to the conpetitive seal ed bid requirenents of
15| this section:

16 1. Artistic services.

17 2. Academi c programrevi ews.

18 3. Lectures by individuals.

19 4. Auditing services.
20 5. Legal services, including attorney, paralegal
21 | expert witness, appraisal, or nediator services.
22 6. Health services involving exam nation, diagnosis,
23| treatnent, prevention, nedical consultation, or
24 | admini stration
25 7. Services provided to persons with nental or
26 | physical disabilities by not-for-profit corporations which
27 | have obtai ned exenpti ons under the provisions of s. 501(c)(3)
28 | of the United States Internal Revenue Code or when such
29 | services are governed by the provisions of Ofice of
30 | Managenent and Budget G rcul ar A-122. However, in acquiring
31| such services, the agency shall consider the ability of the

8
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contractor, past performance, willingness to neet tine
requi renents, and price.

8. Medicaid services delivered to an eligible Medicaid
recipient by a health care provider who has not previously
applied for and received a Medicaid provider nunber fromthe
Agency for Health Care Adm nistration. However, this exception
shall be valid for a period not to exceed 90 days after the
date of delivery to the Medicaid recipient and shall not be
renewed by the agency.

9. Fanmily placenent services.

10. Prevention services related to nental health,

i ncludi ng drug abuse prevention prograns, child abuse
prevention prograns, and shelters for runaways, operated by
not-for-profit corporations. However, in acquiring such
services, the agency shall consider the ability of the
contractor, past performance, willingness to neet tine
requi renents, and price.

11. Training and education services provided to
i njured enpl oyees pursuant to s. 440.49(1).

12. Contracts entered into pursuant to s. 337.11

13. Services or commodities provided by governnental
agenci es.

(g) Continuing education events or prograns that are
offered to the general public and for which fees have been
collected that pay all expenses associated with the event or
program are exenpt from conpetitive seal ed bi ddi ng.

(16) (15) For requests for proposals, a selection team
of at | east three enployees who have experience and know edge
in the program areas and service requirenents for which
contractual services are sought shall be appointed by the
agency head to aid in the evaluation of the proposals and

9
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1| selection of one or nore proposers eentractoers for contracts
2| of nore than the threshold anount provided in s. 287.017 for

3 | CATEGORY FOUR

4 Section 4. Paragraph (e) of subsection (1) of section
5| 61.1826, Florida Statutes, is anended to read:

6 61.1826 Procurenent of services for State D sbursement
7| Uit and the non-Title |IV-D conponent of the State Case

8 | Registry; contracts and cooperative agreenents; penalties;

9 | wi thhol di ng paynent. - -

10 (1) LEG SLATIVE FI NDI NGS. --The Legislature finds that
11 ) the clerks of court play a vital role, as essential

12 | participants in the establishnent, nodification, collection
13 | and enforcenent of child support, in securing the health,

14 | safety, and welfare of the children of this state. The

15| Legislature further finds and decl ares that:

16 (e) The potential |oss of substantial federal funds
17 | poses a direct and i mediate threat to the health, safety, and
18 | wel fare of the children and citizens of the state and

19 | constitutes an emergency for purposes of s. 287.057(4)3)(a).
20
21 | For these reasons, the Legislature hereby directs the
22 | Departnent of Revenue, subject to the provisions of subsection
23| (6), to contract with the Florida Association of Court d erks
24 | and each depository to performduties with respect to the
25 | operation and nai ntenance of a State Disbursenent Unit and the
26 | non-Title I1V-D conponent of the State Case Registry as further
27 | provided by this section
28 Section 5. Subsection (1) of section 287.022, Florida
29| Statutes, is anended to read:
30 287.022 Purchase of insurance.--
31

10
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(1) Insurance, while not a comobdity, neverthel ess
shal | be purchased for all agencies by the departnent, except
t hat agencies may purchase title insurance for |and
acqui sition and may nake energency purchases of insurance
pursuant to s. 287.057(4){3)(a). The procedures for purchasing
i nsurance, whether the purchase is nade by the departnent or
by the agencies, shall be the sane as those set forth herein
for the purchase of commoditi es.

Section 6. Subsection (5) of section 287.058, Florida
Statutes, is anended to read:

287.058 Contract docunent. --

(5) Unless otherw se provided in the Genera
Appropriations Act or the substantive bill inplenenting the
Ceneral Appropriations Act, the Conptroller may wai ve the
requi renments of this section for services which are included
ins. 287.057(4)3)(f).

Section 7. Subsection (3) of section 394.457, Florida
Statutes, is anended to read:

394. 457 (peration and administration.--

(3) PONER TO CONTRACT. - - The departnent nmay contract to
provide, and be provided with, services and facilities in
order to carry out its responsibilities under this part with
the followi ng agencies: public and private hospitals;
receiving and treatnment facilities; clinics; |aboratories;
departnents, divisions, and other units of state governnent;
the state colleges and universities; the community coll eges;
private colleges and universities; counties, nmunicipalities,
and any ot her governnental unit, including facilities of the
United States Governnent; and any other public or private
entity which provides or needs facilities or services. Baker
Act funds for comunity inpatient, crisis stabilization

11
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1| short-termresidential treatnent, and screening services nust
2| be allocated to each county pursuant to the departnent's

3| funding allocation nethodol ogy. Notwithstanding the provisions
4| of s. 287.057(4)¢3)(f), contracts for community-based Baker

5] Act services for inpatient, crisis stabilization, short-term
6| residential treatnent, and screening provided under this part,
7 | other than those with other units of government, to be

8 | provided for the departnent nust be awarded using conpetitive
9 | seal ed bids when the county conmm ssion of the county receiving
10 | the services nakes a request to the departnent's district

11| office by January 15 of the contracting year. The district

12 | shall not enter into a conpetitively bid contract under this
13 | provision if such action will result in increases of state or
14 | | ocal expenditures for Baker Act services within the district.
15| Contracts for these Baker Act services using conpetitive

16 | sealed bids will be effective for 3 years. Services contracted
17 | for by the departnment may be reinbursed by the state at a rate
18 | up to 100 percent. The departnent shall adopt rules

19 | establishing minimum standards for such contracted services
20| and facilities and shall nmke periodic audits and inspections
21| to assure that the contracted services are provi ded and neet
22 | the standards of the departnent.
23 Section 8. Paragraph (a) of subsection (1) of section
24 | 394. 47865, Florida Statutes, is anended to read:
25 394. 47865 South Florida State Hospital
26 | privatization. --
27 (1) The Departnent of Children and Family Services
28 | shall, through a request for proposals, privatize South
29| Florida State Hospital. The departnment shall plan to begin
30| inplenentation of this privatization initiative by July 1,
31| 1998.

12
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1 (a) Notwithstanding s. 287.057(13) {*2), the department
2| my enter into agreenents, not to exceed 20 years, with a

3| private provider, a coalition of providers, or another agency
4] to finance, design, and construct a treatnent facility having
5] up to 350 beds and to operate all aspects of daily operations
6| within the facility. The departnent nmay subcontract any or al
7 | conponents of this procurenent to a statutorily established

8 | state governnmental entity that has successfully contracted

9| with private conpanies for designing, financing, acquiring,

10 | l easing, constructing, and operating major privatized state

11| facilities.

12 Section 9. Subsections (1) and (5) of section 402.73
13| Florida Statutes, are anended to read:

14 402.73 Contracting and perfornance standards. --

15 (1) The Departnent of Children and Family Services

16 | shall establish performance standards for all contracted

17 | client services. Notw thstanding s. 287.057(4)3)(f), the

18 | departnent nust conpetitively procure any contract for client
19 | services when any of the follow ng occurs:

20 (a) The provider fails to neet appropriate perfornmance
21 | standards established by the departnent after the provi der has
22 | been given a reasonable opportunity to achieve the established
23 | standards.

24 (b) A new program or service has been authorized and
25 | funded by the Legislature and the annual value of the contract
26 | for such programor service is $300,000 or nore.

27 (c) The departnent has concl uded, after review ng

28 | market prices and avail abl e treatnent options, that there is
29 | evidence that the departnent can inprove the perfornmance

30 | outcones produced by its contract resources. At a mninum the
31| departnent shall review market prices and avail abl e treat nment

13
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options biennially. The departnent shall conpile the results
of the biennial review and include the results in its annua
perfornmance report to the Legislature pursuant to chapter
94-249, Laws of Florida. The departnent shall provide notice
and an opportunity for public coment on its review of market
prices and avail able treatnment options.

(5) When it is in the best interest of a defined
segnent of its consuner popul ation, the departnent may
conpetitively procure and contract for systens of treatnent or
service that involve nmultiple providers, rather than procuring
and contracting for treatnent or services separately from each
participating provider. The departnent nust ensure that al
providers that participate in the treatnent or service system
neet all applicable statutory, regulatory, service-quality,
and cost-control requirenents. |If other governmental entities
or units of special purpose governnent contribute matching
funds to the support of a given systemof treatnent or
service, the departnent shall formally request information
fromthose funding entities in the procurenent process and nay
take the information received into account in the selection
process. |If a local governnment contributes match to support
the systemof treatnent or contracted service and if the nmatch
constitutes at |east 25 percent of the value of the contract,
the departnent shall afford the governnental match contributor
an opportunity to nane an enpl oyee to the selection team
required by s. 287.057(16) {%5). Any enpl oyee so nanmed shal
qgual i fy as one of the enployees required by s.

287.057(16) t15). The selection teamshall include the named
enpl oyee unl ess the departnent sets forth in witing the
reason such inclusion would be contrary to the best interests
of the state. No governnental entity or unit of special

14
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pur pose gover nnent nmay nane an enpl oyee to the selection team
if it, or any of its political subdivisions, executive

agenci es, or special districts, intends to conpete for the
contract to be awarded. The governnmental funding entity or

mat ch contributor shall conply with any deadlines and
procurenent procedures established by the departnment. The
departnment may al so i nvol ve nongovernnental funding entities
in the procurenent process when appropri ate.

Section 10. Subsection (2) of section 408.045, Florida
Statutes, is anended to read:

408.045 Certificate of need; conpetitive seal ed
proposal s. - -

(2) The agency shall make a decision regarding the
i ssuance of the certificate of need in accordance with the
provi sions of s. 287.057(16) (15}, rules adopted by the agency
relating to internediate care facilities for the
devel opnental |y disabled, and the criteria in s. 408.035, as
further defined by rule.

Section 11. Paragraph (c) of subsection (5) of section
445. 024, Florida Statutes, is anended to read:

445, 024 Work requirenents. --

(5) USE OF CONTRACTS. - - Regi onal wor kf orce boards shal
provide work activities, training, and other services, as
appropriate, through contracts. In contracting for work
activities, training, or services, the follow ng applies:

(c) Notwithstanding the exenption fromthe conpetitive
seal ed bid requirenents provided in s. 287.057(4)3)(f) for
certain contractual services, each contract awarded under this
chapter nust be awarded on the basis of a conpetitive seal ed
bid, except for a contract with a governnental entity as
determ ned by the regi onal workforce board.

15
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Section 12. Paragraph (d) of subsection (2) of section
455. 2177, Florida Statutes, is anended to read:

455, 2177 Monitoring of conpliance with continuing
educati on requirenents. --

(2) If the conpliance nonitoring systemrequired under
this section is privatized, the follow ng provisions apply:

(d) Upon the failure of a vendor to neet its
obligations under a contract as provided in paragraph (a), the
departnment may suspend the contract and enter into an
emergency contract under s. 287.057(4) 3.

Section 13. This act shall take effect July 1, 2002.

RSk S R R Rk R R Rk S bk I S Rk I

HOUSE SUMVARY

Revi ses procurenent of commodities and contractual
services provisions to limt challenges of terns,

condi tions, and specifications of requests for_ProposaIs
or invitation to bid or negotiate, include invitations to
nePot!ate and requests for quotes within provisions
refating to conpetitive processes, require the Departnent
of Managenent Services to devel op procedures for |ssuing
invitations to bid or negotiate or requests for a
proposal or a quote, and provide for_ procurenent by
invitation to negotiate and for provision bY equest for
a quote if an invitation to bid or a request for a
proposal is not practical. See bill for 'details.
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