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Fl ori da House of Representatives - 2001 CS/ HB 203
By the Committee on Infornation Technolo?y and i
Repr esent ati ves an, Hogan, Paul, Melvin ansel, Kendrick

Spratt, Brutus, nrlquez Smth, Justice, Fiorentino, GCelber
and Mahon

Abill to be entitled
An act relating to child pornography and i nages
harnful to minors; anending s. 827.071, F.S.
revising the definition of "sexual conduct"”;
anending s. 847.001, F.S.; revising and addi ng
definitions; anending s. 847.0135, F.S.
revi sing the "Conputer Pornography and Child
Expl oitation Act of 1986" to clarify certain
penalties; creating s. 847.0137, F.S.
prohi biting transni ssions of child pornography
and any imge, information, or data harnful to
m nors; providing penalties; creating s.
847.0139, F.S.; providing imunity fromcivil
liability for reporting child pornography,
transni ssion of child pornography, or unlawful
transni ssion of any image, information, or data
harnful to minors; providing severability;
providing an effective date.

WHEREAS, The Florida Information Service Technol ogy
Devel opnent Task Force found and recommended that, while the
devel opnent of information technology is a rapidly expandi ng
enterprise and the issue of transnission of adult and child
pornography is difficult to resolve, legislation should be
enacted to address the followi ng situations: where a person
in or outside of the State of Florida knowingly transmts any
type of pornography to a minor in Florida, a crinme has
occurred and the State of Florida has jurisdiction; where a
person in the State of Florida transmits child pornography to
anyone in or outside the State of Florida a crine has occurred
and the State of Florida has jurisdiction; and where a person
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1| outside the State of Florida knowingly transmits child

2 | pornography to any person in the State of Florida, a crine has
3| occurred and the State of Florida has jurisdiction, and

4 VWHEREAS, the task force al so recomended t hat

5] legislation be enacted that, while not nmandating that a person
6 | report child pornography, the transm ssion of child

7 | pornography, or the unlawful transm ssion of any inage,

8| information, or data that is harnful to nminors, would grant

9] civil imunity to any person who reports to any |aw

10 | enforcenent officer what he or she reasonably believes to be
11 | evidence of child pornography, the transm ssion of child

12 | pornography, or the unlawful transnmi ssion of any inage,

13| information, or data harnful to any nminor in this state, and
14 WHEREAS, the Legislature agrees with the foregoing

15| findi ngs, conclusions, and reconmendations of the task force,
16 | and finds that |egislation enacting the recommendati ons woul d
17 | facilitate apprehension of persons who transmt child

18 | pornography or inproperly transnmt inmages harnful to mnors
19 | while protecting persons fromarrest based on unsubstanti ated
20| or false accusations or statenents or the subm ssion of

21| falsified evidence by the person reporting the transm ssion
22 | and

23 WHEREAS, the Legislature further finds that the use of
24 | minors in pornographic inmages is harnful to the physiol ogi cal
25| enotional, nmental, and social well-being of minors and that
26 | the di ssem nation of such inmages results in subjecting the

27 | minors who are the subject of such imges to continuing

28 | irreparable injury by creating a perpetual record of their

29 | participation in pornographic acts, and

30 WHEREAS, the Legislature further finds that child

31 | pornography and i nmages, information, and data that are harnfu
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1|to nnors are frequently used to entice mnors to engage in

2 | inproper sexual activity, and the use of such neans to entice
3| mnors in Florida to engage in such sexual activity

4 | irreparably harns their physiological, enotional, nental, and
5| social well-being, and

6 WHEREAS, the Legislature further finds that the advent
7| and growi ng use of the Internet and other el ectronic devices

8| has greatly facilitated transm ssion of child pornography and
9| images, information, and data that are harnful to nminors, thus
10 | subjecting mnors in Florida to an ever-increasing likelihood
11| of being victimzed by the purveyors of such, and

12 WHEREAS, the Legislature further finds that

13| crimnalizing the transnission of child pornography and the

14 | unl awful transm ssion of images, information, and data that

15| are harnful to minors is an appropriate neans of serving the
16 | state's conpelling interest in protecting mnors in Florida

17 | fromsuffering the irreparable harmthey can experience from
18 | being subjected to participating in creating the i nages that
19 | are included in such transm ssions and from bei ng subjected to
20| receiving the images that are included in such transmni ssions,
21| and

22 WHEREAS, the Legislature further finds that the First
23 | Anendnent woul d not be violated by |egislation prohibiting the
24 | transm ssion of child pornography or the transm ssion of

25| images harnful to minors to a mnor in this state, and

26 WHEREAS, the Legislature further finds that deterring
27 | and puni shing the transmi ssion of child pornography and i mges
28 | harnful to mnors can and should be acconplished by anendi ng
29| the laws of this state, and

30 WHEREAS, the Legislature further finds that the | aws of
31| this state may be anended to address jurisdictional concerns
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1| regarding transm ssion of child pornography and transni ssion
2| of images, information, and data harnful to minors to a mnor
3]linthis state, as those concerns have already been addressed
4| by the Legislature regarding conputer-solicitation offenses

5| agai nst mnors, and

6 WHEREAS, the Legislature further finds that the | aws of
7| this state may be anended to grant civil inmmunity to any

8 | person who reports to any |aw enforcenent officer what he or
9 | she reasonably believes to be child pornography, the

10 | transm ssion of child pornography, or the transm ssion of

11| images, information, and data that are harnful to mnors to a
12| minor in this state, NOW THEREFORE,

13

14 | Be It Enacted by the Legislature of the State of Florida:

15

16 Section 1. Paragraph (g) of subsection (1) of section
17 | 827.071, Florida Statutes, is anended to read:

18 827.071 Sexual perfornmance by a child; penalties.--
19 (1) As used in this section, the followi ng definitions
20 | shall apply:

21 (g) "Sexual conduct" nmeans actual or sinulated sexua
22 | intercourse, deviate sexual intercourse, sexual bestiality,
23 | masturbati on, or sadonmmsochi stic abuse; actual |ewd exhibition
24 | of the genitals; actual physical contact with a person's

25| clothed or unclothed genitals, pubic area, buttocks, or, if
26 | such person is a female, breast, with the intent to arouse or
27 | gratify the sexual desire of either party; or any act or

28 | conduct which constitutes sexual battery or sinulates that

29 | sexual battery is being or will be committed. A nother's

30 | breastfeeding of her baby does not under any circunstance

31| constitute "sexual conduct."
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Section 2. Section 847.001, Florida Statutes, is
amended to read:

847.001 Definitions.--As Wen used in this chapter,
the term

(1) "Child pornography" neans any inmage depicting or

intending to depict a mnor engaged in sexual conduct.

(2) 1)y "Conputer” means an el ectronic, magnetic,
optical, electrochem cal, or other high-speed data processing
device performng logical, arithnetic, or storage functions
and i ncludes any data storage facility or comrunications
facility directly related to or operating in conjunction with
such device. The termal so includes: any on-line service,
Internet service, or local bulletin board; any electronic
storage device, including a fl oppy disk or other nagnetic
storage device; or any conpact disc that has read-only nenory
and the capacity to store audio, video, or witten materials.

(3)t2) "Deviate sexual intercourse" means sexua
conduct between persons not nmarried to each other consisting
of contact between the penis and the anus, the nouth and the
penis, or the nouth and the vul va.

(4) 3y "Harnful to minors" means that—guatty—of any

reproduction, initation, characterization,description

exhi bition, presentation, or representation, of A whatever
kind or form depicting of nudity, sexual conduct, or sexua
excitement when it:

(a) Predonminantly appeals to the prurient, shaneful
or norbid interest of mnors;

(b) |Is patently offensive to prevailing standards in
the adult community as a whole with respect to what is
suitable material for mnors; and

5

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2001 CS/ HB 203
197- 341A-01

1 (c) Taken as a whole, is without serious literary,

2| artistic, political, or scientific value for mnors.

3

4| A nother's breastfeeding of her baby is not under any

5| circunmstance "harnful to minors."

6 (5) 4 "M nor" means any person under the age of 18

7| years.

8 (6) £5)r "Nudity" neans the showi ng of the human nal e or
9| femal e genitals, pubic area, or buttocks with | ess than a

10| fully opaque covering; or the showing of the femal e breast

11| with less than a fully opaque covering of any portion thereof
12 | below the top of the nipple; or the depiction of covered nale
13 ) genitals in a discernibly turgid state. A nother's

14 | breastfeedi ng of her baby does not under any circunstance

15 ] constitute "nudity," irrespective of whether or not the nipple
16 | is covered during or incidental to feeding.

17 (7) 6y "Person" includes individuals, children,firnms,
18 | associ ations, joint ventures, partnerships, estates, trusts,
19 | business trusts, syndicates, fiduciaries,corporations, and

20 | al | other groups or andg conbi nations.

21 (8) 7 "oscene" neans the status of material which

22 (a) The average person, applying contenporary

23 | community standards, would find, taken as a whole, appeals to
24 | the prurient interest;

25 (b) Depicts or describes, in a patently offensive way,
26 | sexual conduct as specifically defined herein; and

27 (c) Taken as a whole, lacks serious literary,

28 | artistic, political, or scientific val ue.

29

30| A nother's breastfeeding of her baby is not under any

31| circunstance "obscene."
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(9) £8) "Sadonmmsochi stic abuse" neans flagellation or
torture by or upon a person or aninmal, or the condition of
being fettered, bound, or otherw se physically restrained, for
t he purpose of deriving sexual satisfaction, or satisfaction
brought about as a result of sadistic violence, from
inflicting harmon another or receiving such harm onesel f.

(10) (9 "Sexual battery" neans oral, anal, or vagina
penetration by, or union with, the sexual organ of another or
the anal or vaginal penetration of another by any other
obj ect; however, "sexual battery" does not include an act done
for a bona fide nedical purpose.

(11) £36) "Sexual bestiality" neans any sexual act
bet ween a person and an animal involving the sex organ of the
one and the nouth, anus, or vagi na of the other

(12) (1) "Sexual conduct" neans actual or sinul ated
sexual intercourse, deviate sexual intercourse, sexua
bestiality, masturbation, or sadonasochistic abuse; actual
| ewd exhibition of the genitals; actual physical contact with
a person's clothed or unclothed genitals, pubic area,
buttocks, or, if such person is a female, breast with the
intent to arouse or gratify the sexual desire of either party;

or any act or conduct which constitutes sexual battery or
simul ates that sexual battery is being or will be comm tted.
A nother's breastfeeding of her baby does not under any

ci rcunstance constitute "sexual conduct."

(13) (2) "Sexual excitenment" neans the condition of
the human nmale or female genitals when in a state of sexua
stimulation or arousal.

(14) (33) "Sinul ated" neans the explicit depiction of
conduct described in subsection(12){*t)rwhich creates the
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1 | appearance of such conduct and whi ch exhibits any uncovered

2| portion of the breasts, genitals, or buttocks.

3 (15) "Transnmit" or "transm ssion" neans the act of

4 | sendi ng and causing to be delivered any i mage, infornation, or
5| data fromone or nore persons or places to one or nore other
6 | persons or places over or through any nedium including the

7| Internet, by or through use of any el ectronic equi pnent or

8 | devi ce.

9 Section 3. Subsection (2) of section 847.0135, Florida
10 | Statutes, is anended to read:

11 847.0135 Conputer pornography; penalties.--

12 (2) COVWUTER PORNOGRAPHY. - - A person who

13 (a) Knowingly conpiles, enters into, or transmts by
14 | use reans of conputer;

15 (b) Makes, prints, publishes, or reproduces by other
16 | conputeri zed neans;

17 (c) Knowingly causes or allows to be entered into or
18 | transmitted by use feans of conputer; or

19 (d) Buys, sells, receives, exchanges, or dissem nates,
20
21 | any notice, statenent, or advertisenent of;—er any mnor's
22 | nanme, tel ephone nunber, place of residence, physica
23 | characteristics, or other descriptive or identifying
24 | informati onfor purposes of facilitating, encouraging,
25| offering, or soliciting sexual conduct of or with any ninor
26 | or the visual depiction of such conduct, comits a felony of
27 | the third degree, punishable as provided in s. 775.082, s.
28| 775.083, or s. 775.984. The fact that an undercover operative
29 | or law enforcement officer was involved in the detection and
30| investigation of an offense under this section shall not
31| constitute a defense to a prosecution under this section. Any
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1 | persoen—who—viotates—theprovistons—oef—this—subsection—comits
2 | a—fetony—of—the—thirddegree—punishable—asprovidedFor—in—s—
3 | #5-082——s—775-083—0or—Ss—775-084—-

4 Section 4. Section 847.0137, Florida Statutes, is

5| created to read

6 847.0137 Transm ssion of pornography by electronic

7 | devi ce or equi pnent prohibited; penalties.--

8 (1) Notwithstanding ss. 847.012 and 847.0133, any

9| person in this state who knew or reasonably shoul d have known
10| that he or she was transmitting:

11 (a) Child pornography, as defined in s. 847.001, to

12 | another person in this state or in another jurisdiction; or
13 (b) Any inmge, information, or data that is harnful to
14| mnors, as defined in s. 847.001, to a mnor in this state

15

16 | conmits a felony of the third degree, punishable as provided
17|in s. 775.082, s. 775.083, or s. 775.084.

18 (2) Notwithstanding ss. 847.012 and 847.0133, any

19 | person in any jurisdiction other than this state who knew or
20 | reasonably shoul d have known that he or she was transmitting:
21 (a) Child pornography, as defined in s. 847.001, to

22 | any person in this state; or

23 (b) Any inmge, information, or data that is harnful to
24| mnors, as defined in s. 847.001, to a mnor in this state

25

26 | commits a felony of the third degree, punishable as provided
27 |in s. 775.082, s. 775.083, or s. 775.084.

28 (3) The provisions of this section do not apply to

29 | subscription-based transm ssions such as |ist servers.

30 (4) This section does not prohibit the prosecution of
31| a person in this state or another jurisdiction for a violation
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of any law of this state, including a |l aw providing for

penalties greater than those prescribed in this section, for

the transni ssion of any imge, infornmation, or data that is

harmful to minors or the transm ssion of child pornography to

any person in this state.

(5) A person is subject to prosecution in this state

pursuant to chapter 910 for any act or conduct proscribed by

this section, including a person in a jurisdiction other than

this state, if the act or conduct violates paragraph (2)(a) or

par agraph (2)(b).
Section 5. Section 847.0139, Florida Statutes, is
created to read

847.0139 Immnity fromcivil liability for reporting

chil d pornography, transmi ssion of child pornography, or any

i mge, information, or data harnful to minors to a mnor in

this state.--Any person who reports to a | aw enforcenent

of ficer what the person reasonably believes to be child

por nogr aphy, transm ssion of child pornography, or any inmage,

information, or data that is harnful to mnors to a mnor in

this state may not be held civilly liable for such

reporting. For purposes of this section, such reporting nmay

i nclude furnishing the | aw enforcenent officer with any inmage,

information, or data that the person reasonably believes to be

evi dence of child pornography, transm ssion of child

por nography, or an inmage, infornation, or data that is harnfu

to mnors to a mnor in this state.

Section 6. If a court of conpetent jurisdiction rules

that any part of this act is unconstitutional or otherw se

i neffective, such ruling shall not affect the other parts of

this act and such other parts shall remain effective as though

no such ruling has occurred.
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Section 7. This act shall take effect July 1, 2001.
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