Florida Senate - 2001 SB 2060
By Senator Celler

29-1265-01

1 Abill to be entitled

2 An act relating to the rul emaki ng authority of
3 t he Departnent of Insurance (RAB); anending s.
4 112. 215, F.S.; providing for the adm nistrative
5 costs of the deferred conpensation plan

6 anendi ng s. 624.3161, 626.171, F.S.; directing
7 the departnent to adopt rules relating to

8 mar ket conduct exani nati ons and |icense

9 applications; anmending s. 626.748, F.S.

10 requiring insurance agents to maintain

11 speci fied records; anending s. 626.9541, F.S.
12 revising provisions relating to unfair

13 conpetition and deceptive practices; anendi ng
14 S. 627.062, F.S.; providing for filing forns
15 for rate standards; anending s. 627.0625, F.S.
16 aut hori zi ng the departnent to adopt rules

17 relating to third-party claimants; creating s.
18 627.385, F.S.; providing rules of conduct for
19 resi dual nmarket board nmenbers; creating s.
20 627. 4065, F.S.; providing for notice of right
21 to return health insurance policies; anending
22 s. 627.7276, F.S.; providing for notice of
23 coverage of autonobile policies; creating s.
24 627.795, F.S.; providing guidelines for title
25 i nsurance policies; creating 626.9552, F.S.
26 provi di ng standards for single interest
27 i nsurance; anending s. 627.918, F.S.; directing
28 the departnent to adopt rules relating to
29 reporting formats; anending s. 627.9408, F.S.
30 aut hori zing the departnent to adopt rules for
31
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1 | ong-termcare insurance; providing an

2 ef fective date.

3

4] Be It Enacted by the Legislature of the State of Florida:

5

6 Section 1. Paragraph (e) is added to subsection (4) of
7| section 112.215, Florida Statutes, to read:

8 112. 215 CGovernnent enpl oyees; deferred conpensation

9| program - -

10 (4)

11 (e) The administrative costs of the deferred

12 | conpensation plan shall be wholly or partially self-funded.
13 | Fees for self-funding of the plan shall be paid by investnent
14 | providers and may be recouped fromtheir respective plan

15| partici pants. The fees shall be deposited in the Deferred

16 | Conpensation Trust Fund.

17 Section 2. Subsection (6) is added to section

18 | 624. 3161, Florida Statutes, to read

19 624. 3161 Market conduct exam nations.--

20 (6) The departnent shall adopt rules to effectuate the
21 | mar ket conduct exanination process, including, but not limted
22| to, rules that enable the departnent to ascertain conpliance
23| by the person examined with the applicabl e provisions of

24 | chapters 624, 626, 627, 634, 635, 642 and 651

25 Section 3. Subsection (8) is added to section 626.171
26| Florida Statutes, to read

27 626.171 Application for license.--

28 (8) The departnent shall adopt rules to effectuate the
29 | license application process, including photo identification
30| character and credit reports, prelicensing courses, the inpact
31| of crimnal and | aw enforcenent history, and other rel evant
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1| information in an effort to deternine an applicant's fitness
2| and trustworthiness to engage in the business of insurance.

3 Section 4. Section 626.748, Florida Statutes, is

4 | anended to read:

5 626. 748 Agent's records. --

6 (1) Every agent transacting any insurance policy nust

7| mintain in his or her office, or have readily accessible by
8 | el ectronic or photographi c neans, such records of policies

9| transacted by himor her as to enable the policyhol ders and
10 | departnent to obtain all necessary information, including

11| daily reports, applications, change endorsenents, or docunents
12 | signed or initialed by the insured concerning such policies.
13 (2) Conplete records of all policies issued, including
14 | the nanmes and addresses of all insureds and beneficiaries and
15| the type or scope of coverage provided nust be maintai ned at
16 | all tines by the transacting agent. The transacti ng agent

17 | shall report and pronptly send to the insurer and issuing or
18 | countersigning agent all applications for insurance. |If the
19 | policies are issued in the hone or regional office of the
20 | conpany, a copy of the policy nust be sent to the
21 | countersigning agent for his file. If a policy covering
22 | personal property is issued by a nutual insurer or a
23 | participating stock insurer, the policyholder is entitled to
24 | the benefit of any dividend paid under an individual policy or
25| certificate.
26 Section 5. Paragraph (o) of subsection (1) of section
27 | 626.9541, Florida Statutes, is anended to read:
28 626. 9541 Unfair nethods of conpetition and unfair or
29 | deceptive acts or practices defined.--
30
31
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(1) UNFAIR METHODS OF COVPETI TI ON AND UNFAI R OR
DECEPTI VE ACTS. --The followi ng are defined as unfair nethods
of conpetition and unfair or deceptive acts or practices:

(o) Illegal dealings in prem uns; excess or reduced
charges for insurance. --

1. Knowingly collecting any sumas a prem um or charge
for insurance, which is not then provided, or is not in due
course to be provided, subject to acceptance of the risk by
the insurer, by an insurance policy issued by an insurer as
permitted by this code.

2. Knowingly collecting as a prem umor charge for
i nsurance any sumin excess of or less than the prem um or
charge applicable to such insurance, in accordance with the
applicable classifications and rates as filed with and
approved by the departnent, and as specified in the policy;
or, in cases when classifications, premuns, or rates are not
required by this code to be so filed and approved, preniuns
and charges in excess of or |less than those specified in the
policy and as fixed by the insurer. This provision shall not
be deened to prohibit the charging and coll ection, by surplus
lines agents licensed under part VIII of this chapter, of the
anount of applicable state and federal taxes, or fees as
aut hori zed by s. 626.916(4), in addition to the prem um
required by the insurer or the charging and collection, by
|icensed agents, of the exact anobunt of any di scount or other
such fee charged by a credit card facility in connection with
the use of a credit card, as authorized by subparagraph (q)3.
in addition to the premiumrequired by the insurer. This
subpar agr aph shall not be construed to prohibit collection of
a premumfor a universal life or a variable or indetermnate

4
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val ue insurance policy nade in accordance with the terns of
t he contract.

3.a. Inposing or requesting an additional prem umfor
a policy of notor vehicle liability, personal injury
protection, nedical paynent, or collision insurance or any
conbi nati on thereof or refusing to renew the policy solely
because the insured was involved in a notor vehicle accident
unl ess the insurer's file contains information fromwhich the
insurer in good faith determ nes that the insured was
substantially at fault in the accident.

b. An insurer which inposes and collects such a
surcharge or which refuses to renew such policy shall, in
conjunction with the notice of prem umdue or notice of
nonrenewal , notify the naned insured that he or she is
entitled to rei mbursenent of such amobunt or renewal of the
policy under the conditions listed below and will subsequently
rei mburse himor her or renew the policy, if the naned insured
denonstrates that the operator involved in the accident was:

(1) Lawfully parked;

(1) Reinbursed by, or on behalf of, a person
responsi ble for the accident or has a judgnent agai nst such
per son;

(I'11) Struck in the rear by another vehicle headed in
the sane direction and was not convicted of a noving traffic
violation in connection with the accident;

(V) Hit by a "hit-and-run" driver, if the accident
was reported to the proper authorities within 24 hours after
di scoveri ng the accident;

(V) Not convicted of a nmoving traffic violation in
connection with the accident, but the operator of the other

5
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1| autonobile involved in such accident was convicted of a noving
2| traffic violation;

3 (VI) Finally adjudicated not to be liable by a court

4 | of conpetent jurisdiction;

5 (VIl) Inreceipt of atraffic citation which was

6 | di smssed or nolle prossed; or

7 (VI11) Not at fault as evidenced by a witten

8| statement fromthe insured establishing facts denonstrating

9] lack of fault which are not rebutted by information in the

10 ) insurer's file fromwhich the insurer in good faith deternines
11| that the insured was substantially at fault.

12 c. In addition to the other provisions of this

13 | subparagraph, an insurer may not fail to renew a policy if the
14 | insured has had only one accident in which he or she was at

15 ) fault within the current 3-year period. However, an insurer

16 | may nonrenew a policy for reasons other than accidents in

17 | accordance with s. 627.728. This subparagraph does not

18 | prohibit nonrenewal of a policy under which the insured has

19 | had three or nore accidents, regardl ess of fault, during the
20 | nost recent 3-year period.
21 4. | nposing or requesting an additional prem umfor
22 | or refusing to renew, a policy for notor vehicle insurance
23| solely because the insured conmitted a noncrimnal traffic
24 1 infraction as described in s. 318.14 unless the infraction is:
25 a. A second infraction commtted within an 18-nonth
26 | period, or a third or subsequent infraction commtted within a
27 | 36-nonth peri od.
28 b. A violation of s. 316.183, when such violation is a
29 | result of exceeding the lawful speed lint by nore than 15
30| nmiles per hour.
31
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5. Upon the request of the insured, the insurer and
licensed agent shall supply to the insured the conplete proof
of fault or other criteria which justifies the additiona
charge or cancell ation

6. No insurer shall inpose or request an additiona
prem um for notor vehicle insurance, cancel or refuse to issue
a policy, or refuse to renew a policy because the insured or
the applicant is a handi capped or physically disabled person
so |l ong as such handi cap or physical disability does not
substantially inmpair such person's nechanically assisted
driving ability.

7. No insurer may cancel or otherw se term nate any
i nsurance contract or coverage, or require execution of a
consent to rate endorsenent, during the stated policy termfor
t he purpose of offering to issue, or issuing, a simlar or
i dentical contract or coverage to the sane insured with the
sanme exposure at a higher premiumrate or continuing an
exi sting contract or coverage with the sane exposure at an
i ncreased prem um

8. No insurer may issue a nonrenewal notice on any
i nsurance contract or coverage, or require execution of a
consent to rate endorsenent, for the purpose of offering to
i ssue, or issuing, a simlar or identical contract or coverage
to the sane insured at a higher premumrate or continuing an
exi sting contract or coverage at an increased prem um w t hout
neeting any applicable notice requirenents.

9. No insurer shall, with respect to preniuns charged
for nmotor vehicle insurance, unfairly discrimnate solely on
the basis of age, sex, marital status, type of vehicle,

| ocation of the risk, accidents nore than 3 years old, or

schol asti ¢ achi evenent.
7
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1 10. I nposing or requesting an additional prem umfor

2 | notor vehicle conprehensive or uninsured notorist coverage

3| solely because the insured was involved in a notor vehicle

4 | accident or was convicted of a noving traffic violation

5 11. No insurer shall cancel or issue a nonrenewa

6 | notice on any insurance policy or contract w thout conplying

7| with any applicable cancellation or nonrenewal provision

8 | required under the Florida | nsurance Code.

9 12. No insurer shall inpose or request an additional
10 | premi um cancel a policy, or issue a nonrenewal notice on any
11 | insurance policy or contract because of any traffic infraction
12 | when adj udi cati on has been withheld and no points have been
13 | assessed pursuant to s. 318.14(9) and (10). However, this
14 | subparagraph does not apply to traffic infractions involving
15 | accidents in which the insurer has incurred a | oss due to the
16 | fault of the insured.

17 Section 6. Paragraph (a) of subsection (2) of section
18 | 627.062, Florida Statutes, is anended to read:

19 627. 062 Rate standards. --

20 (2) As to all such classes of insurance:

21 (a) Insurers or rating organizations shall establish
22 | and use rates, rating schedules, or rating manuals to allow
23 | the insurer a reasonable rate of return on such classes of
24 | insurance witten in this state. A—<coepy—of Rates, rating

25| schedul es, rating nanuals, premumcredits or discount

26 | schedul es, and surcharge schedul es, and changes thereto, shal
27 | be filed with the departnent in a manner and on forns

28 | prescri bed by the departnent under one of the follow ng

29 | procedures:

30 1. If the filing is made at | east 90 days before the
31| proposed effective date and the filing is not inplenented

8
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during the departnment's review of the filing and any
proceedi ng and judicial review, then such filing shall be
considered a "file and use" filing. 1In such case, the
departnment shall finalize its review by issuance of a notice
of intent to approve or a notice of intent to disapprove
within 90 days after receipt of the filing. The notice of
intent to approve and the notice of intent to di sapprove
constitute agency action for purposes of the Adm nistrative
Procedure Act. Requests for supporting infornmation, requests
for mat hemati cal or nechanical corrections, or notification to
the insurer by the departnent of its prelimnary findings
shall not toll the 90-day period during any such proceedings
and subsequent judicial review. The rate shall be deened
approved if the departnent does not issue a notice of intent
to approve or a notice of intent to disapprove within 90 days
after receipt of the filing.

2. If the filing is not nade in accordance with the
provi sions of subparagraph 1., such filing shall be nade as
soon as practicable, but no later than 30 days after the
effective date, and shall be considered a "use and file"
filing. An insurer making a "use and file" filing is
potentially subject to an order by the departnent to return to
policyhol ders portions of rates found to be excessive, as
provided in paragraph (h).

Section 7. Subsection (4) is added to Section
627.0625, Florida Statutes, to read:

627.0625 Conmmercial property and casualty risk
managenent pl ans. - -

(4) Commercial notor vehicle policies that are issued

to satisfy nmandatory financial responsibility requirenents of

a state or local governnment nust provide first dollar coverage
9
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1|to third-party claimnts without a deductible. The departnent
2 | may adopt rul es necessary to assure the proper adninistration
3] of claine and protection of third-party claimants fromunfair
4| policy defenses not attributable to the third-party clai nant.
5 Section 8. Section 627.385, Florida Statutes, is

6| created to read

7 627.385 Conduct of residual market board nenbers.--

8 (1) (a) For various insurance coverages, a residua

9 | market has been created by legislation to provide a market of
10| last resort for individuals unable to secure coverage in the
11 | voluntary nmarket. As such, the coverage provided is not

12 | subject to conpetitive nmarket forces and nmust be provided and
13| adninistered in a manner which fairly bal ances the needs of
14 | the consuner and the nenber insurers obligated to provide

15| coverage for the residual nmarket.

16 (b) Each residual nmarket's enabling legislation calls
17 | for the establishnent of a board of governors or directors
18 | that operates subject to a plan of operation. The board, in
19 | carrying out its obligations, nust engage in business

20| transactions in order to provide and adninister the required
21| coverage and mai ntain adequate funds to support the plan. In
22 | order for the board to fully execute its responsibilities

23| required by law, conflict of interest or inappropriate

24 | activity by board nenbers, or the appearance thereof, with
25| regard to nenber insurers or policyholders of the residua

26 | mar ket nmechani sm nust be avoi ded. The Legi sl ature has

27 | determined that the provisions set forth in subsection (2) are
28 | necessary to protect the public interest by ensuring fair,

29 | reasonabl e, and beneficial board practice and activity.

30 (c) This section applies to the Florida Mdica

31| Mal practice Joint Underwiting Association, the Florida Joint

10
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Underwriting Association, the Florida Conprehensive Health

Associ ation, the Florida Wndstorm Underwriting Associ ati on

the Florida Property and Casualty Joint Underwriting

Associ ation, the Florida Residential Property and Casualty

Joint Underwriting Association, and the board nenbers thereof.

(2) To ensure that the board is free from potenti al

conflict or inappropriate behavior the followi ng are adopted

in the plan of operation of the subject residual market in

this state.
(a) A board nenber may not act as a servicing carrier

or admnistering entity for the subject plan, other than a

cl ai m adj ust nent contract open to all nmenbers of the plan.

(b) A board nenber or board nenber representative may

not use his or her position to foster or facilitate any

pecuniary gain for hinself or herself, his or her nenber

conpany, or any other entity in which the board nenber or

board nenber representative or the nenber conpany has a

substantial financial interest, except as ot herw se provided

i n paragraph (a).

(c) A board nenber or board nenber representative may

not use his or her position on the board to secure or pronote

any business relationship fromwhich he or she nay derive a

financial gain.

(d) A board nenber or designee nay not receive any

gift or gratuity, other than neals, in his or her capacity as

a board nenber.

(3) Board nenbers and board nenber representatives

shal |l mmintain reasonabl e board expenses based on state travel

policy as set forth in s. 112.061. The board shall develop a

detail ed policy regardi ng board nenber travel, which policy

11
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nust be based on s. 112.061 and is subject to the approval of

t he depart nent.
Section 9. Section 627.4065, Florida Statutes, is
created to read

627.4065 Insured' s right to return policy; notice.--A

heal th i nsurance policy issued or issued for delivery in this

state nust have printed or stanped thereon or attached thereto

a notice in a promnent place stating in substance that the

policyholder may return the policy within 10 days after its

delivery to the insurer and may have the premi um pai d refunded

if, after exanmination of the policy or contract, the

policyholder is not satisfied with it for any reason. The

notice nust provide that if the policyholder pursuant to such

notice returns the policy or contract to the insurer at its

hone office or branch office or to the agent through whomit

was purchased, it is considered void fromthe begi nning and

the parties are in the sane position as if no policy or

contract had been issued. This section does not apply to

ei ther single prem umnonrenewabl e policies or travel accident

policies.
Section 10. Section 627.7276, Florida Statutes, is
amended to read:
627.7276 Notice of |limted coverage. --
(1) The following notice of linited coverage An

HRjury—and—property—darage nust be clearly stanped or printed

on any autonobile insurance policy that provides coverage only

for first-party damage to the insured vehicle, but does not

provi de coverage for physical bodily injury liability,

property damage liability, or personal injury protection te

12
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1 | the—effeet—that—such—rcoverage—+s—not—inetuded—+n—the—potey—+n
2 | the—foHowngranner:

3

4 "TH S POLI CY DOES NOT PROVI DE BODILY | NJURY

5 LI ABI LI TY, AND PROPERTY DAMAGE LIABILITY, COR

6 PERSONAL | NJURY PROTECTI ON | NSURANCE OR ANY

7 OTHER COVERAGE FOR WHI CH A SPECI FI C PREM UM

8 CHARGE IS NOT MADE, AND DOES NOT COWVPLY W TH

9 ANY FI NANCI AL RESPONSI BI LI TY LAWOR WTH THE

10 FLORI DA MOTOR VEH CLE NO FAULT LAW"

11

12 (2) This | egend nust appear on the policy declaration
13 | page and—en—the—fH+Hngback—oef—the—poetey and be printed in a
14 | contrasting color fromthat used on the policy and in type

15 ) larger than the largest type used in the text thereof, as an
16 | overprint or by a rubber stanp inpression

17 Section 11. Section 627.795, Florida Statutes, is

18 | created to read:

19 627.795 Policy exceptions.--
20 (1) A title insurance conm tnent nust be issued on al
21 | real estate closing transactions when a title insurance policy
22 |is to be issued, except for multiple conveyances on the sane
23 | property such as tinesharing
24 (2) A gap exception may not be deleted on a conmitnent
25| until the tinme of closing.
26 Section 12. Section 626.9552, Florida Statutes, is
27 | created to read:
28 626. 9552 Single interest insurance.--
29 (1) When single interest insurance is witten at the
30 | expense of the purchaser or borrower in connection with a
31| finance or | oan transaction, a clear and conci se statenent

13
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nust be furni shed the purchaser or borrower advising the

purchaser or borrower that the insurance effected is solely

for the interest of the finance factor (finance conpany, bank

or other lending institution), and that no protection

t hereunder exists for the benefit of the purchaser or

borrower. Wen single interest insurance is witten, no effort

may be made by the insurer to recover the anount of any

payment fromthe borrower. Single interest insurance policies

nmust be clearly stanped or printed on the decl arations page,

Single Interest Only----No Subrogation." Single interest

insurance is to be placed only after it has been deterni ned

that no other kind of insurance can be placed on the risk

except with the consent of the purchaser or borrower. Single

interest may be witten in cases of inland marine install ment

sales floater policies. If insurance cannot be obtained for

the dual protection of the purchaser or borrower, and the

seller or lender or finance factor (finance conpany, bank, or

other lending institution) for all the coverages contenpl at ed,

or if obtained, is canceled by the insurer before expiration

the seller or lender or finance factor (finance conpany, bank

or other lending institution) may obtain insurance to protect

his or her interest in the notor vehicle or other persona

property, and the purchaser or borrower nmay be required to pay

the cost thereof. In such event the seller or | ender or

finance factor (finance conpany, bank, and other |ending

institution) shall pronptly notify the purchaser or borrower

t hat such i nsurance cannot be obtained, or has been cancel ed,

and credit to the purchaser or borrower the difference between

t he anobunt charged for dual protection insurance and the

actual cost of such single interest insurance, less, in the

event of cancellation, the earned prem umon the dual interest
14
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i nsurance for the period it was in force. |If the purchaser or

borrower procures acceptable dual interest insurance within 30

days after the date of such notice and provides the seller or

| ender, or finance factor (finance conpany, bank, and ot her

lending institution) with evidence that the premiumtherefore

has been paid, there is no charge to himor her for the single

i nterest coverage. However, those lenders |icensed under the

Smal | Loan Busi ness Law, chapter 516, nust provi de coverage

i ssued in the nane of the borrower containing the customary

nort gagee or | oss payee cl ause.

(2) |If acertificate is issued under a master policy,

the sane coverage as provided in an individual policy wll
appl y.

Section 13. Subsection (1) of section 627.918, Florida
Statutes, is anended to read:

627.918 Reporting fornmats. --

(1) The departnent shall require that the reporting

provided for in this part be nade on forns approved
estabH-shed by the departnent or in a format conpatible with
its electronic data processing equi pnent. The departnent shal

adopt by rule standards for such approval.
Section 14. Section 627.9408, Florida Statutes, is
amended to read:
627.9408 Rules.--
(1) The departnent has authority to adopt rules
pursuant to ss. 120.536(1) and 120.54 to i nplenent the
provisions of this part.

(2) The departnent may adopt by rul e the node

regulation for the long-termcare insurance regul ati on as

approved by the National Association of |nsurance

Conmi ssioners in June 2000, including provisions to protect
15
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applicants for long-termcare and conpari son of long-termcare

i nsurance coverage, and to facilitate flexibility and

i nnovation in the devel opnent of |ong-termcare insurance that

is not in conflict with the insurance code.

Section 15. This act shall take effect upon beconming a
| aw.

R I S R R I b kO R Rk S b R R O

SENATE SUMVARY
Revi ses various provisions relating to the regulator¥
e bill for

%
authority of the Departnent of I|nslUrance. (Se
det ail s.
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