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l. Summary:

The bill adds water supply to the list of types of infrastructure and services subject to

concurrency and requiresloca government to incorporate water supply availability data and
andydsinto their comprehengve plans. The bill changes the permit criteriafor consumptive use
permits to add additiond criteriarelated to minimizing impacts to natura resources, mitigation,
congstency with minimum flows and levels and consstency with the local government
comprehengive plan. The public interest test is specificaly defined to require consideration of

nine factors. Water management digtricts are required to adopt a water shortage plan no later than
January 1, 2002, and local governments, during times of water shortage, are required to notify
the governing board of the appropriate water management district of development permits that
involve awater usage of 100,000 gallons or more per day.

This bill substantially amends ss. 163.3167, 163.3177; 163.3180; 373.0361, 373.223; 373.246;
and 373.414, Florida Statutes.

Il. Present Situation:
Local Comprehensive Plan

The Locd Government Comprehensive Planning and Land Devel opment Regulation Act of

1985, (“Act”) ss. 163.3161-163.3244, Florida Statutes, (F.S.), establishes a growth management
system in Foridawhich requires each loca government (or combination of local governments)

to adopt a comprehensive land use plan that includes certain required elements. The plans must
contain data, analyses, policies, gods, and objectives relating to eight mandatory elements on the
followingissues capita improvements; future land use; traffic circulation; genera sanitary

sewer, solid waste, drainage, potable water, and natural groundwater aquifer recharge;
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conservation; recrestion and open space; housing; and intergovernmental coordination. The
capita improvements eement must consider the need for, and the location of, public facilities.
Further, generd law requires that comprehensive plans of coasta local governments contain a
coastd eement.

Section 163.3177, F.S., requireslocal comprehensive plansto include agenerd sanitary sewer,
solid wagte, drainage, potable water, and natural groundwater aquifer recharge e ement
corrdated to principles and guiddines for future land use. This dement provides for future
potable water, drainage, sanitary sewer, solid waste, and aquifer recharge protection
requirements for the area. In addition, it may be a detailed engineering plan including a
topographic map depicting areas of prime groundwater recharge. The dement must also describe
the problems and needs and the generd facilities that will be required for solution of the

identified problems and needs. The dement must aso include a topographic map depicting any
areas adopted by aregiona water management digtrict as prime groundwaeter recharge areas.

Local government comprehensive plans are also required to include a conservation eement for
the conservation, use, and protection of natura resourcesin the area, including air, water, water
recharge areas, wetlands, waterwells, estuarine marshes, soils, beaches, shores, flood plains,
rivers, bays, lakes, harbors, forests, fisheries and wildlife, marine habitat, mineras, and other
natura and environmenta resources. Loca governments shal assesstheir current, aswell as
projected, water needs and sources for a 10-year period. Thisinformation shall be submitted to
the appropriate agencies.

The loca government comprehengive plan isintended to be the policy document guiding locd
governmentsin their land use decison-making. Under the Act, the department was required to
adopt by rule minimum criteriafor the review and determination of compliance of the local
government comprehensive plan eements with the requirements of the Act. This minimum
criteriamugt require; that the eements of the plan are congstent with each other and with the
date comprehensive plan and the regiona policy plan; that the dements include policies to guide
future decisons and programs to ensure the plans would be implemented:; that the dements
include processes for intergovernmenta coordination; and that the elements identify procedures
for evduating the implementation of the plan. The origind minimum criteriarule for reviewing
local comprehensive plans and plan amendments was adopted by the department on March 6,
1986 as Rule 93-5, Florida Administrative Code, (F.A.C.). In 1999, the department reviewed
12,000 loca comprehensve plan amendments.

After acomprehensive plan has been adopted, subsequent changes are made through
amendmentsto the plans. There are generdly two types of amendments. 1) anendments to the
future land use map that change the land use category designation of a particular parcel of
property or area; and 2) text amendments that change the goals, objectives or policies of a
particuar element of the plan. In addition, every seven years aloca government must adopt an
evaduation and gppraisa report (EAR) assessing the progress of the local government in
implementing its comprehensive plan. The loca government is required, pursuant to s.
163.3191(10), F.S., to amend its comprehensive plan based on the recommendations in the

report.

Comprehensive Plan Amendment Process
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Under chapter 163, F.S,, the process for the adoption of a comprehensive plan and
comprehensve plan amendments is essentidly the same. A loca government or property owner
initiates the process by proposing an amendment to the designated local planning agency (LPA).
After holding at least one public hearing, the LPA makes recommendations to the governing
body regarding the amendments. The governing body then holds a transmittal public hearing at
which the proposed amendment must be voted on affirmatively by a mgority of the members of
the governing body of the locd government. Following the public hearing, the local government
mugt “transmit” the amendment to the department, the appropriate regiond planning council and
water management didtrict, the Department of Environmental Protection (DEP), the Forida
Department of Trangportation (FDOT) and any other loca government or state agency that has
requested a copy of the amendment.

Next, the decison is made whether or not to review the proposed amendment. If the local
government does not request areview, the department requests that the appropriate water
managemert didtrict, FDOT and the DEP advise the department as to whether or not the
amendment should be reviewed within 21 days after trangmittal of the amendment by the local
government. Based on thisinformation, the department decides whether to review the
amendment. The department must review the proposed amendment within 30 days after
trangmittal of the amendment if the locad government tranamitting the amendment, aregiona
planning council or an “ affected person” requests review. Findly, even if arequest by one of the
above partiesis not made, the department may eect to review the amendment by giving the loca
government notice of its intention to review the amendment within 30 days after receipt of the
amendment.

If review is not requested by the local government, the regiond planning council, or any affected
person, and the department decides not to review it, the local government is notified that it may
proceed immediately to adopt the amendment. If, however, review of the amendment isinitiated,
the department next transmits, pursuant to Rule 93-1.009, F.A.C., acopy of the amendment to:
the Department of State; the Fish & Wildlife Conservation Commission (FWCC); the
Department of Agriculture and Consumer Affairs, Divison of Forestry for county amendments;
and the gppropriate land planning agency. In addition, the department may circulate a copy of the
amendment to other government agencies, as appropriate. Commenting agencies have 30 days
from receipt of the proposed amendment to provide written comments to the department. In
addition, written comments submitted by the public within 30 days after notice of tranamittal by
the loca government are considered by the department asif they were submitted by
governmental agencies.

Upon receipt of the comments described above, the department has 30 daysto send its
Objections, Recommendations and Comments report to the local government body (commonly
referred to asthe “ORC Report”). In its review, the department considers whether the
amendment is consistent with the requirements of the Act, Rule 93-5, F.A.C., the State
Comprehensive Plan, and the appropriate regiona policy plan. In addition, the ORC makes
recommendations to the loca government on ways to bring the plan or plan amendment(s) into
compliance.
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After receiving the ORC report from the department, the local government has 60 days (120 days
for amendments based on Evauation and Appraisad “EAR” Reports or compliance agreements)
to adopt the amendment, adopt the amendment with changes, or decide that it will not adopt the
amendment. The decision must be made at a public hearing. Within 10 days after adoption, the
locd government transmits the adopted plan amendment to the department, the commenting
agencies, the regiond planning council and anyore else who has requested notice of the

adoption.

Upon receipt of aloca government’ s adopted comprehensive plan amendment, the department
has 45 days (30 days for amendments based on compliance agreements) to determine whether
the plan or plan amendment isin compliance with the Locd Government Comprehensive
Panning and Land Development Regulation Act. This compliance determination is also required
when the department has not reviewed the amendment under s. 163.3184(6), F.S. During this
time period, the department issues a notice of intent to find the plan amendment in compliance or
not in compliance with the requirements of the Act. The notice of intent is mailed to the local
government and the department is required to publish the notice of intent in a newspaper that has
been designated by the local government.

If the department finds the comprehensgve plan amendment in compliance with the Act, any
affected person may file a petition for adminigtrative hearing pursuant to ss. 120.569 and 120.57,
F.S., within 21 days after publication of the notice of intent. An adminigrative hearing is
conducted by the Divison of Administrative Hearings where the legd standard of review is that
the plan amendment will be determined to be in complianceif the loca government’s
determination of compliance isfairly debatable. The hearing officer submits a recommended
order to the department. If the department determines that the plan amendment isin compliance,
itissuesafind order. If the department determines that the amendment is not in compliance, it
submits the recommended order to the Administration Commission (the Governor and Cabinet)
for find agency action.

If the department issues a notice of intent to find the comprehensive plan amendment not in
compliance, the notice of intent is forwarded directly to the Divison of Adminigrative Hearings
in order to hold ass. 120.569 and 120.57, F.S., adminidrative proceeding. The parties to the
adminigrative proceeding include: the department; the affected local government; and any
affected person who intervenes. In the adminigtrative hearing, the decision of the loca
government of the comprehengve plan amendment’ s compliance is presumed to be correct and
must be sustained unless it is shown by a preponderance of the evidence that the comprehensive
plan amendment is not in compliance.

The adminidrative law judge submits his decision directly to the Adminigtration Commission for
find agency action. If the Adminigtration Commission determines thet the plan amendment is
not in compliance with the Act, it must specify remedid actions to bring the plan amendment
into compliance.

Locd governments are limited in the number of times per year they may adopt comprehensive
plan amendments. Section 163.3187, F.S., providesthat loca government comprehensive plan
amendments may only be made twice in a caendar year unless the amendment fals under
specific Satutory exceptions which include, for example: amendments directly related to
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developments of regiond impact; small scae development amendments; the designation of an
urban infill and redevelopment area; and changes to the schedule of the capital improvements
element.

Concurrency

The concurrency requirement of the Local Government Comprehensive Planning and Land
Development Regulation Act (part |1, chapter 163, FHorida Statutes) is a growth management tool
designed to accommodate development by ensuring that adequate facilities are available as
growth occurs. The “cornerstone” of the concurrency requirement is the concept that
development should be coordinated with capital improvements planning to ensure that the
necessary public facilities are available for, or within a reasonable time of, the impacts of new
development. Under the requirements for loca comprehensive plans, each local government
must adopt levels of service (LOS) standards for certain types of public services and facilities.
See section 163.3180, F.S. Generdly, these LOS standards apply to sanitary sewer, solid waste,
drainage, potable water, parks and recreation, roads and mass trangt. The intent isto keep new
development from significantly reducing the adopted L OS by increasing the capecity of the
infrastructure to meet the demands of new devel opment.

Implementation of concurrency requirements for potable water considers the ability of a potable
water systemn to meet the projected demand of a specific development project or change in the
land use designation. However, it may not congder the total maximum water use of such a
system alowed under a consumptive use permit or the source of the water or impacts of the
proposed demand upon naturd systems, existing water sources, or the minimum flows and
levels. To satidfy this requirement, sanitary water, solid waste, drainage and potable water
fadlities must be in place and available to serve the new development prior to the issuance of a
certificate of completion.

History Of The Development Of Water Law

Prior to the 1950's, the most common method of managing water in Florida was to create specid
angle-purpose didricts. Examples of specid didricts, which were legidatively created, include
irrigation digtricts, water supply digtricts, sewer districts and water control districts. Florida
enacted its first mgjor multi- purpose water management district, the Central and Southern
Florida Food Control District, in 1949 in response to amaor flood that had occurred two years
earlier. Other multi-purpose digtricts were crested in the mid-1950's, but no single entity was
able to supervise or oversee their projects and operations.

Recognizing that Floridas fragmented gpproach to handling water issues was incapable of
providing along-term framework for responding to future problems, the Horida Legidaturein
1955 created the Florida Water Resources Study Commission. This commission made
recommendations that led to the passage of the first mgor piece of legidation related to water,
the 1957 Florida Water Resources Act (the 1957 Act). The 1957 Act established a statewide
adminigrative agency housed within the State Board of Conservation to oversee the development
of Horida's water resources. This agency was authorized to issue permits to alow for the capture
and use of excess surface and groundwater. It aso alowed the agency to establish rulesto
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mandate water conservation in areas of the state where withdrawals were endangering the
resource due to the resulting satwater intrusion.

Despite the 1957 Act, Floridas water resource problems -- sdtwater intrusion, water shortages,
destruction of wetlands, and deterioration of water quaity -- continued to grow through the
1960's and early 1970's. Inthe early 1970's a group of water law experts at the University of
Florida drafted aModd Water Code for Florida. The Code took provisions of the western states
prior appropriations system and provisons of the eastern states' riparian system of water law and
melded them to create a hybrid system of administrative water regulation. In 1972, a Governor's
task force on resource management recommended thet the L egidature adopt the Code. In 1972
the Legidature passed the Florida Water Resources Act (the 1972 act) that included much of the
Model Water Code. This act, incorporated in chapter 373, F.S., marked the beginning of the
modern era of water management for Horidaand remains largely unchanged as part of Horida
law.

The 1972 Act created atwo-tiered adminigrative structure. The former Department of Natural
Resources (and later the former Department of Environmenta Regulation) was given
responsbility for administering chapter 373, F.S,, at the sate leve, with the day-to-day
management functions to be carried out by five regiond WMDs. the Northwest FHorida, South
Florida, Southwest Florida, St. Johns River and Suwannee River WMDs.

Currently, the Department of Environmental Protection (DEP), created in 1993 through a merger
of the former departments of Natura Resources and Environmental Regulation, isresponsible

for water protection at the state level. Section 373.016(3), F.S., expresses the Legidature's intent
to vest in the DEP "the power and responsibility to accomplish the conservation, protection,
management, and control of the waters of the Sate . . . with sufficient flexibility and discretion to
accomplish these ends through delegation of appropriate powers to the various water
management digtricts.” Section 373.016(3), F.S., strongly encourages DEP to del egate this power
"to the greatest extent practicable’ to the governing boards of the WMDs, but retains generd
supervisory authority in DEP. In order to utilize and conserve the waters of the state, DEP aso
must coordinate, with loca governments and other state agencies created to dedl with water
issues. This bifurcation of responghility reflected the Legidature's understanding of the
importance of the establishment of a statewide policy, but dso its awareness of the diversty of
water problems in different regions of the state and the variety of solutions to those problems.

In 1982, the Legidature provided legidative intent "thet future growth and development planning
reflect the limitations of the available ground water or other available water supplies’ (s.
373.0395, F.S)). To that end, the L egidature mandated that the WM Ds develop a groundwater
basin resource availability inventory (commonly called a"safe yidd study”). This inventory,

once completed, must be given to each affected municipaity, county, and regiona planning
agency. These agenciesin turn are required to review the inventory for consistency with loca
government comprehensive plans and congder the inventory in future revisons of the plans.
Each WMD has completed at least some portion of the required inventory.

Part 11 of chapter 373, F.S,, provides the statutory framework for consumptive use permitting,
now called water use permitting. This regulatory system, enacted in 1972, was intended to
supplant the common law doctrine of judicialy determined water rights. It created what the
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Florida Supreme Court described as a " comprehensive adminigtrative system of regulation,
resource protection and water use permitting.” (See Osceola County v. St. Johns River Water
Management Didtrict, 504 So.2d 385 (1987)).

The law specificaly recognizes state policy to "preserve naturd resources, fish and wildlife" (s.
373.016(2)(e), F.S.). This policy can be achieved under Part 1l of chapter 373, F.S. through the
water use permitting system, which regulates human activities that might adversdly affect these
resources. Each WMD was required by 1983 to implement a consumptive use permit program (s.
373.216, F. S.), which is now called awater use permit (WUP) program. Digtrict rules can
impose reasonable conditions "to assure that [a] use is consstent with the overdl objectives of

the digtrict or department and is not harmful to the water resources of the area” (s. 373.219, F.S)).
This program does not gpply to domestic consumption of water by individua users, or to wells
under certain Szes.

In defining the criteria under which aWUP may be issued, the Legidature drew on the common
law “reasonable use” test. It adopted adightly revised standard known as “reasonable- beneficid
use” which was incorporated into the law as one of three criteriato be used by the digrictsin
issuing permits. The law defines reasonable-beneficid use as "the use of water in such quantity
asis necessary for economic and efficient utilization for a purpose and in amanner which is both
reasonable and congistent with the public interest” (s. 373.019(4), F.S.).

Section 373.223, F.S,, sets forth the standards to be applied in issuing a permit, known asthe
three-prong test. Any gpplicant for a permit must establish that the proposed use of weter:

Is areasonable-beneficia use as defined in s. 373.019(4), F.S;
Will not interfere with any presently exigting legd use of water; and
Is consistent with the public interest.

When the WUP system was indtituted, al existing water users who sought permits within two
years dfter the gpplicable district adopted its rules were automatically given permits (s. 373.226,
F.S.). All new applicants were subject to the three-prong test before being issued permits.

Water Resource and Supply Devel opment

The 1972 Act assgned planning a key role in managing the state's water resources and required
adoption of a comprehensive plan for the development and use of the state’ s water resources -
the State Water Use Plan. DEP has undertaken development of the plan on three separate
occasions but a comprehensive water use plan has not been adopted.

However, water resources planning has not been lacking. In 1979, DEP offered for public
comment a"state water use plan” based upon individua water management plans developed by
the WMDs. The plan was never formally "adopted” as cdled for in chapter 373, F. S, and DEP
instead attempted to guide water resources planning through adoption of a"state water policy”

by rule (Chapter 17-40 now Chapter 62-40, Florida Adminigtrative Code). DEP recently
completed the Florida Water Plan, incorporating some requirements of the State Water Use Plan.
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The HoridaWater Plan is based largely upon the WMD water management plans. These plans
arethereault of afive-year planning effort that also has produced needs and sources assessments,
designation of water use caution areas, progress towards etablishing minimum flows and levels
(MFLs), and other water planning initiatives, including development of regiond water supply
plans by the South Horida WMD.

To date, the WMDSs primary rolein regard to water supply development has been to regulate
water use pursuant to Part 11, chapter 373, F.S., and, to alesser extent, to engage in water supply
planning. Section 373.1961, F.S., authorizes, but does not specificaly require, the WMDs to
engage in amuch broader range of water supply activities, including the authority to develop and
operate water production and transmission facilities for the purpose of supplying water to
counties, municipdlities, private utilities, and regiond water supply authorities. Generdly, the
WMDs have not exercised such authority, dthough the South Florida WMD’ s operation of the
Central and Southern Florida Flood Control Project could be considered a water supply
digribution sysem. The WMDs' role has more typicaly condsted of water supply planning and
technical assistance and, in some cases, financid assstance. For instance, SWFWMD has
invested substantia sums of money into water resource development projects through its New
Water Source Initiative program, which matches district and basin board ad va oremtax
revenues with local and federd dollars. SWFWMD projects spending at least $398 miillion by
FY 2007.

In 1997, the L egidature defined “water resource development” as the formulation and
implementation by the WMDs of regiond water resource management sirategies that range from
data-collection to construction of groundwater storage systems. Water resource development is
declared to be the responshility of the WMDs.

Also defined are “water supply development,” which isthe planning, design, congtruction,
operaion and maintenance of public or private facilities for water collection, trestment,
transmission or distribution for sale, resde or end use. Water supply development is declared to
be the respongibility of local governments and of government-owned and privately owned
utilities, dthough the bill provides circumstances under which DEP and the WMDs can assgt in
such devel opment.

Exiging water planning language was darified, and stronger links among the Forida Weter

Pan (currently cdled the state water use plan), the WMD didtrict water management plans, and
the regiona water supply plans were forged. The WMDs were directed to plan on a 20-year time
frame the devel opment, management and protection of water resources needed to mest the
exiging and reasonably projected future uses. When planning to meet these needs, the WMD
were directed to assure that water would be available to meet these needs during a 1-in-10 year
drought event.

In addition, WM Ds were directed to initiate water resource development to ensure water is
availablefor dl exising and future reasonable-beneficid uses and the environment, and
participate in the following activities:

formulate and implement regiona water resources development strategies and programs,
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collect data and conduct research to improve the use of surface and groundwater
resources for water supply purposes,

implement nonstructura programs to protect and manage water resources,

provide for the congtruction, operation, and maintenance of mgor public works facilities
for replenishment, recapture, storage, and enhancement of surface and ground water
resources,

encourage and promote the development of new technology to maximize the reasonable-
beneficid use of surface and groundwater resources,

cooperate with and assst public and private utilities, regiona weater supply authorities,
and public service corporations in the development of water supply ddlivery sysems.

Regional Water Supply Authorities

Article VI, section 4 of the Florida Congtitution dlows local governments, by law or resolution,
to transfer any function or power to aspecid digtrict. Section 373.1962, F.S,, allows the creation
of regiona water supply authorities to develop, recover, store and supply water for county and
municipa purposes. It requires that such water supply and development be done in a manner that
will reduce the adverse environmenta effects of excessive or improper withdrawas of water
from concentrated areas. Section 373.1962(1), F.S., provides criteriafor the DEPto follow in
approving aregiona water supply authority agreement. The powers and duties of the authorities
include levying ad valorem taxes,; acquiring water and water rights, and developing, storing and
transporting water; collecting, treating and recovering wastewater; and exercising the power of
eminent domain. Section 373.1962(5), F.S., mandates that counties where aregiona water
supply authority withdraws weter shal retain their prior rights to the reasonable and beneficia

use of water which isrequired to adequately supply the reasonable and beneficid needs of the
county or any of the inhabitants or property ownerstherein.

Effect of Proposed Changes:

The bill adds water supply to the list of types of infrastructure and services subject to

concurrency and requires loca government to incorporate water supply availability data and
andyssinto their comprehengve plans. The bill changes the permit criteriafor consumptive use
permits to add additiond criteriarelated to minimizing impacts to natural resources, mitigation,
condstency with minimum flows and levels and consstency with the loca government
comprehensive plan. The public interest test is specificaly defined to require consideration of

nine factors. Water management digtricts are required to adopt awater shortage plan no later than
January 1, 2002, and local governments, during times of water shortage, are required to notify
the governing board of the gppropriate water management district of development permits that
involve awater usage of 100,000 galons or more per day.

Section 1 of the bill amends s. 163.3167, F.S,, regarding the scope of the Loca Government
Comprehensive Planning and Land Development Regulation Act to require each local
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government to provide in its growth management plan for the availability of water supplies
necessary to meet projected water use demands.

Section 2 amends s. 163.3177, F.S,, regarding the required and optiona eements of local
government comprehensive plans to require that loca governments coordinate their
comprehensive plans with the appropriate water management district’ s regional water supply
plans required by s. 373.0361, F.S., or with aregiona water supplier’ s plan, if appropriate. In
addition, the future land use plan dement must address the availability of ground and surface
water resources for present and future water supplies and the potentid for development of
dternative water supplies. The genera sanitary sewer, solid waste, drainage, potable water, and
natura groundwater aguifer recharge e ement must be based on data from the appropriate water
management district concerning water recharge aress, flood- prone areas, and minimum flows
and levels,

Comprehensve plan dements that affect the use of water must address the following impacts

Any increase in the amount of use, dengity or intengity of use on land must be supported
by data and analyses that demonstrate adequate potable water will be available to the
development.

Whether the proposed use of water will adversdy affect the public hedth, safety, or
welfare of others.

As comprehensive plan amendments sat the alowable use, dengity or intengity of land, the
reference to “any increase’ does not make sense without having a reference point againgt which
one is measuring the increase.

Section 3 amends s. 163.3180, F.S,, to add water supply availahility to the list of infrastructure
facilities and services for which concurrency is required. The standard against which water
supply availability for new development is measured is whether one of the following conditions
iSmet.

There is adequate ground or surface water availability to meet the projected water supply
needs of new development, in addition to the needs of existing legd users and naturd
sysems,

There is a combination of ground or surface water, and actua or proposed dternative
water supply sources available to meet the projected water supply needs of new
development. Facilities necessary to provide the alternative water supply sources must be
permitted and under congtruction no more than 5 years after the issuance by the loca
government of a certificate of occupancy; or

There are adequate dternative water supply sources available to meet the projected water
needs of new development.

If an gpplication for a proposed comprehensive plan amendment or development order cannot
mest the above conditions, the gpplication must be denied based on the lack of water capacity.

Section 4 amends subsection (6) of s. 373.0361, F.S,, regarding the applicability of water supply
development plans to provide that incompetibility with an gpproved regiona water supply plan
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must be congdered in the determination of public interest that occursin the evauation of a
consumptive use water permit.

Section 5 amends s. 373.0361, F.S., to add new conditions that must be met to obtain a
consumptive use permit. The criteriaunder existing law require the applicant to show that the
proposed use of water:

|s a reasonable-beneficid use.
Will not interfere with any presently exigting legd use of water and
Is conggtent with the public interest.

Six additiond criteria are added to the consumptive use permit criteria, including whether the
proposed use of water:

First avoids and then minimizes impacts to natura resources to the extent reasonable and
practicable.

Will include a mitigation plan, approved by the governing board of the water
management didtrict or the Department of Environmental Protection, for avoiding

or minimizing adverse impects.

Will include reasonable efforts to mitigate past impacts related to water use.

Can and will be reduced to levels specified by the digtrict during times of mandatory
water conservation requirements.

Is conggtent with the implementation of minimum flows and levels for dl impacted
water bodies.

Is consstent with the comprehensive plans of the affected loca governments.

No permit shall be issued for an amount of water that is not consstent with these criteria.

In addition, when evauating whether a potentia use of ground or surface water is conastent with
the public interest, the governing board of the water management digtrict or department must
consder the following new factors:

Whether the activity will adversdly affect the public hedth, safety or welfare or the
property of others.

Whether the activity will adversely affect the conservation of natura resources, fish and
wildlife, including endangered or threstened species or their habitats.

Whether the activity will adversdly affect navigation or the flow of water.

Whether the activity will adversdly affect the fishing or recreationa vaues or marine
productivity.

Whether the activity will be of atemporary or permanent nature.

Whether the activity will adversdly affect or will enhance sgnificant historica and
archaeological resources.

The current condition and relative vaue of the water resource being affected by the

proposed activity.
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The impact to naturd resources, including incrementa adverse impacts to any natura
resource which exists in asgnificantly degraded state due to past or current individud or
cumulative impeacts.

All economicdly and technically feasible aternatives to the proposed source, including,
but not limited to, desdlination, conservation, reuse of nonpotable reclamed water and
sormwater, and aquifer storage and recovery.

Section 6 amends s. 373.246, F.S,, to require the governing board of each water management
digtrict to prepare awater shortage plan by January 1, 2002, if they have not yet prepared such a
plan. The bill requires the water management districts to, during atime of water shortage, order
local governments to report to the governing board al development permits that are for water
usage of 100,000 gdlons or more per day, either individualy or cumulatively, so as not to be
inconsstent with efforts to mitigate the water shortage.

Where the governing board by order declares awater shortage, the order must implement the
water shortage plan. During an emergency, the plan must be implemented. A permittee must
submit a specific plan for assuring that the permittee meets emergency water conservation goas
adopted by the digtrict during the duration of the permit.

If thisis requirement isintended to impose anew permit condition on new or existing
consumptive use permits, the language should cross-reference s. 373.223, F.S,, the conditions for
aconsumptive use permit.

Section 7 amends s. 373.414, F.S,, regarding mitigation that may be consdered in granting a
permit to limit the governing boards or the Department of Environmental Protection’s &bility to
congder mitigation until al reasonable efforts to avoid and minimize the impact of the project on
the wetlands have been exhausted.

Section 8 provides an effective date of October 1, 2001.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

Asthishill imposes new planning requirements associated with water supply, that will
require municipaities and counties to spend money in order to implement, the bill
condtitutes a mandate as defined in Article V111, section 18(a):

No county or municipdity shal be bound by any generd law requiring such

County or municipality to soend funds or to take an action requiring the ex-

penditure of funds unless the legidature has determined that such law fulfills

important state interest and unless; funds have been appropriated that have been
edimated at the time of enactment to be sufficient to fund such expenditure; the
Legidature authorizes or has authorized a county or municipdity to enact a

funding source not available for such county or municipdity on February 1, 1989

...the law requiring such expenditure is approved by two-thirds of the membership
of each house of the legidlature...
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V.

For purposes of legidative gpplication of Article VI, section 18, the term “inggnificant” has
been defined as amatter of legidative policy as an amount not greater than the average
statewide population for the gpplicable fiscal year times ten cents. Based on the 2000
census, a bill that would have a statewide fiscal impact on counties and municipditiesin
aggregate of in excess of $1,598,238 would be characterized as a mandate. As close to 400
municipdities and 67 counties will have to revise their comprehensive plans to comply with
the requirements of the hill, and assuming each unit of government spends $40,000 to
comply with the requirements of the bill, the cost will likely exceed the threshold figure for
sgnificant impact.

Asthe bill does not provide an additional revenue source or appropriations to fund
compliance with its terms, the bill must have atwo-third vote of the membership of each
house of the Legidature and alegidative finding of an important seate interest in order to
require compliance of locad governments.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.

B. Tax/Fee Issues:

None.

C. Private Sector Impact:

Applicants for comprehensive plan amendments will have to demondrate that their
amendment is congstent with the new water concurrency standards. This may increase the
expense of development gpplication and result in gpplication denids where the gpplicant
cannot demondrate water availability under the standards set forth in the bill. In addition,
the additiond criteria added to the consumptive use permit review process may lead to
increase cost of gpplying for such permits.

D. Government Sector Impact:

The bill would require local governments to revise their comprehensive plansto include
water supply data and analysis based on the appropriate water management digtrict’s
regiond water supply plan and to congder water. The five water management digtricts and
the Department of Environmental Protection will incur adminigirative expenses associated
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VI.

VII.

VIII.

with conforming their rules and application review procedures to comply with the terms of
the bill.

Technical Deficiencies:
None.
Related Issues:

Some concern has been raised regarding whether a conflict arisesif alocal government denies
development gpprova based on water availability when the gpplicable water management

digtrict has issued a consumptive use permit. Thismay cause a conflict between chs. 163 and

373, F.S. Chapter 373, F.S,, confersto Water Management Digtrict the sole authority to regulate
consumptive use of water. See City of Cocoa v. Holland Properties, Inc. 625 So. 2d 17 (Fla. 5th
DCA 1993).

Although this issue does not arise often, the Attorney Generd is currently reviewing arequest for
aforma opinion from S. Johns County. . Johns County inquired as to whether it may under
exiging law, deny a development gpplication based on water availability (or unavailability) even
though the gpplicant had aready received a consumptive use permit. Although the St. Johns
River Water Management Didtrict has taken the position that the county is preempted by ch. 373,
F.S., the Attorney Generd has not yet issued an opinion.

A smilar conflict arises if water management digtricts are able to veto loca government land use
decisions based on the unavailability of water. Loca governments are granted broad home rule
powers to regulate land use. While the exercise of that authority must be consstent with state
law, specificaly chapter 163, F.S., municipaities and counties ultimately make the decison
whether to grant or deny comprehensive plan, zoning and development permit requests.
Accordingly, the veto power granted a water management district over local land use decisions
serioudy undermines the home rule authority of such loca governments.

Amendments:

None.

This Senate saff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.




