Florida Senate - 2001 SB 2266

By Senat or Peaden

1-892-01

1 Abill to be entitled

2 An act relating to workers' conpensation

3 anending s. 61.13, F.S.; providing that

4 wor kers' conpensation benefits are not exenpt
5 fromchild-support clainms; anending s. 61. 30,
6 F.S.; providing that workers' conpensation

7 benefits and settlenents count as inconme under
8 chi | d- support guidelines; anmending s. 440.02,
9 F.S.; defining terns; anending s. 440.05, F. S
10 substantially revising provisions relating to
11 exenption fromch. 440, F. S.; anending s.

12 440.09, F.S.; providing guidelines for

13 coverage; anending s. 440.10, F.S.; revising
14 liability for conpensation; revising criteria
15 for conclusively presunming that a person is an
16 i ndependent contractor; anending s. 440.13

17 F.S.; providing maxi rum anounts that a famly
18 nmenber may receive for nonprofessiona

19 attendant care; revising the standard for
20 det erm ni ng when an enpl oyer nust pay for
21 certain nedical treatnent; revising provisions
22 relating to provider eligibility and
23 authori zation; allowing a carrier to provide
24 certain financial incentives for reducing
25 service costs and utilization; revising
26 provisions relating to i ndependent nedica
27 exam nations; placing lintations on nedica
28 opi nions in cases involving occupationa
29 di sease or repetitive traunmm; addi ng opinions
30 of peer-review consultants to the list of
31 admi ssi bl e nedi cal opinions; anending s.
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1 440. 134, F.S.; providing that workers

2 conpensati on nmanaged care arrangenents are

3 optional rather than mandatory; anendi ng s.

4 440.14, F.S.; redefining the term

5 "substantially the whole of 13 weeks" for

6 pur poses of determnination of pay; providing

7 requi rements that nust be net if concurrent

8 enpl oynent is used in calculating the average
9 weekly wage; anending s. 440.15, F.S.

10 prescribing the elenents of a conpensabl e

11 injury eligible for permanent total benefits;
12 changing the period for which and the rate at
13 whi ch inpairnent incone benefits are paid;

14 providi ng that conpensation is not payable for
15 certain conditions; anending s. 440.151, F. S
16 providing an evidentiary standard relating to
17 occupational diseases; excluding certain

18 conditions fromthe term "occupationa

19 di sease"; anending s. 440.185, F.S.; changing
20 procedures relating to carriers' filings with
21 the division; anending s. 440.191, F.S.
22 al |l owi ng the Enpl oyee Assistance Ofice to
23 participate in an early intervention program
24 providing that specified clains are to be
25 determ ned by a judge of conpensation cl ains,
26 wi thout the parties being represented by
27 counsel ; providing for review, providing for a
28 petition for benefits; anendi ng procedures
29 relating to disputed issues; anending s.
30 440. 192, F.S.; anendi ng procedures for
31 resol ving benefit disputes; allow ng the
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1 di sm ssal of a portion of a petition; replacing
2 a notice of denial with a response to petition
3 anendi ng s. 440.20, F.S.; providing procedures
4 for a carrier to fulfill its obligation to pay
5 conpensation directly to the enpl oyee;

6 extending the tine linmt for paying

7 conpensation; replacing the term"award" with
8 the term"order"; providing circunstances in

9 which a hearing is unnecessary; providing

10 procedures applicable when a clainmant is not

11 represented by an attorney; anending s. 440. 22,
12 F.S.; providing that the exenption of workers
13 conpensation clainms fromcreditors does not

14 apply to child support or alinony; anending s.
15 440. 25, F.S.; revising procedures for nediation
16 and hearings; providing for a Motion to Disnss
17 for Lack of Prosecution; prohibiting the award
18 of interest on unpaid nedical bills; anending
19 s. 440.29, F.S.; revising the |list of

20 admi ssi bl e evidentiary itens; anendi ng s.

21 440. 34, F.S.; prohibiting the paynment of

22 attorney's fees on specified issues;

23 restricting the anounts of attorney's fees

24 whi ch may be awarded; anending s. 440.39, F. S
25 providing that an enpl oyer has no duty to

26 preserve certain evidence; anmending s. 440. 42,
27 F.S.; revising provisions governing the

28 expiration of insurance contracts or policies
29 i ssued under ch. 440, F.S.; anending s. 440. 45,
30 F.S.; transferring the Ofice of the Judges of
31 Conpensation Clainms fromthe Departnent of
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1 Labor and Enpl oynment Security to the Depart nment
2 of Managenent Services; providing that the head
3 of the office is the Deputy Chief Judge of
4 Conpensation Cainms; providing for evaluating a
5 judge's performance; providing for the Governor
6 to appoi nt such judges; prescribing judges
7 qgualifications; providing a procedure for
8 instigating and resol ving conpl ai nts agai nst
9 judges; providing for rulemaking; requiring a
10 report; anmending s. 627.914, F.S.; requiring
11 sel f-insurance funds, as well as other
12 insurers, to follow certain rules and plans in
13 recording and reporting | oss, expense, and
14 cl ai ns experience; anending the date by which
15 an annual report nust be filed; repealing s.
16 440. 4416, F.S., relating to the Wrkers
17 Conpensation Oversight Board; creating the
18 Wor kers' Conpensati on Appeal s Conmi ssi on
19 providing for the Governor to sel ect
20 conm ssioners; providing for ternms of office;
21 providing for the Statew de Nom nating
22 Conmi ssion to revi ew each conmi ssioner's
23 perfornmance and to recommend for or agai nst
24 retention; providing for the appointnent of
25 associ ate comm ssioners; providing the
26 conmmi ssion with authority to revi ew deci sions
27 of judges of conpensation clains; providing
28 that the conmission is not an agency; providing
29 for a presiding comm ssioner and prescribing
30 his or her duties; providing for a clerk
31 providing a filing fee and exenpting state
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1 agenci es; providing for a seal; allow ng the

2 conmm ssion to destroy its obsol ete records;

3 al | owi ng rei nbursenent for travel expenses;

4 providing for rules governing practice and

5 procedure; providing effective dates.

6

7| Be It Enacted by the Legislature of the State of Florida:

8

9 Section 1. Paragraph (b) of subsection (1) of section
10| 61.13, Florida Statutes, is anended to read:

11 61. 13 Custody and support of children; visitation

12 | rights; power of court in making orders.--

13 (1)

14 (b) Each order for child support shall contain a

15| provision for health insurance for the mnor child when the
16 | insurance is reasonably available. Insurance is reasonably

17 | available if either the obligor or obligee has access at a

18 | reasonable rate to group insurance. The court may require the
19 | obligor either to provide health insurance coverage or to
20 | reinburse the obligee for the cost of health insurance
21| coverage for the minor child when coverage is provided by the
22 | obligee. 1In either event, the court shall apportion the cost
23 | of coverage, and any noncovered nedical, dental, and
24 | prescription nedication expenses of the child, to both parties
25| by adding the cost to the basic obligation deterni ned pursuant
26| to s. 61.30(6). The court may order that paynent of uncovered
27 | nedical, dental, and prescription nedication expenses of the
28 | minor child be made directly to the payee on a percentage
29 | basi s.
30
31
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1 1. A copy of the court order for insurance coverage

2| shall be served on the obligor's payor or union by the obligee
3] or the I'V-D agency when the followi ng conditions are net:

4 a. The obligor fails to provide witten proof to the

5] obligee or the IV-D agency within 30 days of receiving

6| effective notice of the court order, that the insurance has

7 | been obtained or that application for insurability has been

8 | made;

9 b. The obligee or |IV-D agency serves witten notice of
10| its intent to enforce nedical support on the obligor by nai

11| at the obligor's | ast known address; and

12 c. The obligor fails within 15 days after the mailing
13| of the notice to provide witten proof to the obligee or the
14 | 1 V-D agency that the insurance coverage existed as of the date
15| of mailing.

16 2. In cases in which the noncustodi al parent provides
17 | health care coverage and the noncustodi al parent changes

18 | enpl oynent and the new enpl oyer provides health care coverage,
19 | the I V-D agency shall transfer notice of the provision to the
20 | enpl oyer, which notice shall operate to enroll the child in

21 | the noncustodial parent's health plan, unless the noncustodi al
22 | parent contests the notice. Notice to enforce nedica

23 | coverage under this section shall be served by the |IV-D agency
24 | upon the obligor by mail at the obligor's |last known address.
25| The obligor shall have 15 days fromthe date of mmiling of the
26 | notice to contest the notice with the |V-D agency.

27 3. Upon receipt of the order pursuant to subparagraph
28| 1. or the notice pursuant to subparagraph 2., or upon

29 | application of the obligor pursuant to the order, the payor,
30| union, or enployer shall enroll the mnor child as a

31| beneficiary in the group insurance plan and w thhold any
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1| required premumfromthe obligor's incone. |If nore than one
2| plan is offered by the payor, union, or enployer, the child
3| shall be enrolled in the insurance plan in which the obligor
41 is enrolled.

5 4. The Departnent of Revenue shall have the authority
6| to adopt rules to inplenent the child support enforcenent

7 | provisions of this section.

8 5. Exenption fromcreditors' clains pursuant to s.

9| 440. 22 does not extend to clains of child support.

10 Section 2. Paragraph (a) of subsection (2) of section
11| 61.30, Florida Statutes, is anended to read:

12 61.30 Child support guidelines; retroactive child

13 | support. --

14 (2) Incone shall be determined on a nonthly basis for
15| the obligor and for the obligee as follows:

16 (a) Goss incone shall include, but is not limted to,
17 | the following itens:

18 1. Salary or wages.

19 2. Bonuses, comnissions, allowances, overtine, tips,
20| and other sinilar paynents.

21 3. Business income from sources such as

22 | sel f-empl oyment, partnership, close corporations, and

23 | i ndependent contracts. "Business incone" neans gross receipts
24 | minus ordinary and necessary expenses required to produce

25| i ncone.

26 4. Disability benefits.

27 5. Al worker's conpensation benefits and settlenents.
28 6. Unenpl oynent conpensati on

29 7. Pension, retirenment, or annuity paynents.

30 8. Social security benefits.

31

7
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W W NRNNNMNNNMNNNRRRRRRR PR B R
P O © 0 ~N O U0 BM WNIERERPRO O ®ONOO O M WN R O

Senate - 2001 SB 2266

9. Spousal support received froma previous narriage
or court ordered in the narriage before the court.

10. Interest and dividends.

11. Rental incone, which is gross receipts mninus
ordi nary and necessary expenses required to produce the
i ncore.

12. Incone fromroyalties, trusts, or estates.

13. Reinbursed expenses or in kind paynents to the
extent that they reduce |iving expenses.

14. Gins derived fromdealings in property, unless
the gain is nonrecurring.

Section 3. Section 440.02, Florida Statutes, is
amended to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the follow ng terns
shal | have the follow ng neani ngs:

(1) "Accident" neans only an unexpected or unusua
event or result that happens suddenly. A nental or nervous
injury due to stress, fright, or excitenent only, or
disability or death due to the accidental acceleration or
aggravation of a venereal disease or of a disease due to the
habi tual use of al cohol or controlled substances or narcotic
drugs, or a disease that nmanifests itself in the fear of or
dislike for an individual because of the individual's race,
color, religion, sex, national origin, age, or handicap is not
an injury by accident arising out of the enploynent. An injury
or disease that is caused by exposure to a toxic substance is

not an injury by accident arising out of the enpl oynent unl ess

there are epi dem ol ogi cal studies showi ng that exposure to the

speci fi c substance involved, at the levels to which the

enpl oyee was exposed, can cause the precise injury or disease
8
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sustai ned by the enployee.|f a preexisting di sease or anonaly

is accelerated or aggravated by an accident arising out of and
in the course of enploynent, only acceleration of death or
accel eration or aggravation of the preexisting condition
reasonably attributable to the accident is conpensable, with
respect to death or permanent inpairnent.

(2) "Adoption" or "adopted" neans |egal adoption prior
to the tine of the injury.

(3) "Carrier" neans any person or fund authorized
under s. 440.38 to insure under this chapter and includes a
sel f-insurer, and a commerci al self-insurance fund authori zed
under s. 624.462.

(4) "Casual" as used in this section shall be taken to
refer only to enpl oynents when the work contenplated is to be
conpl eted in not exceeding 10 working days, without regard to
t he nunber of persons enpl oyed, and when the total |abor cost
of such work is | ess than$l, 000$166.

(5) "Child" includes a posthunmous child, a child
| egally adopted prior to the injury of the enpl oyee, and a
stepchild or acknow edged child born out of wedl ock dependent
upon the deceased, but does not include married children
unl ess whol |y dependent on the enployee. "Gandchild" neans a
child as above defined of a child as above defined. "Brother"
and "sister" include stepbrothers and stepsisters, half
brothers and half sisters, and brothers and sisters by
adoption, but does not include married brothers or nmarried
sisters unl ess wholly dependent on the enployee. "Child,"
"grandchild," "brother," and "sister" include only persons who
at the tine of the death of the deceased enpl oyees are under
18 years of age, or under 22 years of age if a full-tine
student in an accredited educational institution

9
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(6) "Conpensation" neans the noney al |l onwance payabl e
to an enployee or to his or her dependents as provided for in
this chapter.

(7) "Construction industry" neans any busi ness that

carries out for-profit activities involving the—earryingout

of any building, clearing, filling, excavation, or substanti al

i mprovenent in the size or use of any structure or the

appear ance of any |and. VWhen—appropriatetothe—econtext;:

of—eoenst+ruetion—However, the term "construction" does shat-
not mean a honeowner's tandowner—s act of construction or the
result of a construction upon his or her own prenises,

provi ded such prenises are not intended to be sold or resold
or | eased by the owner within 1 year after the conmencenent of

t he constructi on.

(8) "Corporate officer" or "officer of a corporation”
neans any person who fills an office provided for in the
corporate charter or articles of incorporation filed with the
Di vi si on of Corporations of the Departnent of State or as
permtted or required by chapter 607.

(9) "Date of nmaxi mum nedical inprovenent" neans the
date after which further recovery from or lasting inprovenent
to, an injury or disease can no |onger reasonably be
antici pated, based upon reasonabl e nedi cal probability.

(10) "Death" as a basis for a right to conpensation
neans only death resulting froman injury.

(11) "Departnent” neans the Departnent of Labor and
Enpl oynent Security.

(12) "Disability" nmeans incapacity because of the
injury to earn in the sane or any ot her enploynent the wages
whi ch the enpl oyee was receiving at the tine of the injury.

10
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(13) "Division" neans the Division of Wrkers'
Conpensation of the Departnent of Labor and Enpl oynent
Security.

(14) (a) "Enpl oyee" neans any person who receives

renuneration froman enpl oyer for the performance of any work

or service or the provision of any goods or supplies, whether

by engaged—+n—any—enptoyrent—under—any appoi ntment or contract

for ef hire or apprenticeship, express or inplied, oral or

witten, whether lawfully or unlawfully enpl oyed, and
i ncl udes, but is not limted to, aliens and m nors.

(b) "Enpl oyee" includes any person who is an officer
of a corporation and who perforns services within this state
for rermuneration for such corporati on wthinthis—state
whet her or not such services are continuous.

Services are presuned to have been rendered to the corporation

if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns.
(c) The division may by rule establish those standard

i ndustrial classification codes and their definitions which
11
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neet the criteria of the definition of the term"construction

i ndustry" as set forth in this section.

di-vi-sien—as—proevided—in—s—446-05+snot—an—enptoeyee—For

purposes of this chapter, all persons who are being paid by a

general contractor for work performed by or as a subcontractor

or enpl oyee of a subcontractor are enpl oyees of the genera

contractor, except any person who: an—independent—contractor
. I I I I Lottt e
set—forth—in—subparagraph—(d) -

+—An—independent—contractor—+-

a—Tthe—independent—econtractor

1. Maintains a separate business with his or her own
work facility, truck, equipnent, materials, or sinilar
acconmodat i ons;

2.b— Has a social security nunber; or Fhe—independent

econtractor hol ds er—has—apptied—+or a federal enpl oyer
12
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identification nunber, if required to do so by any federal

state, or local statute, rule, or regul ati on untess—the

nd I . I . o
. I bt a e I I o e . I
wrder—state—or—federat—reguirenents;
3. e—Tthe—independent—contractor—perforns—or—agrees—to
F e . s e F
woney—and Controls the neans of performng the services or
work that he or she was hired to performor supply;

4. d—TFhe—independent—eentractoer I ncurs the principa

expenses related to the service or work that he or she

perforns or agrees to perform

5. e—Fhe—independent—cont+ractor |s responsible for the
satisfactory conpletion of work or services that he or she
perforns or agrees to performand is or could be held |iable
for a failure to conplete the work or services;

6. fF—Fhe—independent—cont+ractor Recei ves conpensation
for work or services performed for a conmission or on a
per-job or conpetitive-bid basis and not on any other basis,
such as salary or wages;

7. g—The—independent—cont+ractor May realize a profit

or suffer a loss in connection with performng work or

services; and
8. h—The—independent—eentracter Has continui ng or
recurring business liabilities or obligations.;—ant
L I ot f the ind I
e bus I I I Lot " s
receipts—to—expenditures—

However, no nore than one person per trade per job site may be

a nonenpl oyee of the general contractor. The enpl oyer shal
13
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1| post in a conspicuous place on each job site the nane and

2 | federal enployer identification nunber (or, if none is

3| required, the social security nunber) of each person who is

4 | being paid by the general contractor for work perforned on

5| that job site but is a nonenpl oyee of the general contractor
6| As used in this paragraph, the term"job site" neans that

7| project as defined by the relevant building pernmit, and the

8| term"trade" neans a trade required to be |licensed as such by
9 | the Departnment of Business and Professional Regul ation. Any
10 | person who is working in a trade that is not required to be
11| licensed as such by the Departnent of Business and

12 | Professional Regulation is considered to be an enpl oyee of the
13 | general contractor

14

e el
© 0 ~N o O

23 (e) The term "enpl oyee" does not i ncl ude:

24 1.2- A real estate sal esperson or agent, if that

25 | person agrees, in witing, to performfor renmuneration solely
26 | by way of conmi ssion

27 2.3— Bands, orchestras, and nusical and theatrica

28 | perforners, including disk jockeys, performng in |licensed

29 | premi ses as defined in chapter 562, if a witten contract

30 | evidencing an i ndependent contractor relationship is entered
31| into before the conmencenent of such entertainnent.

14
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3.4~ An owner-operator of a notor vehicle who
transports property under a witten contract with a notor
carrier which evidences a rel ationship by which the
owner - operat or assunes the responsibility of an enployer for
the performance of the contract, if the owner-operator is
required to furnish the necessary notor vehicle equi prent and
all costs incidental to the performance of the contract,
including, but not limted to, fuel, taxes, |licenses, repairs,
and hired help; and the owner-operator is paid a conmi ssion
for transportation service and is not paid by the hour or on
sone other tine-neasured basis.

4.5~ A person whose enploynent is both casual and not
in the course of the trade, business, profession, or
occupation of the enpl oyer.

5.6 A volunteer, except a volunteer worker for the
state or a county, nunicipality, or other governnental entity.
A person who does not receive nonetary renmuneration for
services is presunmed to be a volunteer unless there is
substantial evidence that a val uabl e consi derati on was
i nt ended by both enpl oyer and enpl oyee. For purposes of this
chapter, the term"volunteer" includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and
who recei ve no conpensation other than expenses in an anpunt
| ess than or equivalent to the standard mileage and per diem
expenses provided to salaried enpl oyees in the sane agency or
i f such agency does not have sal ari ed enpl oyees who receive
m | eage and per diem then such volunteers who receive no
conpensation ot her than expenses in an anount |ess than or
equi valent to the custonmary mleage and per diempaid to
salaried workers in the community as determi ned by the
di vi sion; and

15
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b. Volunteers participating in federal prograns
est abl i shed under Pub. L. No. 93-113.
6. Donestic servants in private houses.

7. Agricultural |laborers on a farmin the enploy of a

bona fide farnmer or association of farnmers who enploy 5 or

fewer regul ar enpl oyees and who enpl oy fewer than 12 ot her

enpl oyees at one tine for seasonal agricultural labor that is

conpleted in less than 30 days, if such seasonal enpl oynent

does not exceed 45 days in the sane cal endar year. The term

"farm includes stock, dairy, poultry, fruit, fur-bearing

animal s, fish, and truck farns, ranches, nurseries, and

orchards. The term"agricultural |abor" includes field

foremen, tinekeepers, checkers, and other farm | abor

supervi sory personnel

8. Professional athletes, such as professional boxers,

wrestlers, baseball, football, basketball, hockey, polo,

tennis, jai alai, and sinlar players, and notor sports teans

conpeting in a nmotor racing event as defined in s. 549. 08.

9. Persons perforning |abor under a sentence of a

court to performcomunity services as provided in s. 316.193.

10. 9~ An exercise rider who does not work for a single
horse farmor breeder, and who is conpensated for riding on a
16
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1| case-by-case basis, provided a witten contract is entered
2]linto prior to the commencenent of such activity which

3 | evidences that an enpl oyee/ enpl oyer rel ationship does not

4| exist.

5 11. #6— A taxicab, |inousine, or other passenger

6 | vehicle-for-hire driver who operates said vehicles pursuant to
7] awitten agreenent with a conpany which provides any

8 | di spatch, marketing, insurance, conmunications, or other

9 | services under which the driver and any fees or charges paid
10| by the driver to the conpany for such services are not

11| conditioned upon, or expressed as a proportion of, fare

12 | revenues.

13 (15) (a) "Enployer" neans the state and all politica
14 | subdi vi sions thereof, all public and quasi-public corporations
15| therein, every person carrying on any enploynent, and the

16 | | egal representative of a deceased person or the receiver or
17 | trustees of any person. |If the enployer is a corporation

18 | parties in actual control of the corporation, including, but
19| not linmted to, the president, officers who exercise broad
20 | corporate powers, directors, and all shareholders who directly
21| or indirectly owmn a controlling interest in the corporation
22 | are considered the enployer for the purposes of ss. 440. 105
23 | and 440. 106.

24 (b) However, a | andowner shall not be considered the
25 | enpl oyer of any person hired by the | andowner to carry out
26 | construction upon his or her own premses, if those prem ses
27 | are not intended for imediate sale or resale.

28 (16) &y "Enpl oynent;" nmeans, not including subsection
29 |(4), the paynment of any renuneration for work or services

30 | rendered or pronised, or goods or services provided or

31| prom sed and, subject to the other provisions of this chapter

17
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1| means any service perforned by an enpl oyee for the person

2 | enpl oying himor her; and-

3 th)y—Enmptoyrrent™i ncl udes:

4 (a) - Enpl oynent by the state and all politica

5| subdi vi sions thereof and all public and quasi-public

6 | corporations therein, including officers elected at the polls.
7 (b)2—~ Al private enploynments in which four or nore

8 | enpl oyees are enpl oyed by the sane enployer or, with respect
9| to the construction industry, all private enploynent in which
10 | one or nore enpl oyees are enpl oyed by the sane enpl oyer.

11 (c)3~ Volunteer firefighters responding to or

12 | assisting with fire or nedical energencies whether or not the
13| firefighters are on duty.

14 . .

15

16

17

18

19

20

21

22

23 . ' , , ,
24 , , , , ,
25 , . i .

26 , , ,

27 | tabor—supervi-sory—personnet—

28 3—Professionat—athletes——such—asprofessitonat—boxers—
29 , , , , , ,

30 ; ; ’

31 | conpeting—in—a notoer—racingevent—as—defined—in—s—549-68-
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(17) "M sconduct"” includes, but is not linmted to, the
foll owi ng, which shall not be construed in pari materia with
each ot her:

(a) Conduct evincing such willful or wanton disregard
of an enployer's interests as is found in deliberate violation
or disregard of standards of behavi or which the enpl oyer has
the right to expect of the enployee; or

(b) Carel essness or negligence of such a degree or
recurrence as to manifest culpability, wongful intent, or
evil design, or to show an intentional and substanti al
di sregard of an enployer's interests or of the enployee's
duties and obligations to the enpl oyer.

(18) "Injury" neans personal injury or death by
accident arising out of and in the course of enploynent, and
such di seases or infection as naturally or unavoidably result
fromsuch injury. Damage to dentures, eyeglasses, prosthetic
devices, and artificial linbs may be included in this
definition only when the damage is shown to be part of, or in
conjunction with, an accident. This damage nust specifically
occur as the result of an accident in the normal course of
enpl oynent .

(19) "Parent" includes stepparents and parents by
adoption, parents-in-law, and any persons who for nore than 3
years prior to the death of the deceased enpl oyee stood in the
pl ace of a parent to himor her and were dependent on the
i njured enpl oyee.

(20) "Partner" neans any person who is a nenber of a
partnership that is fornmed by two or nore persons to carry on
as coowners of a business with the understanding that there

19
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will be a proportional sharing of the profits and | osses
between them For the purposes of this chapter, a partner is a
person who participates fully in the nmanagenent of the
partnership and who is personally liable for its debts.

(21) "Pernmanent inpairnment" neans any anatomi c or
functional abnormality or |oss determ ned as a percentage of
the body as a whole, existing after the date of maximm
nedi cal inprovenent, which results fromthe injury.

(22) "Person" neans individual, partnership,
associ ation, or corporation, including any public service
cor porati on.

(23) "Self-insurer" neans:

(a) Any enployer who has secured paynent of
conpensation pursuant to s. 440.38(1)(b) or (6) as an
i ndi vi dual sel f-insurer

(b) Any enployer who has secured paynent of
conpensation through a group self-insurance fund under s.

624. 4621;

(c) Any group self-insurance fund established under s.
624. 4621;

(d) A public utility as defined in s. 364.02 or s.
366. 02 that has assuned by contract the liabilities of
contractors or subcontractors pursuant to s. 624.46225; or

(e) Any local governnent self-insurance fund
establ i shed under s. 624.4622.

(24) "Sole proprietor" means a natural person who owns
a formof business in which that person owns all the assets of
the business and is solely liable for all the debts of the
busi ness.

(25) "Spouse" includes only a spouse substantially
dependent for financial support upon the decedent and |iving

20
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with the decedent at the tine of the decedent's injury and
death, or substantially dependent upon the decedent for
financial support and living apart at that tinme for
justifiable cause.

(26) "Tinme of injury" neans the tine of the occurrence
of the accident resulting in the injury.

(27) "Wages" neans the noney rate at which the service
rendered i s reconpensed under the contract of hiring in force
at the tine of the injury and includes only the wages earned
and reported for federal inconme tax purposes on the job where
the enployee is injured and any other concurrent enpl oynent
where he or she is also subject to workers' conpensation
coverage and benefits, together with the reasonabl e val ue of
housi ng furnished to the enpl oyee by the enpl oyer which is the
per manent year-round residence of the enployee, and gratuities
to the extent reported to the enployer in witing as taxable
i ncone received in the course of enploynent fromothers than
t he enpl oyer and enpl oyer contributions for health insurance
for the enpl oyee or the enpl oyee's dependents. However,
housi ng furnished to mgrant workers shall be included in
wages unl ess provided after the tinme of injury. In enploynent
in which an enpl oyee receives consideration for housing, the
reasonabl e val ue of such housi ng conpensati on shall be the
actual cost to the enployer or based upon the Fair Market Rent
Survey promnul gated pursuant to s. 8 of the Housing and Urban
Devel opnent Act of 1974, whichever is |ess. However, if
enpl oyer contributions for housing or health insurance are
continued after the tine of the injury, the contributions are
not "wages" for the purpose of cal culating an enpl oyee's
aver age weekly wage.

21
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(28) "Weekly conpensation rate" neans and refers to
t he anobunt of conpensation payable for a period of 7
consecutive days, including any Saturdays, Sundays, holidays,
and ot her nonwor ki ng days which fall within such period of 7
consecutive days. Wen Saturdays, Sundays, holidays, or other
nonwor ki ng days imediately follow the first 7 days of
disability or occur at the end of a period of disability as
the last day or days of such period, such nonworking days
constitute a part of the period of disability with respect to
whi ch conpensation is payabl e.

(29) "Construction design professional" neans an
architect, professional engineer, |andscape architect, or
surveyor and mapper, or any corporation, professional or
general, that has a certificate to practice in the
construction design field fromthe Departnent of Business and
Pr of essi onal Regul ati on.

(30) "lIndividual self-insurer" neans any enpl oyer who
has secured paynent of conpensation pursuant to s.
440.38(1)(b) as an individual self-insurer

(31) "Donestic individual self-insurer" neans an
i ndi vi dual self-insurer

(a) Which is a corporation forned under the | aws of
this state;

(b) Who is an individual who is a resident of this
state or whose prinmary place of business is located in this
state; or

(c) Which is a partnership whose principals are
residents of this state or whose prinmary place of business is
located in this state.

(32) "Foreign individual self-insurer" neans an
i ndi vi dual self-insurer

22
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(a) Which is a corporation forned under the | aws of
any state, district, territory, or commonwealth of the United
States other than this state;

(b) Who is an individual who is not a resident of this
state and whose primary place of business is not located in
this state; or

(c) \VWhich is a partnership whose principals are not
residents of this state and whose prinary place of business is
not located in this state.

(33) "lnsolvent nenber" neans an individua
self-insurer which is a nenber of the Florida Self-Insurers
Quaranty Associ ation, |ncorporated, or which was a nenber and
has wi t hdrawn pursuant to s. 440.385(1)(b), and which has been
found insolvent, as defined in subparagraph (34)(a)l.
subpar agraph (34)(a)2., or subparagraph (34)(a)3., by a court
of conpetent jurisdictionin this or any other state, or neets
the definition of subparagraph (34)(a)4.

(34) "lnsolvency" or "insolvent" neans:

(a) Wth respect to an individual self-insurer

1. That all assets of the individual self-insurer, if
made i nmedi ately avail able, would not be sufficient to neet
all the individual self-insurer's liabilities;

2. That the individual self-insurer is unable to pay
its debts as they becone due in the usual course of business;

3. That the individual self-insurer has substantially
ceased or suspended the paynent of conpensation to its
enpl oyees as required in this chapter; or

4. That the individual self-insurer has sought
protection under the United States Bankruptcy Code or has been
brought under the jurisdiction of a court of bankruptcy as a
debtor pursuant to the United States Bankruptcy Code.

23
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(b) Wth respect to an enpl oyee claining insolvency
pursuant to s. 440.25(5), a person is insolvent who:

1. Has ceased to pay his or her debts in the ordinary
course of business and cannot pay his or her debts as they
becone due; or

2. Has been adjudicated insolvent pursuant to the
federal bankruptcy | aw.

(35) "Arising out of" pertains to occupationa
causation. An accidental injury or death arises out of
enpl oynent if work perforned in the course and scope of
enpl oynent is the najor contributing cause of the injury or
deat h.

(36) "Soft-tissue injury" neans an injury that
produces danmage to the soft tissues, rather than to the
skel etal tissues or soft organs.

24
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1 te—Second—degree—or—third—degree—burns—of—25percent
2 | er—rore—of—thetotat—body—surface—or—third-—degreeburns—ot—>5
3 | pereent—or—rore—to—theface—andhands-
4 o I C ol blind ;
5 ¢ I - I " I : L
6 I " I : I . I " L
7 I . o bt . I T I e
8 I I . . I T I e F
9 hefed I ol . I ol .
10 | exi-sted—on—3duly—1—1992,—without—regardto—anytire
11 | Hmtationrs—provided—under—that—act—
12 (37)38) "Insurer" neans a group self-insurers' fund
13 | aut hori zed by s. 624.4621, an individual self-insurer
14 | aut hori zed by s. 440.38, a conmercial self-insurance fund
15 | aut hori zed by s. 624.462, an assessabl e nmutual insurer
16 | aut hori zed by s. 628.6011, and an insurer licensed to wite
17 | workers' conpensation and enployer's liability insurance in
18 | this state. The term"carrier," as used in this chapter, neans
19 | an insurer as defined in this subsection.
20 (38)(39) "Statenent," for the purposes of ss. 440.105
21| and 440. 106, includes, but is not limted to, any notice,
22 | representation, statenent, proof of injury, bill for services,
23 | di agnosi s, prescription, hospital or doctor record, X ray,
24 | test result, or other evidence of loss, injury, or expense.
25 (39) "Medically necessary renedial treatnent, care
26 | and attendance" neans renedial treatnent, care, and attendance
27 | that an authorized treating physician has recommended in
28 | witing.
29 Section 4. Section 440.05, Florida Statutes, is
30 | anended to read:
31 (Substantial rewording of section. See
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1 s. 440.05, F.S., for present text.)
2 440.05 Election of exenption; revocation of
3| election.--
4 (1) The followi ng classes of persons, as defined by s.
5] 440.02, who are not primarily engaged in the construction
6| industry, as that termis defined in s. 440.02, are exenpt
7| fromthis chapter unless they el ect otherwi se in accordance
8 | with subsection (2):
9 (a) Sole proprietors;
10 (b) Partners as defined in this section; and
11 (c) Corporate officers as defined in this section
12 (2) Any person who is exenpted fromthis chapter under
13| this section who secures, or whose enpl oyer secures for himor
14 | her, workers' conpensation insurance coverage is considered to
15| have waived the right to such an exenption and is subject to
16 | the provisions of this chapter
17 (3) Every enterprise conducting business in this state
18 | shall nmintain business records as specified by the division
19| by rule, which rules nust include the provision that any
20 | corporation with exenpt officers and any partnership with
21 | exenpt partners nust maintain witten statenents of those
22 | exenpted persons affirmatively acknow edgi ng each such
23 | individual's exenpt status.
24 (4) Any sole proprietor or partner clainmng an
25 | exenption under this section shall nmaintain a copy of his or
26 | her federal incone tax records for each of the i mediately
27 | previous 3 years in which he or she clains an exenption. Such
28 | federal incone tax records nust include a conplete copy of the
29 | following for each year in which an exenption is clained:
30 (a) For sole proprietors, a copy of Federal |ncome Tax
31| Form 1040 and its acconpanyi ng Schedul e C,
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(b) For partners, a copy of the partner's Federa

I ncone Tax Schedule K-1 (Form 1065) and Federal |ncone Tax

Form 1040 and its acconpanyi ng Schedule E. The sole proprietor

or partner in question shall produce, upon request by the

di vision, a copy of those docunents together with a statenent

by the sole proprietor that the tax records provided are true

and accurate copies of what the sole proprietor or partner has

filed with the federal Internal Revenue Service. The statenent

nust be signed under oath by the sole proprietor or partner in

guestion and nmust be notarized. The division shall issue a

stop-work order under s. 440.107(5) to any sole proprietor or

partner who fails or refuses to produce a copy of the tax

records and affidavit required under this paragraph to the

di vision within 3 business days after that request and who has

failed to otherwi se secure insurance for the provision of

wor kers' conpensation benefits for hinmself or herself if

requi red under this chapter to do so.

(5) Any corporate officer claining an exenpti on under

this section nmust be listed on the records of this state's

Secretary of State, Division of Corporations, as a corporate

officer. If the person who clains exenption as a corporate

officer is not so listed on the records of the Secretary of

State, the individual nust provide to the division, upon

request by the division, a notarized affidavit stating that

the individual is a bona fide officer of the corporation and

stating the date his or her appointnent or election as a

corporate officer becane or will becone effective. The

statenent nust be signed under oath by both the officer in

guestion and the president or chief operating officer of the

corporation and nust be notarized. The division shall issue a

stop-work order under s. 440.107(1) to any person who clai ns
27
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to be exenpt as a corporate officer but who fails or refuses

to produce the docunents required under this subsection to the

di vision within 3 business days after the request is nade and

who has failed to otherwi se secure the i nsurance of workers

conpensation benefits for hinself or herself if required under

this chapter to do so

(6) A sole proprietor, partner, or corporate officer

of a business entity that has not been in operation | ong

enough to have filed with the Internal Revenue Service, or to

have been required by the Internal Revenue Service to file,

its first annual federal incone tax return is not eligible for

exenption fromthis chapter

(7) Exenptions pertain only to the person claimng

exenption and only for the entity that is the subject of the

federal incone tax reports filed by the person claining the

exenption. A separate exenption is required for every

proprietorship, partnership, or corporation fromwhich an

i ndi vidual receives any renuneration for |abor, services, or

products provided.

(8) Sole proprietors, partners, and corporate

officers, as those terns are defined in s. 440.02, of sole

proprietorshi ps, partnerships, and corporations that are

primarily engaged in the construction industry as that termis

defined in s. 440.02 are not eligible for exenption fromthis

chapter.

Section 5. Subsection (1) of section 440.09, Florida
Statutes, is anended to read:

440. 09 Coverage. - -

(1) The enployer shall pay conpensation or furnish
benefits required by this chapter if the enpl oyee suffers an
acci dental conpensable injury or death arising out of work

28
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perforned in the course and the scope of enpl oynment. The
injury, its occupational cause, and any resulting
mani f estations, e disability, or inpairnment shall be

established to a reasonabl e degree of nedical certainty and by
obj ective nedical findings. In cases involving occupationa

di sease or repetitive exposure, or both, both causation and

sufficient exposure to support causation nust be proven by

cl ear and convi nci ng evi dence. Mental or nervous injuries

occurring as a manifestation of an injury conpensabl e under
this section shall be denpnstrated by clear and convincing
evi dence through objective nedical findings concerning the

results of the injury froma division-certified psychiatrist.

Conpensation may not be paid as a result of any inpairnent

rating for psychiatric inpairnents.

(a) This chapter does not require any conpensation or
benefits for any subsequent injury the enployee suffers as a
result of an original injury arising out of and in the course
of enpl oynent unless the original injury is the nmajor
contributing cause of the subsequent injury.

(b) If an injury arising out of and in the course of
enpl oynent conbines with a preexisting disease or condition to
cause or prolong disability or need for treatnent, the
enpl oyer nust pay conpensation or benefits required by this
chapter only to the extent that the injury arising out of and
in the course of enploynent is and remains the major
contributing cause of the disability or need for treatnent.

(c) Death resulting froman operation by a surgeon
furni shed by the enpl oyer for the cure of hernia as required
in s. 440.15(6) shall for the purpose of this chapter be
considered to be a death resulting fromthe acci dent causing
t he herni a.
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(d) If an accident happens while the enpl oyee is
enpl oyed el sewhere than in this state, which would entitle the
enpl oyee or his or her dependents to conpensation if it had
happened in this state, the enployee or his or her dependents
are entitled to conpensation if the contract of enploynent was
made in this state, or the enploynent was principally
localized in this state. However, if an enpl oyee receives
conpensation or danages under the |aws of any other state, the
total conpensation for the injury nmay not be greater than is
provided in this chapter.

Section 6. Section 440.10, Florida Statutes, is
amended to read:

440.10 Liability for conpensation.--

(1) (a) Every enployer conming within the provisions of
this chapter, including any brought within the chapter by
wai-ver—of—exetuston—oer—of exenption, shall be liable for, and
shal | secure, the paynent to his or her enployees, or any
physi ci an, surgeon, or pharnaci st providing services under the
provi sions of s. 440.13, of the conpensation payabl e under ss.
440. 13, 440.15, and 440.16. Any contractor or subcontractor
who engages in any public or private construction in the state
shal | secure and maintain conpensation for his or her
enpl oyees under this chapter as provided in s. 440. 38.

(b) In case a contractor sublets any part or parts of
his or her contract work to a subcontractor or subcontractors,
all of the enployees of such contractor and subcontractor or
subcontractors engaged on such contract work shall be deened
to be enployed in one and the sane business or establishnent;
and the contractor shall be liable for, and shall secure, the
payment of conpensation to all such enpl oyees, except to
enpl oyees of a subcontractor who has secured such paynent.
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(c) A contractor may require a subcontractor to
provi de evidence of workers' conpensation insurance or a copy
of his or her certificate of election. A subcontractor
el ecting to be exenpt as—a—soteproprietor—partner—o+
of-Hecer—of—a—corporatioen shall provide a copy of his or her

certificate of election to the contractor

(d)1. If a contractor becones |iable for the paynent
of conpensation to the enpl oyees of a subcontractor who has
failed to secure such paynent in violation of s. 440.38, the
contractor or other third-party payor shall be entitled to
recover fromthe subcontractor all benefits paid or payable
plus interest unless the contractor and subcontractor have
agreed in witing that the contractor will provide coverage.

2. If a contractor or third-party payor becones |iable
for the paynent of conpensation to the enployee of a
subcontractor who is actively engaged in the construction
i ndustry and has elected to be exenpt fromthe provisions of
this chapter, but whose election is invalid, the contractor or
third-party payor may recover fromthe claimant, partnership,
or corporation all benefits paid or payable plus interest,
unl ess the contractor and the subcontractor have agreed in
witing that the contractor will provide coverage.

(e) A subcontractor is not liable for the paynent of
conpensation to the enpl oyees of another subcontractor on such
contract work and is not protected by the
excl usi veness-of-liability provisions of s. 440.11 from action
at law or in admralty on account of injury of such enpl oyee
of anot her subcontractor

(f) If an enployer willfully fails to secure
conpensation as required by this chapter, the division my
assess agai nst the enployer a penalty not to exceed $5, 000 for
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1| each enpl oyee of that enployer who is classified by the

2 | enpl oyer as an independent contractor but who is found by the
3| division to not neet the criteria for an independent

4| contractor that are set forth in s. 440.02.

5 (g) For purposes of this section, a person is

6 | conclusively presuned to be an independent contractor if«

7 4+~ the i ndependent contractor provi des the genera

8| contractor with an affidavit stating that he or she neets al
9| the requirements of s. 440.02(14)(d). An;—and

10 2—Fhe—independent—econtractor—provides—the—general
11 | eontractor—wth—a—vaH-d—certifecate—of—workers—conpensation
12 | instrance—or—a—vab-d—certiftecate—of—exenptionissued—by—the
13 | ei~visten—

14

15 | A—sete——proprietor—partner—ot officer of a corporation who
16 | el ects exenption fromthis chapter by filing a certificate of
17 | el ection under s. 440.05 nmay not recover benefits or

18 | conpensation under this chapter. An independent contractor
19 | who provides the general contractor with beth an affidavit
20 | stating that he or she neets the requirenents of s.

21| 440.02(14) (d) ant—a—certifiecate—of—exenptton i s not an

22 | enpl oyee under s. 440.02(14)(c) and may not recover benefits
23 | under this chapter. For purposes of determning the

24 | appropriate prem um for workers' conpensation coverage,

25| carriers may not consider any person who neets the

26 | requirenents of this paragraph to be an enpl oyee.

27 (2) Conpensation shall be payable irrespective of

28 | fault as a cause for the injury, except as provided in s.

29 | 440.09(3).

30 Section 7. Subsections (2), (3), (4), (5), and (6) of
31| section 440.13, Florida Statutes, are anended to read:
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440.13 Medical services and supplies; penalty for
violations; limtations.--

(2) MEDI CAL TREATMENT; DUTY OF EMPLOYER TO FURNI SH. - -

(a) Subject tothe limtations specified el sewhere in
this chapter, the enployer shall furnish to the enpl oyee such
nedi cal |y necessary renedial treatnent, care, and attendance
for such period as the nature of the injury or the process of
recovery may require, including nedicines, nedical supplies,
dur abl e nedi cal equi pnent, orthoses, prostheses, and other
nedi cal |y necessary apparatus. Renedial treatnent, care, and
att endance, includi ng work-hardeni ng prograns or
pai n- managenent prograns accredited by the Conmi ssion on
Accreditation of Rehabilitation Facilities or Joint Conm ssion
on the Accreditation of Health Organizations or
pai n- managenent prograns affiliated with nedical schools,
shal | be considered as covered treatnent only when such care
is given based on a referral by a physician as defined in this
chapter. Each facility shall nmaintain outcone data, including
work status at discharges, total program charges, total nunber
of visits, and length of stay. The departnent shall utilize
such data and report annually to the President of the Senate
and the Speaker of the House of Representatives regarding the
ef ficacy and cost-effectiveness of such program—ne—tater—than
Cetober—1,—1994. Medical ly necessary treatnent, care, and
attendance does not include chiropractic services in excess of
18 treatnents or rendered 8 weeks beyond the date of the
initial chiropractic treatnment, whichever conmes first, unless
the carrier authorizes additional treatnent or the enployee is
catastrophically injured.

(b) The enployer shall provide appropriate
prof essi onal or nonprofessional attendant care perfornmed only
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at the direction and control of a physician when such care is
nedi cal |y necessary. The val ue of nonprofessional attendant
care provided by a famly nenber nust be determ ned as
foll ows:

1. If the fanmly nenber is not enployed, the per-hour
val ue equal s the federal m ninmum hourly wage.

2. If the famly nenber is enployed and elects to
| eave that enploynent to provide attendant or custodial care,
t he per-hour value of that care equal s the per-hour val ue of
the famly nenber's forner enploynent, not to exceed the
per - hour value of such care available in the community at
| arge. However, the hourly rate paid to the fanm |y nmenber nust

not exceed the hourly rate received in the enpl oynent that the

fam |y nenber quit to provide such care, nor nmay the weekly

anount paid to the fanmly nenber for providing such care

exceed the weekly anount that the famly nenber previously

earned. A fam |y nenber or a conbination of fanily nenbers
provi di ng nonprof essi onal attendant care under this paragraph
may not be conpensated for nore than a total of 12 hours per
day.

(c) When no nedical treatnent has been provided and ++

the enployer fails to provide any treatnent or care required
by this section after request by the injured enpl oyee, the
enpl oyee may obtain such treatnent at the expense of the
enpl oyer, if the treatnent is conpensable and nedically
necessary. There nust be a specific request for the treatnent,
and the enployer or carrier nust be given a reasonable tine
period within which to provide the treatnent or care. However,
the enployee is not entitled to recover any anount personally
expended for the treatnent or service unless he or she has
requested the enployer to furnish that treatnent or service
34
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1| and the enployer has failed, refused, or neglected to provide
2| any nedical treatnent de—se within a reasonable tine or unless
3| the nature of the injury requires such treatnent, nursing, and
4 | services and the enployer or his or her superintendent or

5| foreman, having know edge of the injury, has neglected to

6 | provide any the treatnent or service.

7 (d) The carrier has the right to transfer the care of
8| an injured enployee fromthe attending health care provider if
9 | an i ndependent nedi cal exami nation determ nes that the

10 | enpl oyee is not nmeking appropriate progress in recuperation

11 (e) Except in energency situations and for treatnent
12 | rendered by a nmanaged care arrangenent, after any initial

13 | exami nation and di agnosis by a physician providing renedi al

14 | treatnment, care, and attendance, and before a proposed course
15| of nedical treatnent begins, each insurer shall review, in

16 | accordance with the requirenents of this chapter, the proposed
17 | course of treatnent, to determ ne whet her such treatnment woul d
18 | be recogni zed as reasonably prudent. The review nust be in

19 | accordance with all applicable workers' conpensation practice
20 | paraneters. The insurer nust accept any such proposed course
21| of treatnment unless the insurer notifies the physician of its
22 | specific objections to the proposed course of treatnment by the
23| close of the tenth business day after notification by the

24 | physician, or a supervised designee of the physician, of the
25 | proposed course of treatnent.

26 (3) PROVIDER ELIGABILITY; AUTHORI ZATI ON. - -

27 (a) As a conditionto eligibility for paynment under

28 | this chapter, a health care provider who renders services nust
29| be a certified health care provider and nust receive

30| authorization fromthe carrier before providing treatnent.

31| This paragraph does not apply to energency care. The division
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shal | adopt rules to inplenent the certification of health
care providers. As a one-tine prerequisite to obtaining
certification, the division shall require each physician to
denonstrate proof of conpletion of a m ninum 5-hour course
that covers the subject areas of cost containnment, utilization
control, ergonomcs, and the practice paraneters adopted by

t he division governing the physician's field of practice. The
di vision shall coordinate with the Agency for Health Care

Adm nistration, the Florida Medical Association, the Florida
Ost eopat hi ¢ Medi cal Association, the Florida Chiropractic
Associ ation, the Florida Podiatric Medical Association, the
Fl orida Optonetric Association, the Florida Denta

Associ ation, and other health professional organizations and
their respective boards as deened necessary by the Agency for
Health Care Administration in conplying with this subsection
No—tater—than—Cectober—1,—1994-The di vi sion shall adopt rules
regarding the criteria and procedures for approval of courses
and the filing of proof of conpletion by the physicians.

(b) A health care provider who renders energency care
nmust notify the carrier by the close of the third busi ness day
after it has rendered such care. If the energency care results
in adm ssion of the enployee to a health care facility, the
health care provider nust notify the carrier by tel ephone
within 24 hours after initial treatment. Energency care is not
conpensabl e under this chapter unless the injury requiring
energency care arose as a result of a work-related acci dent.
Pursuant to chapter 395, all l|icensed physicians and health
care providers in this state shall be required to nmake their
services avail able for energency treatnment of any enpl oyee
eligible for workers' conpensation benefits. To refuse to nake
such treatnent available is cause for revocation of a |icense.
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1 (c) A health care provider may not refer the enpl oyee
2| to another health care provider, diagnostic facility, therapy
3| center, or other facility wi thout prior authorization fromthe
4 | carrier, except when energency care is rendered. Any referra
5] nmust be to a health care provider that has been certified by
6| the division, unless the referral is for energency treatnent.
7 (d) A carrier nust respond to a request for

8 | authorization made directly froma health care provider;by

9 | tel ephone or in witing—te—areguest—for—atthorization by the
10| close of the third business day after receipt of the request.
11 ) A carrier who fails to respond to a witten request for

12 | aut hori zation for referral for nedical treatnent by the close
13| of the third business day after receipt of the request nmade
14 | directly froma health care provider consents to the nedica
15| necessity for such treatnment. Al such requests nust be nade
16 | to the carrier. Notice to the carrier does not include notice
17 | to the enpl oyer.

18 (e) Carriers shall adopt procedures for receiving,

19 | revi ewi ng, docunenting, and responding to requests for
20 | aut hori zation. Such procedures shall be for a health care
21 | provider certified under this section
22 (f) By accepting paynent under this chapter for
23| treatnent rendered to an injured enployee, a health care
24 | provider consents to the jurisdiction of the division as set
25| forth in subsection (11) and to the subm ssion of all records
26 | and other information concerning such treatnent to the
27 | division in connection with a rei nbursenent dispute, audit, or
28 | review as provided by this section. The health care provider
29 | must further agree to conply with any decision of the division
30 | rendered under this section
31
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1 (g) The enployee is not liable for paynent for nedica
2| treatnment or services provided pursuant to this section except
3| as otherwi se provided in this section

4 (h) The provisions of s. 456.053 are applicable to

5| referrals anong health care providers, as defined in

6 | subsection (1), treating injured workers.

7 (i) Notwi thstandi ng paragraph (d), a claimfor

8 | specialist consultations, surgical operations,

9 | physi ot herapeutic or occupational therapy procedures, X-ray
10 | exami nations, or special diagnostic |laboratory tests that cost
11 | nore than $1,000 and other specialty services that the
12 | division identifies by rule is not valid and rei nbursabl e
13 | unless the services have been expressly authorized by the
14 | carrier, or unless the carrier has failed to respond within 10
15 ]| days to a witten request for authorization, or unless
16 | emergency care is required. The insurer shall not refuse to
17 | aut hori ze such consultation or procedure unless the health
18 | care provider or facility is not authorized or certified or
19 | unl ess an expert nedical advisor has determ ned that the
20| consultation or procedure is not nedically necessary or
21 | ot herwi se conpensabl e under this chapter. Authorization of a
22 | treatnent plan does not constitute express authorization for
23 | purposes of this section, except to the extent the carrier
24 | provides otherwise in its authorization procedures. This
25 | paragraph does not linit the carrier's obligation to identify
26 | and disallow overutilization or billing errors.

27 (j) Notwithstanding anything in this chapter to the

28 | contrary, a sick or injured enpl oyee shall be entitled, at al
29| tines, to free, full, and absolute choice in the sel ection of
30 | the pharmacy or pharnmaci st dispensing and filling

31| prescriptions for nedicines required under this chapter. It is
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expressly forbidden for the division, an enployer, or a
carrier, or any agent or representative of the division, an
enpl oyer, or a carrier to select the pharnmacy or pharnmaci st
which the sick or injured enpl oyee nust use; condition
coverage or payment on the basis of the pharmacy or pharnaci st
utilized; or to otherwise interfere in the selection by the
sick or injured enployee of a pharmacy or pharnaci st.

(k) Notwithstanding s. 440.13(12), the carrier nay be
allowed to provide for appropriate financial incentives to

reduce service costs and utilization without sacrificing the

guality of service

(4) NOTICE OF TREATMENT TO CARRI ER; FILING WTH
DI VI SI ON. - -

(a) Any health care provider providing necessary

renedi al treatnent, care, or attendance to any injured worker
shal |l subnmit treatnent reports to the carrier in a fornmat
prescribed by the division. A claimfor nedical or surgica
treatnent is not valid or enforceabl e agai nst such enpl oyer or
enpl oyee, unless, by the close of the third business day
following the first treatnent, the physician providing the
treatnent furnishes to the enployer or carrier a prelimnary
notice of the injury and treatnment on forns prescribed by the
di vision and, within 15 days thereafter, furnishes to the

enpl oyer or carrier a conplete report, and subsequent thereto
furni shes progress reports, if requested by the enpl oyer or
insurance carrier, at intervals of not |less than 3 weeks apart
or at less frequent intervals if requested on forns prescribed
by the division.

(b) A Each nedical report or bill obtained or received
by the enployer, the carrier, or the injured enpl oyee, or the
attorney for the enployer, carrier, or injured enployee, wth
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respect to the renedial treatnent or care of the injured
enpl oyee, including any report of an exam nation, diagnosis,
or disability evaluation, nust be filed with the Division of
Wor kers' Conpensation pursuant to rul es adopted by the

di vision. The health care provider shall also furnish to the
i njured enployee or to his or her attorney, on demand, a copy
of his or her office chart, records, and reports, and nay
charge the injured enpl oyee an anpbunt authorized by the

di vision for the copies. Each such health care provider shal
provide to the division any additional information about the
renedi al treatnent, care, and attendance that the division
reasonably requests.

(c) It is the policy for the administration of the
wor kers' conpensation systemthat there be reasonabl e access
to nedical information by all parties to facilitate the
sel f-executing features of the law. Notw thstandi ng the
limtations in s. 456.057 and subject to the limtations in s.
381. 004, upon the request of the enployer, the carrier, a
rehabilitation provider, the nanaged-care case nmnhager, or the

attorney for either the enployer or the carrier ef—them the

nedi cal records of an injured enployee nust be furnished to
t hose persons and the nedical condition of the injured
enpl oyee nust be discussed with those persons, if the records
and the discussions are restricted to conditions relating to
the workpl ace injury. Any such discussions may be held before
or after the filing of a claimw thout the know edge, consent,
or presence of any other party or his or her agent or
representative. A health care provider who willfully refuses
to provide nedical records or to discuss the nedical condition
of the injured enployee, after a reasonable request is made
for such information pursuant to this subsection, shall be
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subj ect by the division to one or nore of the penalties set
forth in paragraph (8)(b). As used in this paragraph, the term

to discuss" neans to freely exchange ideas, facts, and

findi ngs anong the parties and health care providers in a

manner designed to aid the parties in reaching concl usi ons

that will enable themto carry out their |egal obligations and

responsibilities.
(5) | NDEPENDENT MEDI CAL EXAM NATI ONS. - -
(a) In any dispute concerning overutilization, nedica

benefits, conpensability, the need for the claimnt to have a

change in physician,or disability under this chapter, the

carrier or the enployee nay sel ect an i ndependent nedica
exam ner. The exam ner may not be a health care provider
treating or providing other care to the enpl oyee. An
i ndependent nedi cal exam ner nay not render an opinion outside
his or her area of expertise, as denonstrated by licensure and
appl i cabl e practice paraneters.

(b) Each party is bound by his or her selection of an
i ndependent nedical examner as a result of injury, is

entitled to only one such exanminer and to an examiner only in

one specialty,and is entitled to an alternate exaniner only
if:

1. The examiner is not qualified to render an opinion
upon an aspect of the enployee's illness or injury which is
material to the claimor petition for benefits;

2. The exam ner ceases to practice in the specialty
relevant to the enpl oyee's condition

3. The examiner is unavail able due to injury, death,
or relocation outside a reasonably accessi bl e geographi c area;
or

4. The parties agree to an alternate examni ner
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Any party may request, or a judge of conpensation clains nmay
require, designation of a division nedical advisor as an
i ndependent nedi cal exam ner. The opinion of the advisors
acting as exam ners shall not be afforded the presunption set
forth in paragraph (9)(c).

(c) The carrier may, at its election, contact the
claimant directly to schedul e a reasonable tine for an
i ndependent nedi cal exami nation. The carrier nust confirmthe
scheduling agreenent in witing within 5 days and notify
claimant's counsel, if any, at |least 7 days before the date
upon whi ch the i ndependent nedical examination is scheduled to
occur. An attorney representing a claimant is not authorized
to schedul e i ndependent nedi cal eval uations under this
subsecti on.

(d) If the enployee fails to appear for the
i ndependent nedi cal exam nation wi thout good cause and fails
to advi se the physician at |east 24 hours before the schedul ed
date for the exanination that he or she cannot appear, the
enpl oyee is barred fromrecovering conpensation for any period
during which he or she has refused to submt to such
exam nation. Further, the enpl oyee shall reinburse the carrier
50 percent of the physician's cancellation or no-show fee
unl ess the carrier that schedul es the exanmination fails to
timely provide to the enployee a witten confirmation of the
date of the exam nation pursuant to paragraph (c) which
i ncl udes an expl anation of why he or she failed to appear. The
enpl oyee may appeal to a judge of conpensation clains for
rei mbursenent when the carrier wthholds paynent in excess of
the authority granted by this section
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1 (e) Unless conpensability has been denied, a Ne

2 | nmedi cal opinion other than the opinion of a nedical advisor

3 | appointed by the judge of conpensation clains or division, an
4 | i ndependent nedi cal exaniner, a peer-review consultant

5] pursuant to a utilization review under subsection (6),or an

6 | authorized treating provider is inadnissible atgmssibte in

7 | proceedi ngs before the judges of conpensation clains. In cases
8 | invol vi ng occupational disease or repetitive trauna, a nedica
9| opinion is inadnissible unless it is based on reliable

10| scientific principles that are sufficiently established to

11 | have gai ned general acceptance in the pertinent area of

12 | specialty.

13 (f) Attorney's fees incurred by an injured enployee in
14 | connection with delay of or opposition to an independent

15 | nedi cal examination, including, but not limted to, notions

16 | for protective orders, are not recoverabl e under this chapter
17 (6) UTILIZATION REVIEW --Carriers shall review al

18 | bills, invoices, and other clains for paynent submitted by

19| health care providers in order to identify overutilization and
20| billing errors, and nay hire peer review consultants or

21 | conduct independent nedical evaluations. Such consultants,

22 | i ncludi ng peer review organi zations, are imune fromliability
23] in the execution of their functions under this subsection to
24 | the extent provided in s. 766.101. If a carrier finds that

25| overutilization of nedical services or a billing error has

26 | occurred, it nust disallow or adjust paynent for such services
27 | or error without order of a judge of conpensation clains or

28 | the division, if the carrier, in nmaking its determ nation, has
29 | conplied with this section and rul es adopted by the division
30| Any physician's action as a peer-review consultant or as an

31| i ndependent nedi cal examiner is an independent nedica
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exam nation for purposes of resolving disputes arising as a

result of the peer review or independent nedi cal exanination

The eval uati on and such reports are adm ssible before the

judge of conpensation clains if the carrier decides to enter

the reports into evidence; however, such independent nedica

eval uations nust not be included in the nunber specified in

subsection (5).
Section 8. Subsections (2) and (5) of section 440. 134,
Fl ori da Statutes, are anended to read

440. 134 Wrkers' conpensati on nmanaged care
arrangenent. - -
(2)(a) The enpl oyer nmay, subject to the limtations

specified el sewhere in this chapter, furnish to the enpl oyee

sol el y through managed-care arrangenents such nedically

necessary renedial treatnent, care, and attendance for such

period as the nature of the injury or the process of recovery

requires.

(b) tay The agency shall authorize an insurer to offer
or utilize a workers' conpensation nanaged care arrangenment
after the insurer files a conpleted application along with the
paynment of a $1,000 application fee, and upon the agency's
being satisfied that the applicant has the ability to provide
gquality of care consistent with the prevailing professiona
standards of care and the insurer and its workers
conpensati on managed care arrangenent otherw se neets the
requi rements of this section. No insurer nmay offer or utilize
a managed care arrangenent w thout such authorization. The
aut hori zati on, unl ess sooner suspended or revoked, shal
automatically expire 2 years after the date of issuance unless
renewed by the insurer. The authorization shall be renewed
upon application for renewal and paynent of a renewal fee of
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$1, 000, provided that the insurer is in conpliance with the
requi renments of this section and any rul es adopted hereunder
An application for renewal of the authorization shall be nade
90 days prior to expiration of the authorization, on forns
provi ded by the agency. The renewal application shall not
require the resubni ssion of any docunents previously filed
with the agency if such docunents have renmined valid and
unchanged since their original filing.

(5) An insurer that offers or utilizes a workers

conpensati on managed care arrangenent in this state nust file

a proposed managed care plan of operation with the agency in a
format prescribed by the agency. The plan of operation nust
contain evidence that all covered services are avail abl e and
accessi bl e, including a denonstration that:

(a) Such services can be provided with reasonabl e
pronmptness with respect to geographic |ocation, hours of
operation, and after-hour care. The hours of operation and
availability of after-hour care nust reflect usual practice in
the local area. Geographic availability nust reflect the usua
travel tines within the conmunity.

(b) Unless the agency determnes that insufficient
nunbers of providers are avail able, the nunber of providers in
t he workers' conpensati on nmanaged care arrangenent service
area are sufficient, with respect to current and expected
workers to be served by the arrangenent, either
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1 1. By delivery of all required nedical services; or

2 2. Through the ability to make appropriate referrals
3| within the provider network.

4 (c) There are witten agreenents with providers

5| describing specific responsibilities.

6 (d) Energency care is available 24 hours a day and 7
7 | days a week.

8 (e) In the case of covered services, there are witten
9| agreenents with providers prohibiting such providers from

10| billing or otherw se seeking rei nbursenent from or recourse
11 | agai nst any i njured worker.

12 Section 9. Paragraph (a) of subsection (1) of section
13| 440. 14, Florida Statutes, is anended, and subsection (5) is
14 | added to that section, to read:

15 440.14 Deternination of pay.--

16 (1) Except as otherwi se provided in this chapter, the
17 | average weekly wages of the injured enployee at the tine of
18 | the injury shall be taken as the basis upon which to conpute
19 | conpensation and shall be determ ned, subject to the

20| limtations of s. 440.12(2), as follows:

21 (a) If the injured enpl oyee has worked in the

22 | enpl oynent in which she or he was working at the tine of the
23| injury, whether for the sane or another enployer, during

24 | substantially the whole of 13 weeks inmedi ately preceding the
25| injury, her or his average weekly wage shall be one-thirteenth
26 | of the total anobunt of wages earned in such enploynent during
27 | the 13 weeks. As used in this paragraph, the term

28 | "substantially the whol e of 13 weeks" neans an actual shatH—be
29 | deeret—torean—and—+efer—to—a—constructive period of 13 weeks
30| as a whole, which shall be defined as the 13 conpl et e weeks,
31| in accordance with the enployer's regul ar payroll peri ods,
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1| before the week in which the injury occurs,a consecutive

2| period of 91 days, and the term "during substantially the

3 | whol e of 13 weeks" shall be deened to nean during not |ess

4| than 90 percent of the total customary full-tine hours of

5| enpl oynent within such period considered as a whol e.

6 (5) If concurrent enploynent is to be used in

7| calculating the average weekly wage, the enpl oyee is

8 | responsi bl e for providing earnings fromconcurrent enpl oynent
9|to the enployer/carrier within 45 days after the injury or

10| after the first paynent of conpensation. Failure to provide
11| such information will result in concurrent enpl oynent not

12 | being added to such cal cul ation

13 Section 10. Paragraph (b) of subsection (1), paragraph
14 | (a) of subsection (3), and paragraph (a) of subsection (10) of
15 | section 440.15, Florida Statutes, are anended to read:

16 440.15 Conpensation for disability.--Conpensation for
17 | disability shall be paid to the enpl oyee, subject to the

18| linmts provided in s. 440.12(2), as foll ows:

19 (1) PERMANENT TOTAL DI SABI LI TY. - -
20 (b) Any conpensable injury eligible for pernmanent
21| total benefits nust be of a nature and severity that prevents
22 | the enpl oyee frombeing able to performhis or her previous
23 | work or any work available in substantial nunbers within the
24 | national econony. If the enployee is engaged in or is
25 | physically capabl e of bei ng engaged in any gai nful enpl oynent,
26 | i ncl udi ng sheltered enpl oynent, he or she is not entitled to
27 | permanent total disability. The burden is on the enpl oyee to
28 | establish that he or she is unable, due to physica
29 | limtations, to performeven part-tine sedentary work if such
30| work is available within a 100-nm | e radius of the enpl oyee's
31 | resi dence. tnty—a—eatastrophic—iniury—as—defHned—n——s—446-02
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(3) PERMANENT | MPAI RVENT AND-WAGE-LGSS BENEFI TS. - -
(a) Inpairnment benefits.--

1. Once the enployee has reached the date of maxi mum
nedi cal inprovenent, inpairnent benefits are due and payabl e
within 20 days after the carrier has know edge of the
i mpai r nent .

2. The three-nenber panel, in cooperation with the
di vi sion, shall establish and use a uniform pernanent
i mpai rnent rating schedule. This schedul e nust be based on
nedically or scientifically denonstrable findings as well as
the systens and criteria set forth in the American Medica
Association's CGuides to the Eval uati on of Permanent
| npai rment; the Snellen Charts, published by Anerican Mdica
Associ ation Cormittee for Eye Injuries; and the M nnesota
Departnent of Labor and Industry Disability Schedul es. The
schedul e shoul d be based upon objective findings. The schedul e
shal | be nore conprehensive than the AVA GQuides to the
Eval uati on of Pernanent |npairnment and shall expand the areas
al ready addressed and address additional areas not currently
contained in the guides. On August 1, 1979, and pending the
adoption, by rule, of a permanent schedule, Quides to the
Eval uati on of Pernmanent |npairnment, copyright 1977, 1971
1988, by the Anerican Medical Association, shall be the
tenmporary schedul e and shall be used for the purposes hereof.
For injuries after July 1, 1990, pending the adoption by
division rule of a uniformdisability rating schedul e, the
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M nnesot a Departnment of Labor and Industry Disability Schedul e
shal | be used unless that schedul e does not address an injury.
In such case, the Guides to the Eval uati on of Per nanent

| npai rment by the Anerican Medical Association shall be used.
Det ermi nati on of permanent inpairnment under this schedul e nmust
be made by a physician |icensed under chapter 458, a doctor of
osteopathic nedicine licensed under chapters 458 and 459, a
chiropractic physician |licensed under chapter 460, a podiatric
physician |icensed under chapter 461, an optonetrist |icensed
under chapter 463, or a dentist licensed under chapter 466, as
appropriate considering the nature of the injury. No other
persons are authorized to render opinions regarding the

exi stence of or the extent of permanent inpairnent.

3. Al inpairnent incone benefits shall be based on an
i mpai rnent rating using the inpairnment schedule referred to in
subparagraph 2. |npairnent incone benefits are paid biweekly
weekly at the rate of 66 2/3 56 percent of the enployee's
average weekly wage tenporary—totat—disabitity—benefit not to
exceed the maxi mum weekly benefit under s. 440.12. An
enpl oyee's entitlenent to inpairnent incone benefits begins
the day after the enployee reaches maxi mum nedi cal i nprovenent
or the expiration of tenporary benefits, whichever occurs
earlier, and continues until the earlier of:

a. The expiration of a period conputed at the rate of
3 weeks for each percentage point of inpairnent; or

b. The death of the enpl oyee.

4. After the enployee has been certified by a doctor
as havi ng reached nmaxi num nedi cal inprovenent or 6 weeks
before the expiration of tenporary benefits, whichever occurs
earlier, the certifying doctor shall evaluate the condition of
t he enpl oyee and assign an inpairnment rating, using the
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i mpai rnent schedul e referred to in subparagraph 2.
Conpensation is not payable for the nental, psychol ogical, or
enotional injury arising out of depression from being out of
work or from preexisting nental, psychol ogical, or enotiona

conditions. If the certification and eval uation are perforned
by a doctor other than the enployee's treating doctor, the
certification and eval uation nust be submitted to the treating
doctor, and the treating doctor nust indicate agreenent or

di sagreenent with the certification and eval uation. The
certifying doctor shall issue a witten report to the

di vi sion, the enployee, and the carrier certifying that
maxi nrum nedi cal inprovenent has been reached, stating the

i mpai rnent rating, and providing any other information
required by the division. If the enployee has not been
certified as having reached maxi mum nedi cal inprovenent before
the expiration of 102 weeks after the date tenporary total
disability benefits begin to accrue, the carrier shall notify
the treating doctor of the requirenents of this section

5. The carrier shall pay the enpl oyee inpairnent
i ncone benefits for a period based on the inpairnent rating.

6. The division may by rule specify forms and
procedures governing the nethod of paynent of wage | oss and
apairrent benefits for dates of accidents before January 1,
1994, and inpai rnent benefits for dates of accidents on or
after January 1, 1994.

(10) EMPLOYEE ELI G BLE FOR BENEFI TS UNDER THI S CHAPTER
AND FEDERAL OLD- AGE, SURVI VORS, AND DI SABI LI TY | NSURANCE
ACT. - -

(a) Weekly conpensation benefits payabl e under this
chapter for disability resulting frominjuries to an enpl oyee
who becones eligible for benefits under 42 U S.C. s. 423 shal
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1| be reduced to an anmount whereby the sum of such conpensation

2 | benefits payable under this chapter and such total benefits

3 | otherwi se payable for such period to the enpl oyee and her or

4 | his dependents, had such enpl oyee not been entitled to

5] benefits under this chapter, under 42 U S.C. s.ss-402 or 42

6| US C s.and 423, does not exceed 80 percent of the

7 | enpl oyee' s average weekly wage. However, this provision shal

8 | not operate to reduce an injured worker's benefits under this
9| chapter to a greater extent than such benefits woul d have

10 | ot herwi se been reduced under 42 U . S.C. s. 424(a). This

11 | reduction of conpensation benefits is not applicable to any

12 | conpensation benefits payable for any week subsequent to the
13 | week in which the injured worker reaches the age of 62 years.
14 Section 11. Subsections (1) and (2) of section

15| 440. 151, Florida Statutes, are anended to read:

16 440. 151 Cccupational di seases. --

17 (1) (a) Were the enpl oyer and enpl oyee are subject to
18 | the provisions of the Wrkers' Conpensation Law, the

19 | di sabl enent or death of an enpl oyee resulting froman

20 | occupational disease as hereinafter defined shall be treated
21| as the happening of an injury by accident, notw thstanding any
22 | other provisions of this chapter, and the enployee or, in case
23 | of death, the enployee's dependents shall be entitled to

24 | conpensation as provided by this chapter, except as

25 | hereinafter otherw se provided; and the practice and procedure
26 | prescribed by this chapter shall apply to all proceedings

27 | under this section, except as hereinafter otherw se provided.
28 | Provi ded, however, that in no case shall an enployer be |iable
29 | for conpensation under the provisions of this section unless
30 | such disease has resulted fromthe nature of the enploynent in
31| which the enpl oyee was engaged under such enpl oyer and was
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actually contracted while so engaged, meaning by "nature of
the enploynent” that to the occupation in which the enpl oyee
was so engaged there is attached a particular hazard of such
di sease that distinguishes it fromthe usual run of
occupations, or the incidence of such disease is substantially
hi gher in the occupation in which the enpl oyee was so engaged
than in the usual run of occupations, or, in case of death,

unl ess death follows continuous disability fromsuch disease,
commencing within the period above Iinmted, for which
conpensati on has been paid or awarded, or tinely clai mnmde as
provided in this section, and results within 350 weeks after
such | ast exposure.

(b) No conpensation shall be payable for an
occupational disease if the enployee, at the tine of entering
into the enpl oynent of the enployer by whomthe conpensation
woul d ot herwi se be payable, falsely represents herself or
hinself in witing as not having previously been disabl ed,
laid off or conpensated in danages or otherw se, because of
such di sease

(c) \Where an occupational disease is aggravated by any
ot her disease or infirmty, not itself conpensable, or where
disability or death fromany other cause, not itself
conpensabl e, is aggravated, prolonged, accelerated or in
anywi se contributed to by an occupational disease, the
conpensati on payabl e shall be reduced and limted to such
proportion only of the conpensation that woul d be payable if
t he occupational disease were the sole cause of the disability
or death as such occupational disease, as a causative factor
bears to all the causes of such disability or death, such
reduction in conpensation to be effected by reducing the
nunber of weekly or nonthly paynents or the anobunts of such
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payments, as under the circunstances of the particular case
may be for the best interest of the claimnt or clainants.

(d) No conpensation for death from an occupati ona
di sease shall be payable to any person whose relationship to
t he deceased, which under the provisions of this Wrkers
Conpensation Law woul d give right to conpensation, arose
subsequent to the beginning of the first conpensabl e
disability, save only to afterborn children of a narriage
exi sting at the beginning of such disability.

(e) No conpensation shall be payable for disability or
death resulting fromtuberculosis arising out of and in the
course of enploynent by the Departnment of Health at a state
tubercul osis hospital, or aggravated by such enpl oynent, when
the enpl oyee had suffered fromsaid disease at any tine prior
to the conmencenent of such enpl oynent.

(f) Both causation and sufficient exposure to support

causati on nust be proven by clear and convinci ng evi dence.

(2) As Vhenever used in this section,the term
"occupational disease" neans shatHt—be—<construed—torean only a
di sease that whieh is due to causes and conditions that which
are characteristic of and peculiar to a particular trade,

occupation, process, or enploynent, and excl udes te—exetude
all ordinary diseases of life to which the general public is
exposed, unless the incidence of the disease is substantially
hi gher in the particular trade, occupation, process, or

enpl oynent than for the general public. The term "occupationa

di sease" does not include any di sease for which there are no

epi dem ol ogi cal studies showi ng that exposure to the specific

substance involved, at the levels to which the enpl oyee was

exposed, can cause the precise di sease sustained by the
enpl oyee.
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1 Section 12. Subsection (7) of section 440.185, Florida
2| Statutes, is anended to read:

3 440.185 Notice of injury or death; reports; penalties
4| for violations.--

5 (7) Every carrier shall file with the division within
6| 21 cal endar days after the effective date isstance of a new

7| policy or contract of insurance such policy information as the
8| division may require, including notice of whether the policy
9]is a mninmmpremumpolicy. Notice of cancellation or

10 | expiration of a policy as set out in s. 440.42(3) shall be

11| filed with maited—te the division in accordance with rules

12 | adopt ed pronutgated by the division under chapter 120.

13 Section 13. Section 440.191, Florida Statutes, is

14 | anended to read:

15 440. 191 Enpl oyee Assi stance and Onbudsnman O fice. --

16 (1)(a) In order to effect the self-executing features
17 | of the Workers' Conpensation Law, this chapter shall be

18 | construed to permt injured enployees and enpl oyers or the

19 | enployer's carrier to resol ve disagreenents w thout undue

20 | expense, costly litigation, or delay in the provisions of

21| benefits. It is the duty of all who participate in the

22 | workers' conpensation system including, but not limted to,
23| carriers, service providers, health care providers, nmnaged

24 | care arrangenents, attorneys, enployers, and enpl oyees, to

25| attenpt to resolve disagreenents in good faith ant—+to

26 | eooperate—wth—the—di-viston—s—efforts—toresolvedisagreerents
27 | betvween—the—parties. The—diviston—rmay by +rue—preseribe

28 | definirtions—that—arenecessary—for—the—effective

29 | administ+ration—of—this—seetion-

30 (b) An Enpl oyee Assistance and Onbudsman Office is

31| created within the Division of Wrkers' Conpensation to inform
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and assist injured workers, enployers, carriers, and health
care providers in fulfilling their responsibilities under this

chapt er. The—di-vi-ston—ray by +ute—speeifyfornms—and procedures
: . . : . dedt "
seeti-on—

(c) The Enpl oyee Assistance and Orbudsnman O fi ce,
Di vi si on of Wrkers' Conpensation, shall be a resource
available to all enployees who participate in the workers
conpensation system and shall take all steps necessary to
educate and di ssemnate infornmation to enpl oyees and
enpl oyers. The Enpl oyee Assi stance and Orbudsnan O fice nmay

participate in an early intervention program Upon

notification of an industrial accident, the office may contact

the injured enpl oyee and advi se the enpl oyee of his or her

rights and responsibilities under this chapter and of the

services available to himor her under this section

(d) Al nedical-only clains of $5,000 or |ess,

di sputed issues as to the average weekly wage or

nedi cal - ni | eage rei nbursenent, or disputed issues as to

i ndependent nedi cal exami nations shall be determ ned with or

wi thout a hearing by a judge of conpensation clains who has

jurisdiction over the dispute. If the judge of conpensation

clains decides that a hearing is necessary, neither party nay

be represented by counsel during the hearing. Such matters

nmust be handl ed pursuant to rul es adopted by the Division of

Adm ni strative Hearings. Any order of the judge of

conpensation clains is reviewabl e under s. 440.271
(2) e I i L .
I T I o I I I I I

I ey I : ot e et I
thi-s—section—
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1 (a)ftb)y If at any time the enployer or its carrier

2| fails to provide benefits to which the enpl oyee believes she
3]lor heis entitled, the enployee shall file with the division
4| the enployer, the carrier, the carrier's attorney, the

5| Division of Admnistrative Hearings, and the judge of

6 | conpensation clains who has jurisdiction over the petition for
7| benefits a petition for bhenefits that neets the requirenents
8| of s. 440.192(1), (2), and (3)eontact—the—offiece—toreguest

9 | asststanee—+n—resolvingthe—dispute. The office may shatH

10 | investigate the dispute and may shalt attenpt to facilitate an
11 | agreenent between the enpl oyee and t he enpl oyer or carrier

12 | The enpl oyee, the enployer, and the carrier shall cooperate
13| with the office and shall tinely provide the office with any
14 | docunents or other information that it may require in

15 | connection with its efforts under this section

16 (b) te) The office may conpel parties to attend

17 | conferences in person or by telephone in an attenpt to resolve
18 | di sputes quickly and in the nost efficient nanner possible.
19 | Settlenent agreenents resulting fromsuch conferences nust be
20| subnmitted to the Ofice of the Judges of Conpensation C ains
21| for approval.

22 (c) td)y The Enpl oyee Assi stance and Orbudsman O fice

23 | may assign an onbudsman to assist the enployee in resolving
24 | the disputed i ssue presented or dispute—-if the disputed

25| i ssues presented in the petition for benefits are dispute—+s
26 | not resolved within 30 days after the enployee files the

27 | petition for benefits eentacts—the—oftiece—the—-onbudsran

28 ’ , ’ . .

29 | drafting—apetitton—for—benefits—and—exptarn—theprocedures
30 | for—titHngpetitions. Fhedi-vistonrtay by rue—determne—the
31 | rethot—used—to—calcutate—the—30-—day—pertot-The Enpl oyee
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Assi stance and Orbudsman Office may not represent enpl oyees
before the judges of conpensation clains. An enpl oyer or
carrier may not pay any attorneys' fees on behalf of the
enpl oyee for services rendered or costs incurred in connection
with this section, unless expressly authorized el sewhere in
this chapter.

Section 14. Section 440.192, Florida Statutes, is
amended to read:

440.192 Procedure for resolving benefit disputes.--

(1) 2 The O fice of the Judges of Conpensation C ains

shatH—revieweach—petitioen—and shall dism ss each petition, or

any portion of a petition,upon its own notion or upon the

notion of any party, which that does not on its face
specifically identify or item ze the foll ow ng:

(a) Nane, address, telephone nunber, and soci al
security nunber of the enpl oyee.

(b) Nane, address, and tel ephone nunber of the
enpl oyer.

(c) A detailed description of the injury and cause of
the injury, including the | ocation of the occurrence and the
date of any accident.

(d) A detailed description of the enployee's job, work
responsibilities, and work the enpl oyee was perform ng when
the injury occurred.
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(e) The tine period for which conpensati on was not
timely provided and the specific classification of

conpensation that was not tinely provided.

(f) The nedical treatnent that has been recomended by

an authorized treating physician but has not been provided. A

copy of the witten docunentation by the authorized treating

physi ci an who recomended such care nust be attached to the

petition.

(9g) t+)> Date of maxi mum nmedi cal inprovenent, character
of disability, and specific statenent of all benefits or
conpensation that the enpl oyee is seeking.

(h)tg)r The specific AH travel costs to which the
enpl oyee believes she or he is entitled, including dates of

travel and purpose of travel, neans of transportation, and
m | eage, including the date the request was filed with the

carrier and a copy of the request that was fil ed.

(i) th)y Specific listing of all nedical charges alleged
unpai d, including the nane and address of the nedica
provider, the anmounts due, and the specific dates of
treat ment.

(j) ) The type or nature of treatnment care or
attendance sought and the justification for such treatnent.

(k) ) Specific explanation of any other disputed
i ssue that a judge of conpensation clains will be called to
rul e upon.

(1) If the petition is for average weekly wage, the

petition nust include a copy of the 13-week wage statenent and

the specific details as to why the 13-week wage statenent is

i ncorrect, including the check stubs or other docunentation to

support the petition. If the issue is concurrent enpl oynent,

t he nane and address of the concurrent enployer, all check
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st ubs, days worked, and the anount that should be included in

t he average weekly wage and t he reason therefor

(2) The disnissal of any petition or any portion of a

petition under this section shall be without prejudice and

shall not require a hearing.

(3) A petition for benefits nmay contain a claimfor
past benefits and continuing benefits in any benefit category,
but is limted to those in default and ripe, due, and ow ng on
the date the petition is filed. If the enployer has elected to
satisfy its obligation to provide nedical treatnent, care, and
attendance through a nmanaged care arrangenent desi gnhated under
this chapter, the enployee nmust exhaust all nmanaged care
gri evance procedures before filing a petition for benefits
under this section

(4) 5 Al notions to dismss nust state with
particularity the basis for the notion. The judge of
conpensation clainms shall enter an order upon such notions
wi t hout hearing, unless good cause for hearing is shown. Wen
any petition or portion of a petition is dismssed for |ack of

specificity under this subsection, the claimant nust be

al l oned 20 days after the date of the order of dismissal in
which to file an anmended petition. Any grounds for dism ssa
for lack of specificity under this section nmay be raised up to
the tinme of filing of the pretrial stipulation nrot—asserted
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(5)¢6) If the claimant is not represented by counsel
the Ofice of the Judges of Conpensation Cains may request
t he Enpl oyee Assi stance and Orbudsnan O fice to assist the
claimant in filing a petition that neets the requirenents of
this section.

(6) 7 Notwi t hstanding the provisions of s. 440.34, a
judge of conpensation clainms nmay not award attorney's fees
payabl e by the carrier for services expended or costs incurred
prior to the 30 days after the filing of a petition that—does
neot—reet—thereqguirenents—oef—this—secetion

(7)8)y Wthin 30 4 days after receipt of a petition
for benefits by certified nail, the carrier nust either pay

t he requested benefits wi-thout—prejudiceto—its—+ight—to—deny

wHhi—120—days—froemreceipt—of—the—petition or file a
response to petition notiee—of—denrat with the division. The

carrier must list all benefits requested but not paid and

explain its justification for nonpaynment in the response to
petition noetiee—of—denial. The carrier nmust also state those
benefits that have been paid or authorized, or both, in the
response to petition. Acarrier—that—does—rnot—deny

= - o A a A A0

carrier shall provide copies of the notice to the filing

party, enployer, and clainmant by certified mail
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1 Section 15. Paragraph (a) of subsection (1) and

2 | subsections (6), (7), and (11) of section 440.20, Florida

3| Statutes, are anended to read

4 440.20 Tinme for paynent of conpensation; penalties for
5| late paynent. --

6 (1)(a) Unless it denies conpensability or entitlenent
7| to benefits, the carrier shall pay conpensation directly to

8 | the enpl oyee as required by ss. 440. 14, 440.15, and 440.16, in
9 | accordance with the obligations set forth in such sections. |f
10 | aut hori zed by the enpl oyee, the carrier's obligation to pay

11 | conpensation directly to the enpl oyee is satisfied when the

12 | carrier directly deposits, by electronic transfer or other

13 | neans, conpensation into the enpl oyee's bank account or into a
14 | bank account that has been established by the carrier for the
15 | enpl oyee. Conpensation by direct deposit is considered paid on
16 | the date the funds becone available for withdrawal by the

17 | enpl oyee.

18 (6) |If any installnment of conpensation for death or

19 | dependency benefits, disability, permanent inpairnment, or wage
20| | oss payable without an award is not paid within 7 days after
21| it becones due, as provided in subsection (2), subsection (3),
22 | or subsection (4), there shall be added to such unpaid

23 | installnment a punitive penalty of an anount equal to 20

24 | percent of the unpaid installnment or $5, which shall be paid
25| at the sane tine as, but in addition to, such installnment of
26 | conpensation, unless notice is filed under subsection (4) or
27 | unl ess such nonpaynent results fromconditions over which the
28 | enpl oyer or carrier had no control. Wen any installnent of

29 | conpensati on payabl e without an order award has not been paid
30| within 7 days after it becane due and the cl ai mrant concl udes
31| the prosecution of the claimbefore a judge of conpensation
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cl ains without having specifically clained additiona
conpensation in the nature of a penalty under this section
the claimant will be deened to have acknow edged that, ow ng
to conditions over which the enployer or carrier had no
control, such installnment could not be paid within the period
prescribed for paynent and to have waived the right to claim
such penalty. However, during the course of a hearing, the
judge of conpensation clainms shall on her or his own notion
rai se the question of whether such penalty shoul d be awarded
or excused. The division may assess without a hearing the
punitive penalty against either the enployer or the insurance
carrier, depending upon who was at fault in causing the del ay.
The insurance policy cannot provide that this sumwll be paid
by the carrier if the division or the judge of conpensation
clains determnes that the punitive penalty should be nade by
the enployer rather than the carrier. Any additiona

i nstal l mrent of conpensation paid by the carrier pursuant to
this section shall be paid directly to the enployee by check
or, if authorized by the enpl oyee, by direct deposit into the

enpl oyee' s bank account or into a bank account that has been

establi shed by the carrier for the enpl oyee.

(7) |f any conpensation, payable under the ternms of an
order award, is not paid within 30 # days after it becones
due, there shall be added to such unpai d conpensati on an
anount equal to 20 percent thereof, which shall be paid at the
sane tine as, but in addition to, such conpensation, unless
review of the conpensation order naking such award is had as
provided in s. 440. 25.

(11)(a) Upon joint petition of all interested parties,
a |l unp-sum paynent in exchange for the enployer's or carrier's
release fromliability for future nedical expenses, as well as
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1| future paynents of conpensation expenses and any ot her

2 | benefits provided under this chapter, shall be allowed at any
3|tine in any case in which the enployer or carrier has filed a
4| witten notice of denial within 120 days after the enpl oyer

5] receives notice date of the injury, and the judge of

6 | conpensation clains at a hearing to consider the settl enent

7 | proposal finds a justiciable controversy as to | egal or

8 | nedi cal conpensability of the clained injury or the alleged

9 | accident. A judge of conpensation clains is not required to
10| hold a hearing if the claimant is represented by an attorney
11| and all parties stipulate that a hearing i s unnecessary. The
12 | enpl oyer or carrier may not pay any attorney's fees on behalf
13| of the claimant for any settlenent under this section unless
14 | expressly authorized el sewhere in this chapter. Upon the joint
15| petition of all interested parties ant—after—g-ving-due

16 | eonstderation—to—the—interests—of—atH—interestedparties, the
17 | judge of conpensation claims shall fay enter a conpensation
18 | order approving and authorizing the discharge of the liability
19 | of the enployer for conpensation and renedial treatnment, care,
20| and attendance, as well as rehabilitation expenses, by the
21 | paynent of a lunp sum Such a conpensation order so entered
22 | upon joint petition of all interested parties is not subject
23| to nodification or review under s. 440.28. H—the—setttenent
24 | proposa oethe +th—supporting—evi-dence— rot—approvedb
25 | the—judge—of—conpensation—etains,—+t—shalH—beconsi-dered—veit-
26 | Upon approval of a lunp-sumsettlenment under this subsection
27 | the judge of conpensation clains shall send a report to the
28 | Chi ef Judge of the anpbunt of the settlenent and a statenent of
29 | the nature of the controversy. The Chief Judge shall keep a
30| record of all such reports filed by each judge of conpensation
31| clains and shall subnmit to the Legislature a summary of al
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such reports filed under this subsection annually by Septenber
15.

(b) Upon joint petition of all interested parties, a
| unp-sum paynent in exchange for the enployer's or carrier's
release fromliability for future nedical expenses, as well as
future paynents of conpensation and rehabilitation expenses,
and any ot her benefits provided under this chapter, may be
allowed at any tine in any case after the injured enpl oyee has
attai ned maxi mum nedi cal inprovenent. An enployer or carrier
may not pay any attorney's fees on behalf of the claimnt for
any settlenment, unless expressly authorized el sewhere in this
chapter. A conpensation order so entered upon joint petition
of all interested parties shall not be subject to nodification
or review under s. 440.28. Wen the claimant is not

represented by an attorney, However—ajudge—oef——conpensation

chapter—t he judge of conpensation clains shall nmake or cause

to be made such investigations as she or he considers
necessary, in each case in which the parties have stipul ated
that a proposed final settlenent of liability of the enployer
for conpensation shall not be subject to nodification or
revi ew under s. 440.28, to detern ne whether such fina
di sposition will definitely aid the rehabilitation of the
injured worker or otherwise is clearly for the best interests
of the person entitled to conpensation and, in her or his
di scretion, may have an investigation made by the
Rehabilitation Section of the Division of Wrkers'
Conpensation. The joint petition and the report of any
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1-892-01
1| investigation so nade will be deened a part of the proceeding.
2 | An enployer shall have the right to appear at any hearing
3| pursuant to this subsection which relates to the di scharge of
4| such enployer's liability and to present testinobny at such
5| hearing. The carrier shall provide reasonable notice to the
6 | enpl oyer of the tinme and date of any such hearing and inform
7 | the enpl oyer of her or his rights to appear and testify. Wen
8| the claimant is represented by counsel or when the clai mant
9] and carrier or enployer are represented by counsel, fina
10 | approval of the |lunp-sum settl enent agreenent, as provided for
11])in a joint petition and stipulation, shall be approved by
12 | entry of an order within 7 days after the filing of such joint
13 | petition and stipulation wthout a hearing—untess—thejudge
14 | ef—conpensation—ctairms—determnes—n—her—or—his—di-secretion-
15 | that—additienal—testimony—+shneeded—before——such—setttenrent—ecan
16 | be—approved—or—disapprovetd—and—so—notifies—theparties. The
17 | probability of the death of the injured enpl oyee or other
18 | person entitled to conpensation before the expiration of the
19 | period during which such person is entitled to conpensation
20| shall, in the absence of special circunstances nmaki ng such
21| course inproper, be determined in accordance with the nost
22 | recent United States Life Tabl es published by the Nationa
23| Ofice of Vital Statistics of the United States Departnent of
24 | Health and Hurman Services. The probability of the happening of
25| any ot her contingency affecting the anount or duration of the
26 | conpensation, except the possibility of the remarriage of a
27 | surviving spouse, shall not be disregarded. As a condition of
28 | approving a |unp-sum paynent to a surviving spouse, the judge
29 | of conpensation clains, in the judge of conpensation clains'
30| discretion, nay require security which will ensure that, in
31| the event of the remarriage of such surviving spouse, any
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1| unaccrued future paynents so paid nay be recovered or recouped
2| by the enployer or carrier. Such applications shall be

3 | considered and deternined in accordance with s. 440. 25.

4 (c) This section applies to all clains that the

5| parties have not previously settled, regardl ess of the date of
6 | acci dent.

7 Section 16. Section 440.22, Florida Statutes, is

8 | anended to read:

9 440. 22 Assignnment and exenption fromclains of

10 | creditors.--No assignnment, release, or commutation of

11 | conpensation or benefits due or payable under this chapter

12 | except as provided by this chapter shall be valid, and such

13 | conpensation and benefits shall be exenpt fromall clainms of
14 | creditors, and fromlevy, execution and attachnents or other
15| renedy for recovery or collection of a debt, which exenption
16 | may not be wai ved. However, the exenption of workers

17 | conpensation clains fromcreditors does not extend to clains
18 | based on an award of child support or alinony.

19 Section 17. Section 440.25, Florida Statutes, is

20 | anended to read:

21 440.25 Procedures for nediation and hearings. --

22 (1) Within—2t—days—after—apetition—for—benefits—+s
23 | Hted—under—s—440192—a nedi-at-on—conference—concerning—such
24 i -~Wthin 40 7 days after a stueh petition
25| for benefits is filed under s. 440.192, the judge of

26 | conpensation clains shall notify the interested parties that a
27 | nedi ati on conference concerning such petition has been

28 | schedul ed wtH—be—hretd. Al pending petitions that have been
29 | filed for 30 days nust be schedul ed for nediation at the sane
30 | time. Such notice shall give the date—time;—antd+toeecation of

31| the nediation conference. Such notice may be served personally
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upon the interested parties or nay be sent to the interested
parties by nmail. Such nediation nust be held within 60 days

after the filing of the petition, unless there is a show ng of

good cause presented to the judge of conpensation clains. |f

the judge of conpensation clains grants a continuance, the

date of the reschedul ed nedi ati on nust be set forth in the

order, and the nedi ati on nust be held on that date. However,

if the enployee and the enployer/carrier are represented by

counsel, the representative of the enployer/carrier may attend

the nediation via tel ephone if the representative lives

outside the county where the nediation is being held. A

nedi ati on conference may not be used for the sol e purpose of

nedi ating attorney's fees.

(2) Any party who participates in a nediation
conference shall not be precluded fromrequesting a hearing
following the nediati on conference should both parties not
agree to be bound by the results of the nediation conference.
A nedi ation conference is required to be held unless this
requirement is waived by the Chief Judge. No | ater than 3 days
prior to the nediation conference, all parties nmust subnit any
appl i cabl e notions, including, but not limted to, a notion to
wai ve the nediation conference, to the judge of conpensation
cl ai ms.

(3) Such a nediation conference shall be conducted
informal |y and does not require the use of formal rules of
evi dence or procedure. Any information fromthe fil es,
reports, case sunmaries, nediator's notes, or other
communi cations or naterials, oral or witten, relating to a
nedi ati on conference under this section obtained by any person
perforning nediation duties is privileged and confidential and
may not be disclosed without the witten consent of al
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1| parties to the conference. Any research or evaluation effort

2| directed at assessing the nedi ati on program activities or

3| performance nmust protect the confidentiality of such

4 | information. Each party to a nediation conference has a

5] privilege during and after the conference to refuse to

6 | disclose and to prevent another from disclosing conmunications
7 | made during the conference whether or not the contested issues
8 | are successfully resolved. This subsection and paragraphs

9] (4)(a) and (b) shall not be construed to prevent or inhibit

10| the discovery or admissibility of any information that is

11 | otherwi se subject to discovery or that is adnissible under

12 | applicable law or rule of procedure, except that any conduct
13 | or statenents nmade during a mediation conference or in

14 | negotiations concerning the conference are inadm ssible in any
15 | proceedi ng under this chapter. The Division of Administrative
16 | Hearings shall maintain a list of nediators who have been

17 | certified under s. 44.106. Mediators shall be conpensated and
18 | paid by the enployer/carrier according to rules adopted by the
19 | Suprene Court as set forth in s. 44.102(5) (b). the—Chief—Judge
20 | shatt—setect—anediator—Therediator—shatt—be—enptoyed—-on—=a
21 | HoH—ti+e—basts—bythe—OoHece—of—theJudges—of—Conpensation
22 | &ats—A nedi ator nust be a nenber of The Florida Bar, fer—at
23 | teast—5—years—and nust conplete a nediation training program
24 | pursuant to s. 44.106, and nust be certified by the division
25| as having conpleted a workers' conpensation training program
26 | approvedb he—Chi—e elere i i

27

28

29

30

31
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conpensati-on—ctarns—i+—each—distr+et—In the event both

parties agree, the results of the nedi ati on conference shal

be binding and neither party shall have a right to appeal the
results. |If tr—the—event either party refuses to agree at to
the—+esul-ts—of the nedi ation conference, the results of the
nedi ati on conference as well as the testinobny, witnesses, and
evi dence presented at the conference shall not be adni ssible
at any subsequent proceeding on the claim The nedi ator shal
not be called in to testify or give deposition to resolve any
claimfor any hearing before the judge of conpensation cl ai ns.
The enpl oyer may be represented by an attorney at the

nedi ati on conference if the enployee is also represented by an
attorney at the nediation conference.

(4)(a) If, on the 7th 30tk day fol | owi ng commencenent
of nediation, the questions in dispute have not been resol ved,
t he judge of conpensation clains shall schedul e hetd a
pretrial hearing to be held within 90 days after the filing of

the petition. The judge of conpensation clains shall give the

interested parties at |east 7 days' advance notice of the
pretrial hearing by mail. The notice nust give the tine, date,

and | ocation of the pretrial conference. At—the—pretrial
hearing,-The judge of conpensation clains shall, subject to

paragraph (b), set a date for the final hearing that allows
the parties 90 at—teast—36 days after the date of the pretrial
conference to conduct discovery unless the parties consent to

an earlier hearing date.
(b) The final hearing nust be held and concl uded
wi thin 210 45 days after the filing of the petition pretriat
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hearing. Continuances nmay be granted only if the requesting
party denonstrates to the judge of conpensation clains that
the reason for requesting the continuance arises from

unf or seeabl e circunstances beyond the party's control. Any

order on a conti nuance nust set forth the date of that

reschedul ed final hearing.

o e F . Lo bl i I

. I . I I , I . f

el . I e I . I L
c) - The hearing shall be held in the county where

the injury occurred, if the injury occurred in this state,

unl ess ot herwi se agreed to between the parties and authorized
by the judge of conpensation clains in the county where the
injury occurred. If the injury occurred without the state and
is one for which conpensation is payabl e under this chapter
then the hearing above referred to may be held in the county
of the enpl oyer's residence or place of business, or in any
ot her county of the state which will, in the discretion of the
Chi ef Judge, be the nobst convenient for a hearing. The hearing
shal | be conducted by a judge of conpensation clainms, who
shall, within 14 days after final hearing, unless otherw se
agreed by the parties, determ ne the dispute in a sumary
manner. At such hearing, the clainant and enpl oyer may each
present evidence in respect of such claimand may be
represented by any attorney authorized in witing for such
purpose. Wien there is a conflict in the nedical evidence
submtted at the hearing, the provisions of s. 440.13 shal
apply. The report or testinony of the expert nedical advisor
shall be made a part of the record of the proceedi ng and shal
be given the sane consideration by the judge of conpensation
clainms as is accorded other nedical evidence submitted in the
70
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1| proceeding; and all costs incurred in connection with such

2 | exam nation and testinobny may be assessed as costs in the

3 | proceeding, subject to the provisions of s. 440.13. No judge
4 | of conpensation clains nmay nake a finding of a degree of

5| permanent inpairnment that is greater than the greatest

6 | permanent inpairnment rating given the clainmnt by any

7 | examining or treating physician, except upon stipulation of

8| the parties.

9 (d) ey The order mmking an award or rejecting the

10| claim referred to in this chapter as a "conpensation order,"
11| shall set forth the findings of ultimate facts and the

12 | mandate; and the order need not include any other reason or
13| justification for such nmandate. The conpensati on order shal
14 | be filed in the office of the division at Tall ahassee. A copy
15| of such conpensation order shall be sent by mail to the

16 | parties and attorneys of record at the | ast known address of
17 | each, with the date of nmmiling noted thereon

18 (e) tH)> Each judge of conpensation clains is required

19| to subnit a special report to the Chief Judge in each

20 | contested workers' conpensation case in which a final order is
21 | not issued the—ease+snot—determned within 30 4 days after
22 | the ef final hearing. Said formshall be provided by the Chief
23 | Judge and shall contain the nanes of the judge of conpensation
24 | clainms and of the attorneys involved and a brief explanation
25| by the judge of conpensation clains as to the reason for such
26 | a delay in issuing a final order. The Chief Judge shal

27 | conpile these special reports into an annual public report to
28 | the Governor, the Secretary of Labor and Enpl oynent Security,
29 | the Legislature, The Florida Bar, and the appellate district
30 | judicial nom nating comn ssions.

31
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(f) tg) Judges of conpensation clains shall adopt and
enforce uniformlocal rules for workers' conpensation

(9g) th)y Notw t hstandi ng any other provision of this
section, the judge of conpensation clains may require the
appearance of the parties and counsel before her or him
wi thout witten notice for an energency conference where there
is a bona fide energency involving the health, safety, or
wel fare of an enpl oyee. An energency conference under this
section may result in the entry of an order or the rendering
of an adjudication by the judge of conpensation clai ns.

(h) ) To expedite dispute resolution and to enhance
the self-executing features of the Wirkers' Conpensation Law,
t he Chi ef Judge shall nmke provision by rule or order for the
resolution of appropriate notions by judges of conpensation
claims without oral hearing upon subm ssion of brief witten
statenents in support and opposition, and for expedited
di scovery and docketi ng.

(i)t To further expedite dispute resolution and to
enhance the self-executing features of the system those
petitions filed in accordance with s. 440.192 that involve a
claimfor benefits of $5,000 or less shall, in the absence of
conpel ling evidence to the contrary, be presuned to be
appropriate for expedited resol ution under this paragraph; and
any other claimfiled in accordance with s. 440.192, upon the
written agreenent of both parties and application by either
party, may sinmlarly be resolved under this paragraph. For
pur poses of expedited resolution pursuant to this paragraph
t he Chi ef Judge shall nmke provision by rule or order for
expedited and linted discovery and expedited docketing in
such cases. At least 15 days prior to hearing, the parties
shal | exchange and file with the judge of conpensation clains
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a pretrial outline of all issues, defenses, and w tnesses on a
form promul gated by the Chief Judge; provided, in no event
shal | such hearing be held w thout 15 days' witten notice to
all parties. No pretrial hearing shall be held. The judge of
conpensation clainms shall limt all argunent and presentation
of evidence at the hearing to a maxi mum of 30 mi nutes, and
such hearings shall not exceed 30 minutes in | ength. Neither
party shall be required to be represented by counsel. The
enpl oyer or carrier nay be represented by an adjuster or other
qgqualified representative. The enpl oyer or carrier and any
W tness may appear at such hearing by tel ephone. The rul es of
evi dence shall be liberally construed in favor of all ow ng
i ntroduction of evidence.

(j) A Mtion to Dismiss for Lack of Prosecution may be

filed if it appears that no record activity has been taken on

a petition for a period of 1 year, regardl ess of whether or

not conpensation or nedical benefits have been or are being

pai d. The judge shall, on his or her own notion or on a notion

by a party in the judge's discretion, determine if a hearing

is necessary and serve notice of hearing on the parties by

regular nmail at their |ast known addresses. The notice to

di smi ss shall be granted by the judge without a hearing or by

the judge with a hearing unless a party shows good cause why

the petition should remain pendi ng.

(k) A judge of conpensation clains may not award

interest on unpaid nedical bills, nor may the amount of such

bills be used to cal cul ate the anmpbunt of interest awarded.

(5)(a) Procedures with respect to appeals from orders
of judges of conpensation clains shall be governed by rules
adopted by the Suprene Court. Such an order shall becone fina
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30 days after nmmiling of copies of such order to the parties,
unl ess appeal ed pursuant to such rul es.

(b) An appellant may be relieved of any necessary
filing fee by filing a verified petition of indigency for
approval as provided in s. 57.081(1) and nmay be relieved in
whole or in part fromthe costs for preparation of the record
on appeal if, within 15 days after the date notice of the
estimated costs for the preparation is served, the appellant
files with the judge of conpensation clains a copy of the
desi gnation of the record on appeal, and a verified petition
to be relieved of costs. A verified petition filed prior to
the date of service of the notice of the estimted costs shal
be deened not tinely filed. The verified petition relating to
record costs shall contain a sworn statement that the
appel lant is insolvent and a conplete, detailed, and sworn
financial affidavit showing all the appellant's assets,
liabilities, and incone. Failure to state in the affidavit al
assets and incone, including marital assets and i ncone, shal
be grounds for denying the petition with prejudice. The
di vision shall pronulgate rules as may be required pursuant to
this subsection, including forns for use in all petitions
brought under this subsection. The appellant's attorney, or
the appellant if she or he is not represented by an attorney,
shall include as a part of the verified petition relating to
record costs an affidavit or affirmation that, in her or his
opi nion, the notice of appeal was filed in good faith and that
there is a probable basis for the District Court of Appeal
First District, to find reversible error, and shall state with
particularity the specific legal and factual grounds for the
opinion. Failure to so affirmshall be grounds for denying the
petition. A copy of the verified petition relating to record
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1| costs shall be served upon all interested parties;—netuding
2 | the—diviston—antdthe—ofce—oftheCeneral—Cotunsel—Dbepartrent
3 | ef—tabor—and—Enpltoyrent—Seecurity,—tn—TFat-ahassee. The judge of
4 | conpensation clains shall pronptly conduct a hearing on the

5| verified petition relating to record costs, giving at |east 15
6 | days' notice to the appel | ant—the—divisien-and to all other

7] interested parties, all of whomshall be parties to the

8 | proceedi ngs. The judge of conpensation clainms nay enter an

9 | order without such hearing if no objection is filed by an

10| interested party within 20 days fromthe service date of the
11| verified petition relating to record costs. Such proceedi ngs
12 | shall be conducted in accordance with the provisions of this
13 | section and with the workers' conpensation rules of procedure,
14| to the extent applicable. In the event an insolvency petition
15 ) is granted, the judge of conpensation clains shall direct the
16 | division to pay record costs and filing fees fromthe Wrkers
17 | Conpensation Trust Fund pending final disposition of the costs
18 | of appeal. The division may transcribe or arrange for the

19 | transcription of the record in any proceeding for which it is
20| ordered to pay the cost of the record. tan—the—event—the
21 | iasotveney—peti-ton—ts—denietd—thejudge—of—conpensation
22 | etais—Tray—enter—at—order—regquirng—the—petitioner—to
23 | retwburse—the—divistonfor—eosts—inecurred—im—oppostng—the
24 tien—inetudi . . . I I .
25 (c) As a condition of filing a notice of appeal to the
26 | District Court of Appeal, First District, an enployer who has
27 | not secured the paynent of conpensation under this chapter in
28 | conpliance with s. 440.38 shall file with the notice of appea
29 | a good and sufficient bond, as provided in s. 59.13,
30| conditioned to pay the anmbunt of the demand and any interest
31| and costs payable under the terns of the order if the appea
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is disnissed, or if the District Court of Appeal, First
District, affirns the award in any anount. Upon the failure of
such enpl oyer to file such bond with the judge of conpensation
clains or the District Court of Appeal, First District, along
with the notice of appeal, the District Court of Appeal, First
District, shall disniss the notice of appeal

(6) An award of conpensation for disability may be
made after the death of an injured enpl oyee.

(7) An injured enployee clainng or entitled to
conpensation shall subnit to such physical exam nation by a
certified expert nedical advisor approved by the division or
the judge of conpensation clains as the division or the judge
of conpensation clains may require. The place or places shal
be reasonably convenient for the enployee. Such physician or
physi ci ans as the enpl oyee, enployer, or carrier may sel ect
and pay for may participate in an exanm nation if the enpl oyee,
enpl oyer, or carrier so requests. Proceedings shall be
suspended and no conpensation shall be payable for any period
during which the enployee nay refuse to subnit to exanination
Any interested party shall have the right in any case of death
to require an autopsy, the cost thereof to be borne by the
party requesting it; and the judge of conpensation clains
shal |l have authority to order and require an autopsy and may,
in her or his discretion, withhold her or his findings and
award until an autopsy is held.

Section 18. Subsection (4) of section 440.29, Florida
Statutes, is anended to read:

440.29 Procedure before the judge of conpensation
clains.--

(4) Al nedical reports of authorized treating health
care providers, peer-review reports pursuant to utilization
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1| review, and i ndependent nedical exanminations relating to the

2 | clai mant and subj ect accident shall be received into evidence
3| by the judge of conpensation clains upon proper notion

4 | However, such records nmust be served on the opposing party at
5] l east 30 days before the final hearing. This section does not
6|limt any right of further discovery, including, but not
7|limted to, depositions.

8 Section 19. Section 440.34, Florida Statutes, is

9 | anended to read:

10 440.34 Attorney's fees; costs.--

11 (1) A fee, gratuity, or other consideration may not be
12 | paid for services rendered for a claimant in connection with
13 | any proceedi ngs arising under this chapter, unless approved as
14 | reasonabl e by the judge of conpensation clains or court having
15 ] jurisdiction over such proceedi ngs. Except as provided by this
16 | subsection, any attorney's fee approved by a judge of

17 | conpensation clains for services rendered to a clai mant nust
18 | equal to 20 percent of the first $5,000 of the amount of the
19 | benefits secured, 15 percent of the next $5,000 of the anopunt
20| of the benefits secured, 10 percent of the remaining anount of
21| the benefits secured to be provided during the first 10 years
22 | after the date the claimis filed, and 5 percent of the

23 | benefits secured after 10 years. However, no fees are payable
24 | on the issue of average weekly wage, on nedi cal issues under
25 |$5, 000, on nedical nileage, or on issues relating to

26 | i ndependent nedi cal exam nati ons. However,—the—judge—of

27 | eonpensation—ctatns—shaH——consider—thefottowng—factors—n
28 | each—case—antd—ray—+hncrease—or—decrease—the—attoerney-—sfee—+-
29 | i s i _— . ey e

30 | case—war+tant—such—aecti-on:-

31
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13 (2) In awarding a reasonable claimant's attorney's

14 | fee, the judge of conpensation clains shall consider only

15| those benefits to the claimant that the attorney is

16 | responsi ble for securing. The anbunt, statutory basis, and

17 | type of benefits obtained through |egal representation shal
18 | be listed on all attorney's fees awarded by the judge of

19 | conpensation clains. For purposes of this section, the term
20 | "benefits secured" neans benefits obtained as a result of the
21 | claimant's attorney's |egal services rendered in connection
22| with the claimfor benefits. However, such term does not

23 | include future nedical benefits to be provided on any date

24 | nore than 5 years after the date the claimis filed

25 (3) |If the claimnt should prevail in any proceedings
26 | before a judge of conpensation clains or court, there shall be
27 | taxed agai nst the enpl oyer the reasonable costs of such

28 | proceedings, not to include the attorney's fees of the

29 | claimant. A clainmant shall be responsible for the paynment of
30 | her or his own attorney's fees.;—except—that—a—ctatrmant—shatt+
31
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23 , , ,
24 | and—{e)—

25 (4) In such cases in which the clainmant is responsible
26 | for the paynment of her or his own attorney's fees, such fees
27 | are a lien upon conpensation payable to the clai mant,

28 | notwi thstandi ng s. 440. 22.

29 (5) If any proceedings are had for review of any

30| claim award, or conpensation order before the Wrkers

31 | Conpensati on Appeal s Conm ssion or appellate afry court, the
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1| court may award the injured enpl oyee or dependent an

2| attorney's fee to be paid by the enpl oyer or carrier, inits

3| discretion, which shall be paid as the court may direct;

4 | however, such a fee nust be at an hourly rate of $125 or |ess
5| and may not exceed $3,000 per appeal

6 & e F . Lo

7 I . I F . I

8 | permts—the—eserowrng—of—anyportion—of—the—enptoyee s

9 | eonpensation—unti-t—benef-ts—havebeen—securet—

10 Section 20. Subsection (8) is added to section 440. 39
11| Florida Statutes, to read

12 440.39 Conpensation for injuries when third persons

13| are liable.--

14 (8) This section does not inpose on the enployer a

15 ) duty to preserve evidence pertaining to the industrial

16 | accident or to injuries arising therefrom

17 Section 21. Subsection (3) of section 440.42, Florida
18 | Statutes, is anended to read:

19 440.42 |Insurance policies; liability.--

20 (3) Each Ne contract or policy of insurance issued by
21| a carrier under this chapter shall expire 1 year after the

22 | effective date of the contract or policy. A contract or policy
23 | of insurance issued by a carrier nay not e+ be cancel ed before
24 | its expiration date unl ess uwntit+ at | east 30 days have el apsed
25| after a notice of such cancellation has been sent by the

26 | carrier to the division and to the enployer in accordance with
27 | the provisions of s. 440.185(7). However, when duplicate or
28 | dual coverage exists by reason of two different carriers

29 | having issued policies of insurance to the sane enpl oyer

30| securing the sane liability, it shall be presuned that only

31| that policy with the later effective date shall be in force
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1| and that the earlier policy term nated upon the effective date
2| of the latter. |If tnthe—event—that both policies carry the

3| sane effective date, one of the policies may be cancel ed

4 | instanter upon filing a notice of cancellation with the

5] division and serving a copy thereof upon the enployer in such
6 | manner as the division prescribes by rule. The division may by
7| rule prescribe the content of the notice of retroactive

8 | cancellation and specify the tine, place, and nanner in which
9| the notice of cancellation is to be served.

10 Section 22. Section 440.45, Florida Statutes, is

11 | anended to read:

12 440.45 O fice of the Judges of Conpensation dains.--
13 (1)(a) There is hereby created the Ofice of the

14 | Judges of Conpensation Clains within the Departnment of

15 | Managenent Servi ces tabor—and—Enrptoyrent—Security. The O fice
16 | of the Judges of Conpensation Claims shall be headed by the

17 | Deputy Chief Judge of Conpensation O ains. The Deputy Chief

18 | Judge shall report to the director of the Division of

19 | Adni ni strative Hearings a—tChref—3Judge. The Deputy Chi ef Judge
20 | shall be appointed by the Governor for a termof 4 years from
21| a list of three nanes subnmitted by the statew de nom nating

22 | conmi ssion created under subsection (2). The Deputy Chi ef

23 | Judge nust denonstrate prior administrative experience and

24 | possess the sane qualifications for appointnent as a judge of
25 | conpensation clains, and the procedure for reappointnent of

26 | the Deputy Chief Judge will be the sane as for reappointnent
27 | of a judge of conpensation clains. The office shall be a

28 | separate budget entity and the director of the Division of

29 | Adnini strative Hearings €hief—Judge shall be its agency head
30| for all purposes. The Departnent of Managenent Services tabor
31 | and—Enrptoyrent—Seeurt+ty shall provide admnistrative support
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and service to the office to the extent requested by the
director of the Division of Admi nistrative Hearings €hief
Judge but shall not direct, supervise, or control the Ofice

of the Judges of Conpensation Cains in any manner, including,
but not linmted to, personnel, purchasing, budgetary matters,
or property transactions. The operating budget of the Ofice
of the Judges of Conpensation Cains shall be paid out of the
Wor kers' Conpensation Administration Trust Fund established in
s. 440.50.

(b) The current termof the Chief Judge of
Conpensation Clains expires July 1, 2001. The position of

Deputy Chi ef Judge of Conpensation Clains is created and

becones effective July 1, 2001

(2)(a) The Governor shall appoint full-tinme judges of
conpensation clainms to conduct proceedings as required by this
chapter or other law. No person may be noninated to serve as a
judge of conpensation clainms unless he or she has been a
nmenber of The Florida Bar in good standing for the prior 5

years and i s experienced krnowtedgeable in the practice of |aw
of workers' conpensation. No judge of conpensation clains

shal |l engage in the private practice of law during a term of
of fice.

(b) Except as provided in paragraph (c), the Governor
shal | appoint a judge of conpensation clains froma |ist of
t hree persons noninated by a statew de nominating com ssion
The statew de noninating comr ssion shall be conposed of the
fol | owi ng:

1. Five nenbers, at | east one of whom nust be a nenber
of a mnority group as defined in s. 288.703(3), one of each
who resides in each of the territorial jurisdictions of the
district courts of appeal, appointed by the Board of Governors
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of The Florida Bar fromanong The Florida Bar nenbers who are
engaged in the practice of law. On July 1, 1999, the term of
of fice of each person appoi nted by the Board of Governors of
The Florida Bar to the comni ssion expires. The Board of
CGovernors shall appoint nenbers who reside in the odd-nunbered
district court of appeal jurisdictions to 4-year terns each
begi nning July 1, 1999, and nenbers who reside in the
even-nunbered district court of appeal jurisdictions to 2-year
terns each, beginning July 1, 1999. Thereafter, each nenber
shal | be appointed for a 4-year term

2. Five electors, at |east one of whom nust be a
nmenber of a minority group as defined in s. 288.703(3), one of
each who resides in each of the territorial jurisdictions of
the district courts of appeal, appointed by the Governor. On
July 1, 1999, the termof office of each person appointed by
the Governor to the conmi ssion expires. The Governor shal
appoi nt nmenbers who reside in the odd-nunbered district court
of appeal jurisdictions to 2-year terns each, beginning July
1, 1999, and nenbers who reside in the even-nunbered district
court of appeal jurisdictions to 4-year terns each, begi nning
July 1, 1999. Thereafter, each nenber shall be appointed for a
4-year term and

3. Five electors, at |east one of whom nust be a
nmenber of a minority group as defined in s. 288.703(3), one of
each who resides in the territorial jurisdictions of the
district courts of appeal, selected and appointed by a
majority vote of the other 10 nenbers of the conmi ssion. On
Cctober 1, 1999, the termof office of each person appointed
to the conmission by its other nenbers expires. A mpjority of
the ot her nenbers of the comni ssion shall appoint nmenmbers who
reside in the odd-nunbered district court of appea
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jurisdictions to 2-year terns each, beginning October 1, 1999,
and nenbers who reside in the even-nunbered district court of
appeal jurisdictions to 4-year ternms each, begi nning Cctober
1, 1999. Thereafter, each nmenber shall be appointed for a
4-year term

A vacancy occurring on the conm ssion shall be filled by the
original appointing authority for the unexpired bal ance of the
term No attorney who appears before any judge of conpensation
clains nore than four tines a year is eligible to serve on the
st at ewi de nomi nating conm ssion. The neetings and

determ nations of the nom nating comm ssion as to the judges
of conpensation clains shall be open to the public.

(c) Each judge of conpensation clains shall be
appointed for a termof 4 years, but during the termof office
may be renoved by the Governor for cause. Prior to the
expiration of a judge's termof office, the statew de
nom nating commi ssion shall review the judge's conduct and
determ ne whether the judge's performance is satisfactory. In
determ ning whether a judge's performance is satisfactory, the

conmi ssion shall consider the extent to which the judge has

net the requirenents of this chapter, including, but not
limted to, the requirenents of ss. 440.192(2), 440.25(1),
440. 25(4)(a)-(f), 440.34(2), and 440.442. |f the conmi ssion
finds that judges generally are unable to neet a particul ar

statutory requirenent for reasons beyond their control, the

conmi ssion shall request that the Legislature review that

particular requirenent.If the judge's performance is deened

satisfactory, the conmi ssion shall report its finding to the
Governor no later than 6 nonths prior to the expiration of the
judge's termof office. The Governor shall reviewthe
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conmi ssion's report and may reappoint the judge for an
additional 4-year term If the Governor does not reappoint the
judge, the Governor shall informthe conmi ssion. The judge
shall remain in office until the Governor has appointed a
successor judge in accordance with paragraphs (a) and (b). If
a vacancy occurs during a judge's unexpired term the
st at ewi de nom nating commi ssion does not find the judge's
perfornmance is satisfactory, or the Governor does not
reappoi nt the judge, the Governor shall appoint a successor
judge for a termof 4 years in accordance w th paragraph (b).
(d) The Governor may appoint any attorney who has 5

years of experience in the practice of lawin this state to

serve as a Deputy Chief Judge or a judge of conpensation

clains on a tenporary basis in the absence or disqualification

of any full-tine judge of conpensation clains. However, an

attorney so appointed by the Governor may not serve for a

peri od exceedi ng 60 successive days.

(e) The director of the Division of Adm nistrative

Hearings nmay receive or initiate conplaints, conduct

i nvestigations, and disniss conplaints agai nst the Deputy

Chi ef Judge and the judges of conpensation clains. The

director may recommend to the Governor the renpval of the

Deputy Chi ef Judge or a judge of conpensation clains or

reconmend the discipline of a judge whose conduct during his

or her termof office warrants such discipline. For purposes

of this section, the term"discipline" includes reprinmand,

fine, and suspension with or without pay. At the concl usion of

each investigation, the director shall submit prelinmnary

findings of fact and recomendations to the judge of

conpensation clainms who is the subject of the conplaint. The

judge of conpensation clainms has 20 days within which to
85
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respond to the tentative findings. The response and the

director's rebuttal to the response nmust be included in the

final report subnitted to the Governor

3)—Fhe—Ehiet—Judge—shaH——select—t+romanong—the—FuH-

© 00 N o O W DN P

17 | fee—disputes—

18 (3) t4)—TFhe—ChiefJudge—shalH—have—thediseretion—to

19 . ot I e it ied

20 r . r ' bet e F

21 | eonpensation—ctatns—and—the—di-vi-siton—The Deputy Chi ef Judge

22 | shal | eoordinate—wth—thebirreetor—of—thebrviston—of—Wbrkers—
23 . . L

25 | under—thi-s—chapter—and—to establish training and conti nui ng
26 | education for new and sitting judges.

27 (4) 5y The O fice of the Judges of Conpensation C ains
28 | shall promulgate rules to effect the purposes of this section
29 | Such rules shall include procedural rules applicable to

30 | workers' conpensation claimresolution and uniformcriteria
31| for neasuring the performance of the office, including, but

86
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Senate - 2001 SB 2266

not linmted to, the nunber of cases assigned and di sposed, the
age of pendi ng and di sposed cases, tineliness of
deci si onnmaki ng, extraordi nary fee awards, and the data

necessary for the judicial noninating conm ssion to review the

perfornance of judges as required in paragraph (2)(c)and

other—performance—indieators. On or before Novenber 1, 2001

the Ofice of the Judges of Conpensation Cains shall subnit a

draft of these rules to the Governor, the President of the

Senate, and the Speaker of the House of Representatives. The

Legi sl ature shall review the draft rules and nmay approve,

nodi fy and approve, disapprove, or take no action on the

rules. |If the Legislature approves the draft rules, or

nodi fi es and approves the draft rules, the Ofice of the

Judges of Conpensation Cainms shall adopt the draft rules

pursuant to chapter 120. If the Legislature di sapproves the

draft rules, the Legislature shall convey the reasons for its

di sapproval to the Ofice of the Judges of Conpensation C ains

for use in redrafting the rul es. The workers' conpensation

rul es of procedure approved by the Suprene Court shall apply
until the rules promulgated by the Ofice of the Judges of
Conpensation Clainms pursuant to this section becone effective
(5)t6) Not |ater than Decenber 1 of each year, the
O fice of the Judges of Conpensation C ai ns ant—the—Dbiviston
ofF—Wérkers—Conpensatton shall jeinthy issue a witten report
to the Governor, the House of Representatives, and the Senate,
The Florida Bar, and the statew de noninating com ssion

summari zi ng the amount, cost, and outcone of all litigation
resolved in the prior fiscal year, summarizing the disposition
of nedi ati on conferences, the nunber of nedi ati on conferences

wai ved, the nunber of continuances granted, the nunber and

di sposition of litigated cases, the anbunt of attorney's fees
87
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paid in each case, and the nunber of final orders not issued

within 14 days after the final hearing apptecations—and
mot+ons—for—rredi-at-on—econferences and reconmendi ng changes or

i mprovenents to the dispute resolution elenents of the

Wor kers' Conpensation Law and regulations. |f the Deputy Chief

Judge finds that judges generally are unable to neet a

particular statutory requirenent for reasons beyond their

control, the Deputy Chief Judge shall subnit such findings and

any recommendations to the Legi sl ature.
Section 23. Effective July 1, 2001, section 627.914,
Fl orida Statutes, is anended to read:

627.914 Reports of information by workers
conpensation insurers required.--

(1) The departnent shall pronul gate rules and
statistical plans which shall thereafter be used by each
i nsurer and each self-insurance fund as defined in s. 624.461

in the recording and reporting of |oss, expense, and clai ns
experience, in order that the experience of all insurers and
sel f-insurance funds setH—insurers nay be nade avail abl e at

| east annually in such formand detail as nmay be necessary to

aid the departnent in determnining whether Florida experience
for workers' conpensation insurance is sufficient for
establishing rates.
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(2) 4 Each insurer and sel f-insurance fund authorized

w
=

to wite a policy of workers' conpensation insurance shal
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1| transmit the information for paragraphs (a), (b),(c), (d),

2] and (e) annually on both Florida experience and nati onw de

3 | experi ence separately:

4 (a) Payrolls by classification

5 (b) Manual premuns by classification

6 (c) Standard premiuns by classification

7 (d) Losses by classification and injury type.

8 (e) Expenses.

9

10| Areport of this information shall be filed no later than July
11 | Apri++ 1 of each year. Al reports shall be filed in

12 | accordance with standard reporting procedures for insurers,
13 | which procedures have recei ved approval by the departnent, and
14 | shall contain data for the nbst recent policy period

15 ) available. A statistical or rating organi zation may be used
16 | by insurers and self-insurance funds to report the data

17 | required by this section. The statistical rating organization
18 | shall report each data elenment in the aggregate only for

19 | insurers and self-insurance funds required to report under
20| this section who elect to have the rating organi zati on report
21| on their behalf. Such insurers shall be naned in the report.
22 (3) 5 Individual self-insurers as defined authorized
23 | to—transact—workers—conpensation—tnsurance—as—provided in s.
24 | 440.02 shall report only Florida data as prescribed in
25 | paragraphs (a)-(e) of subsection(2){4)yto the Division of
26 | Wrkers' Conpensation of the Departnent of Labor and
27 | Enpl oynent Security.
28 (a) The Division of Wirrkers' Conpensation shal
29 | publish the dates and forns necessary to enable self-insurers
30| to conply with this section
31
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1 thy—Fhe—brvi-ston—eof Wrkers—Conpensation—shat—report
2 | the—information—ecotHected—under—this—sectiron—to—theDbepartrent
3 | ef—tnsurance—in—amnanrner—prescribed—by—the—departrent—

4 (b)te)y A statistical or rating organization may be

5] used by individual self-insurers for the purposes of reporting
6| the data required by this section and cal cul ati ng experi ence

7 | ratings.

8 (4) t6) The departnent shall provide a sunmary of

9| information provided pursuant to subsection stbseetions (2)

10 | ant—~{4)yin its annual report.

11 Section 24. W rkers' Conpensation Appeal s

12 | Commi ssion. - -

13 (1)(a) There is created under the Adninistration

14 | Conmi ssion a Wirkers' Conpensati on Appeal s Comni ssi on

15| consisting of a presiding commi ssioner and four other

16 | conmissioners, all to be appointed by the Governor after

17 | Cctober 1, 2001, but before May 15, 2002, and all to serve

18 | full tine. The Governor shall select each conmnissioner froma
19 | list of three conmi ssioners nom nated by the judges of each of
20| the five district courts of appeal. The seats on the Wrkers
21 | Conpensation Appeal s Conmi ssion shall be nunbered from one
22 | through five. Noninations for the comn ssioner of seat one
23 | shall be made by all the judges of the First District Court of
24 | Appeal. Noninations for the comm ssioner of seat two shall be
25| nade by all the judges of the Second District Court of Appeal
26 | Noni nations for the conmi ssioner of seat three shall be nade
27 | by all the judges of the Third District Court of Appeal
28 | Nonmi nations for the conmi ssioner of seat four shall be nade by
29 | all the judges of the Fourth District Court of Appeal
30| Nonminations for the conmissioner of seat five shall be nade by
31| all the judges of the Fifth District Court of Appeal. The
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conmi ssioners shall elect a presiding comr ssioner from anbng

their nunber by mpjority vote. Each conmi ssi oner nust have the

qgualifications required by law for judges of the district

courts of appeal. In addition, the conm ssioners nust have

substantial experience in the field of workers' conpensation

(b) Each conmi ssioner shall be appointed for a term of

4 years, but, during his or her termof office, may be renobved

by the Governor for cause.

(c) Each appeal froman order of a judge of

conpensation clainms nust be considered by a conm ssi on pane

consi sting of two conmissioners and the presiding

comm ssi oner.

(d) Before the termof office of a conm ssioner

expires, the Statew de Nonminating Comi ssion shall reviewthe

conduct of the commi ssioner. The Statew de Noninating

Commi ssion shall furnish to the Governor, no later than 6

nont hs before the expiration of the cormissioner's term a

report relating to retention. |If the Statew de Nom nating

Conmi ssion recommends retention, the Governor shall reappoint

the commi ssioner. However, if the Statew de Nom nating

Conmi ssi on does not reconmend retention, the judges of the

respective district courts of appeal shall issue to the

Governor a report that includes a list of three candi dates for

appoi ntnent as a commi ssioner. |If a vacancy occurs during an

unexpired termof a conmi ssioner on the Wrkers' Conpensation

Appeal s Commi ssion, the judges of the respective district

courts of appeal nmust noninate at |east three candidates in

accordance with the procedures set forth in this section.

(e) The Workers' Conpensation Appeals Conmmission is

subj ect to the Code of Judicial Conduct set forth in section
440. 442, Florida Statutes.
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(2) The presiding conm ssioner, by order filed in the

records of the conmi ssion and with the approval of the

Governor, nmay appoint a currently comi ssi oned judge of

conpensation clainms as an associ ate comi ssioner to serve as a

tenporary conmmi ssioner. This appoi ntnent nust be for such

periods of tinme as not to cause an undue burden on the

caseload in the judge's jurisdiction. An associate

conmi ssioner is to receive no additional pay for serving in

that capacity other than rei nbursenent for expenses incurred

in the performance of the additional duties.

(3) The total salaries and benefits of al

conm ssioners of the conmission are to be paid fromthe trust

fund created under section 440.50, Florida Statutes.

Not wi t hst andi ng any ot her provision of |law, the comni ssioners

shall be paid a salary equal to that paid under state lawto

the judges of district courts of appeal

(4)(a) The conmission is vested with all authority,

powers, duties, and responsibilities relating to revi ew of

orders of judges of conpensation clains in workers

conpensati on proceedi ngs under chapter 440, Florida Statutes.

The Workers' Conpensati on Appeal s Conmi ssion shall review by

appeal final orders of the judges of conpensation clains

entered pursuant to chapter 440, Florida Statutes. The First

District Court of Appeal retains jurisdiction over all

wor kers' conpensati on proceedi ngs pending before it on Cctober

1, 2001. The conmi ssion may hol d sessions and conduct hearings

at any place within the state. A panel of three commi ssioners

shal |l consider each case, and the concurrence of two

conmi ssioners is necessary for a decision. Any conm ssioner

nmay request an en banc hearing for review of a final order of

a judge of conpensation cl ai ns.
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(b) The Workers' Conpensation Appeals Conmmission is

pl aced, for adm nistrative purposes, within the Adninistration

Conmi ssion, but, in the performance of its powers and duties

under chapter 440, Florida Statutes, the conmm ssion is not

subject to control, supervision, or direction by the

Adm ni stration Conmission and is not an agency for purposes of
chapter 120, Florida Statutes.
(c) The Departnent of Labor and Enpl oynent Security

shall provide to the conmi ssion the property, personnel, and

appropriations related to the comission's specified

authority, powers, duties, and responsibilities.

(5) The conmission shall make such expenditures,

i ncl udi ng expenditures for personnel services and rent at the

seat of the governnent and el sewhere, for | aw books, reference

materials, periodicals, furniture, equi pnent, and supplies,

and for printing and binding, as are necessary in exercising

its authority and powers and carrying out its duties and

responsibilities. Expenditures of the conmi ssion shall be

all oned and paid fromthe trust fund created under section

440.50, Florida Statutes, upon the presentation of iteni zed

vouchers therefor approved by the presiding conmi ssioner

(6) The commission, in its discretion, may charge for

publications, subscriptions, and copies of records and

docunents. These fees nust be deposited in the trust fund

est abl i shed under section 440.50, Florida Statutes.

(7)(a) The presiding comr ssioner shall exercise

admi ni strative supervision over the Wirkers' Conpensati on

Appeal s Commi ssion and over the judges and ot her officers of

such courts.

(b) The presiding conm ssioner of the Wrkers

Conpensati on Appeal s Conm ssion shall:
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1. Assign conmissioners to hear appeals fromfina

orders of judges of conpensation clains.

2. Hore and assign clerks and staff.

3. Regul ate use of courtroons.

4. Supervise dockets and cal endars.

5. Do everything necessary to pronote the pronpt and

efficient admnistration of justice in the courts over which

he or she presides.

(c) The presiding conm ssioner nay appoi nt an

executive assistant to performsuch duties as the presiding

conmi ssioner directs himor her to perform The conm ssion may

enpl oy research assistants or law clerks to assist the

conmi ssioners in performng their duties under this section

(8)(a) The conmmission shall nmintain and keep open

during reasonabl e business hours a clerk's office, to be

situated in the Capitol or another suitable building in Leon

County, for the transaction of its business. Al books,

papers, records, and files, and the seal of the conm ssion

nmust be kept at this office. The conmission shall furnish and

equip the office.

(b) The Workers' Conpensation Appeal s Commi ssi on shal

appoint a clerk who shall hold office at the pleasure of the

conm ssion. Before entering upon the discharge of his or her

duties, the clerk nmust give bond in the sum of $5,000 payabl e

to the Governor, to be approved by a majority of the nenbers

of the conmmi ssion conditioned upon the faithful discharge of

the duties of his or her office, which bond nust be filed in

the office of the Secretary of State.

(c) The clerk shall be paid an annual sal ary pursuant

to chapter 25, Florida Statutes.
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1 (d) The clerk may enpl oy such deputies and clerica

2| assistants as are necessary. Their nunber and conpensation

3 | must be approved by the conm ssion and paid fromthe annua

4 | appropriation for the Wrkers' Conpensati on Appeal s Conmi ssi on
5| fromthe Wrkers' Conpensation Adm nistration Trust Fund.

6 (e) The clerk, upon the filing of a certified copy of
7] a notice of appeal or petition, shall charge and collect a

8| filing fee in the anbunt of $250 for each case docketed, and
9| shall charge and collect for copying, certifying, or

10 | furnishing opinions, records, papers, or other instrunents,
11| and for other services, the sane service charges as those

12 | provided in section 28.24, Florida Statutes. The state or any
13 | state agency, when appearing as appellant or petitioner, is
14 | exenpt fromthe filing fee required under this paragraph

15 (f) The clerk of the Wrkers' Conpensation Appeal s

16 | Conmi ssion shall prepare each nonth, in duplicate, a statenent
17 | of all fees collected and shall renit one copy of the

18 | statenent, together with all fees collected by her or him to
19| the Conptroller, who shall deposit the fees in the Wrkers

20 | Conpensation Adm nistration Trust Fund.

21 (9) The commission shall have a seal for the

22 | authentication of its orders, awards, and proceedi ngs, upon
23 | which are inscribed the words "State of Florida Wrkers

24 | Conpensation Appeal s Conmi ssion--Seal ," and it nust be

25| judicially noticed.

26 (10) The conmission is expressly authorized to destroy
27 | obsol ete records of the conmi ssion

28 (11) Workers' Conpensation Appeal s Conm ssion

29 | conmi ssioners shall be reinbursed for travel expenses as

30| provided in section 112.061, Florida Statutes.

31
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(12) The practice and procedure before the conm ssion

and the judges of conpensation clains shall be governed by

rul es adopted by the comm ssion except to the extent that such

rules conflict with chapter 440, Florida Statutes.
Section 25. Section 440.4416, Florida Statutes, is
r epeal ed

Section 26. Except as otherw se expressly provided in
this act, this act shall take effect October 1, 2001

RSk S R R Ik kS R R R Sk S bk O S Rk I O

SENATE SUMVARY

ating to workers' conpensation

aggenents optional rather than
rkers' Conpensation Oversi ght

kers' Conpensation Appeal s

for details.)

Revi ses provisions re
Makes mahaged care ar
nmandat ory. "Repeals th
Board. Creates the W
Conmmi ssion. (See hil
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