Florida Senate - 2001 SB 238

By Senators Mtchell, Sullijvan, Sebesta, Jones, Dawson
| zendorf, Wassernman Schultz, Latvala, Horne, dary, Rossi n,
Meek, Dyer, Lawson, Garcia, Lee and Silver

4-203-01

1 A bill to be entitled

2 An act relating to the death penalty; creating
3 s. 921.137, F.S.; defining the term "nental

4 retardation"; prohibiting the inposition of a

5 sentence of death on a defendant who suffers

6 fromnmental retardation if the nental

7 retardation is directly related to the

8 defendant's conduct at the tinme of the crine;

9 providing requirenments for raising nental

10 retardation as a bar to the death sentence;

11 providing for a separate proceeding to

12 det er mi ne whet her the defendant suffers from
13 mental retardation; providing for an

14 deternination of nmental retardation to be

15 appeal ed; providing for application of

16 provi sions prohibiting inposition of a sentence
17 of death; anmending ss. 921.141, 921.142, F. S
18 providing for a defendant's nental retardation
19 to be considered as a mitigating circunstance
20 by the jury for purposes of the advisory
21 sentence recommended by the jury in a capita
22 felony or a capital drug-trafficking felony;
23 providing an effective date.
24
25| Be It Enacted by the Legislature of the State of Florida:
26
27 Section 1. Section 921.137, Florida Statutes, is
28 | created to read:
29 921. 137 |Inposition of the death sentence upon a
30| nentally retarded defendant prohibited.--
31
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(1) As used in this section, the term"nental

retardati on" neans significantly subaverage genera

intellectual functioning existing concurrently with deficits

i n adaptive behavi or and nmani fested during the period from

conception to age 18. The term"significantly subaverage

general intellectual functioning," for the purpose of this

section, neans performance that is two or nore standard

devi ations fromthe nean score on a standardi zed intelligence

test specified in the rules of the Departnent of Children and

Fam |y Services. The term "adaptive behavior," for the purpose

of this definition, neans the effectiveness or degree with

whi ch an individual neets the standards of persona

i ndependence and social responsibility expected of his or her

age, cultural group, and community. The Departnent of Children

and Fanmily Services shall adopt rules to specify the

standardi zed intelligence tests as provided in this

subsecti on.
(2) A sentence of death may not be inposed upon a

defendant convicted of a capital felony who suffers from

nmental retardation if the defendant's conduct at the tine of

the commission of the crine is directly related to the nental

retardation.

(3) A defendant charged with a capital felony who

intends to raise nental retardation as a bar to the death

sentence under this section nmust give notice of such intention

in accordance with the rules of court governing notice of

intent to rely on an insanity defense.

(4) When a defendant who has given proper notice of

intent to raise nental retardation as a bar to the death

sentence is convicted or adjudicated guilty of a capita

felony, the court nust conduct a separate proceedi ng, wthout
2
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1|the jury, to deternine the applicability of subsection (2)

2 | before conducting sentenci ng proceedi ngs under s. 921. 141 or
3| s. 921.142. If the court deternines that the defendant has

4 | denonstrated by clear and convincing evidence that a sentence
5| of death may not be inposed pursuant to subsection (2), the

6 | court shall enter a witten order that sets forth with

7| specificity its findings in support of its deternination

8 (5) The state nmmy appeal, pursuant to s. 924.07, a

9| deternmination of nental retardati on nade under subsection (4).
10 (6) This section does not apply to a capital defendant
11 | who was sentenced to death before the effective date of this
12 | act.

13 Section 2. Subsection (6) of section 921.141, Florida
14 | Statutes, is anended to read:

15 921. 141 Sentence of death or life inprisonnent for

16 | capital felonies; further proceedings to deternine sentence.--
17 (6) M TIGATI NG Cl RCUMSTANCES. --M tigating

18 | circunstances shall be the follow ng:

19 (a) The defendant has no significant history of prior
20| crimnal activity.
21 (b) The capital felony was committed while the
22 | def endant was under the influence of extreme nmental or
23 | enotional di sturbance.
24 (c) The victimwas a participant in the defendant's
25| conduct or consented to the act.
26 (d) The defendant was an acconplice in the capita
27 | felony comitted by another person and his or her
28 | participation was relatively ninor
29 (e) The defendant acted under extrene duress or under
30| the substantial donination of another person
31
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1 (f) The capacity of the defendant to appreciate the

2| crimnality of his or her conduct or to conformhis or her

3| conduct to the requirenents of |aw was substantially inpaired.
4 (g) The age of the defendant at the tine of the crine.
5 (h) The defendant suffers fromnental retardation

6 | which nmust be deternined in accordance with the definition of
7| the term"nental retardation" in s. 921.137

8 (i) th)y The existence of any other factors in the

9 | defendant's background that would mitigate against inposition
10| of the death penalty.

11 Section 3. Subsection (7) of section 921.142, Florida
12 | Statutes, is anended to read:

13 921. 142 Sentence of death or life inprisonnent for

14 | capital drug trafficking felonies; further proceedings to

15 | determ ne sentence. - -

16 (7) M TIGATI NG Cl RCUMSTANCES. --M tigating

17 | circunstances shall include the foll ow ng:

18 (a) The defendant has no significant history of prior
19 | crimnal activity.
20 (b) The capital felony was committed while the
21 | defendant was under the influence of extrenme nmental or
22 | enotional disturbance.
23 (c) The defendant was an acconplice in the capita
24 | felony comritted by another person, and the defendant's
25 | participation was relatively mninor
26 (d) The defendant was under extrene duress or under
27 | the substantial donination of another person
28 (e) The capacity of the defendant to appreciate the
29 | crimnality of her or his conduct or to conformher or his
30| conduct to the requirenents of |aw was substantially inpaired.
31
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(f) The age of the defendant at the tine of the
of f ense.

(g) The defendant could not have reasonably foreseen
that her or his conduct in the course of the commi ssion of the
of fense woul d cause or would create a grave risk of death to
one or nore persons.

(h) The defendant suffers fromnental retardation

whi ch nmust be determ ned in accordance with the definition of

the term"nental retardation" in s. 921.137.

(i) th)y The existence of any other factors in the
defendant's background that would mtigate against inposition
of the death penalty.

Section 4. This act shall take effect upon becoming a

| aw.
EE IR b A b b I S I S b I S b b I I b S b
SENATE SUVMMARY
Prohibits inposition of a sentence of death upon a
def endant charged with a caP!taI felony if the ]
defendant's conduct at the tinme of the'crine is directly
related to the defendant's nental retardation. Requires
that the court conduct a separate proceeding wthout a
jury if a defendant notifies the court of his or her
intent to raise nental retardation as a bar to the death
sentence. Provides that the state may appeal a
determ nation of nmental retardation, Defines the term
;nenéa{ rFtardatlon" for purposes of the act. (See bil
or detaills.
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