Fl ori da House of Representatives - 2001 HB 281
By Representative Al exander

1 Abill to be entitled

2 An act relating to financing for private

3 not-for-profit institutions of higher

4 education; creating the "H gher Educationa

5 Facilities Financing Act"; providing

6 | egislative findings and decl arati ons;

7 providing definitions; creating the Higher

8 Educational Facilities Financing Authority;

9 providing for nenbership of the authority;

10 providing for its powers; providing criteria
11 for and covenants relating to the authorization
12 of the issuance of notes and revenue bonds not
13 obligating the full faith and credit of the

14 authority, any municipality, the state, or any
15 political subdivision thereof; providing for
16 | oans fromrevenue bonds to participating

17 institutions; providing for the validation of
18 revenue bonds; providing for trust funds and
19 renedi es of bondhol ders; providing for a tax
20 exenption; providing for agreenent of the
21 state; providing other powers and authorities
22 incident thereto; requiring reports and audits
23 anending s. 196.012, F.S.; providing that
24 institutions funded by the H gher Educationa
25 Facilities Financing Act are educationa
26 institutions for purposes of state taxation
27 providing an effective date.
28
29| Be It Enacted by the Legislature of the State of Florida:
30
31
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1 Section 1. Short title.--Sections 1-30 of this act nmmy
2| be cited as the "Hi gher Educational Facilities Financing Act."
3 Section 2. Findings and declarations.--1t is declared
4| that for the benefit of the public; the increase of their

5| comerce, welfare, and prosperity; and the inprovenent of

6| their health and living conditions, it is essential that this
7 | and future generations of youth be given the full est

8 | opportunity to learn and to develop their intellectual and

9| nental capacities. The Legislature finds that it is essential
10| for private institutions of higher education in the state to
11| be provided with appropriate additional nmeans to assist such
12 | youth in achieving the required levels of |earning and

13 | devel opnent of their intellectual and nental capacities. It is
14 | the purpose of sections 1-30 of this act to provide a neasure
15| of assistance and an alternative nethod enabling private

16 | institutions of higher education of this state to provide the
17 | facilities and structures that are sorely needed to acconplish
18 | t hese purposes. The Legislature declares that it is essential
19| to provide additional assistance to private institutions of

20 | hi gher education by enabling those institutions to coordinate
21| their budgetary needs with the tining of receipt of tuition
22 | revenues.

23 Section 3. Definitions.--As used in sections 1-30 of
24| this act, the term

25 (1) "Authority" or "educational facilities authority"
26 | neans the public corporation created by sections 1-30 of this
27 | act.

28 (2) "Real property" includes all |ands, including

29 | i nprovenents and fixtures thereon, and any such property

30 | appurtenant thereto, or used in connection therewith, and

31| every estate, interest, and right, legal or equitable,

2
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therein, including terns for years and liens by way of

judgnent, nortgage, or otherw se and the indebtedness secured

by such liens. This definition does not affect the

classification of property as real property or tangible

personal property for purposes of ad val oremtaxation under

chapters 192 and 193, Florida Statutes, or sales and use

taxation under chapter 212, Florida Statutes.

(3) "Project" neans a structure suitable for use as a

dormtory or other housing facility, dining hall, student

uni on, administration building, acadenic building, library,

| aboratory, research facility, classroom athletic facility,

health care facility, maintenance facility, storage facility,

or utility facility, and other structures or facilities

related thereto, or required thereby, or required or usefu

for the instruction of students, the conducting of research

or the operation of an institution of higher education,

i ncludi ng parking and other facilities or structures that are

essential for the orderly conduct of an institution of higher

education. The term al so incl udes equi pnent, nachinery, and

other simlar items necessary for operating a particul ar

facility or structure in the manner for which its use is

i ntended. The term does not include such itens as books, fuel

supplies, or other itens that are custonarily considered to

result in a current operating charge. The termincludes a | oan

in anticipation of tuition revenues by a private institution

of hi gher education

(4) "Cost," as applied to a project or any portion

t hereof financed under sections 1-30 of this act, includes al

or any part of the cost of construction and acquisition of al

| ands, structures, real or personal property, rights,

rights-of-way, franchi ses, easenents, and interests acquired
3
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1| or used for a project; the cost of denolishing or renoving any
2| buildings or structures on |land so acquired, including the

3| cost of acquiring any lands to which the buildings or

4 | structures may be renoved; the cost of all machinery and

5| equi pnent, financing charges, and interest before, during, and
6| for a period of 30 nonths after conpletion of the

7 | construction; provisions for working capital, reserves for

8| principal, interest, and rebate; provisions for extensions,

9| enlargenents, additions, and i nprovenents; the cost of

10 | engineering, financial, and |l egal services; the cost of plans,
11 | specifications, studies, surveys, estimates of costs and

12 | revenues, adm nistrative expenses, expenses necessary to

13 | deternmining the feasibility or practicability of constructing
14 | the project; and other expenses necessary for constructing and
15 ] acquiring the project, financing the construction, and pl aci ng
16 | the project in operation. In the case of a loan in

17 | anticipation of tuition revenues, the term"cost" neans the

18 | amount of the loan in anticipation of revenues whi ch does not
19 | exceed the anpbunt of tuition revenues anticipated to be
20 | received by the borrowing institution of higher education in
21| the 1-year period following the date of the |oan, plus costs
22 | related to the i ssuance of the | oan, or the anmount of the
23 | bonds, the proceeds of which fund the | oans and any rel ated
24 | cost of debt service, reserve funds, and rebate associ ated
25| therewith.
26 (5) "Bond" or "revenue bond" nmeans a revenue bond of
27 | the authority issued under sections 1-30 of this act,
28 | i ncludi ng a revenue refundi ng bond, notwithstanding that it
29 | may be secured by nortgage or the full faith and credit of a
30| participating institution of higher education or any other
31
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lawful ly pl edged security of a participating institution of

hi gher educati on.

(6) "lInstitution of higher education" neans an

educational institution that by virtue of law or charter is a

nonprofit educational institution enpowered to provide a

proj ect of education beyond the high school level; is not

owned or controlled by the state or any political subdivision

agency, instrunentality, district, or nmunicipality of the

state; and otherw se neets the requirenents of section

196. 012(5), Florida Statutes.

(7) "Participating institution" nmeans an institution

of hi gher education that undertakes the financing and

construction or acquisition of a project or undertakes the

refundi ng or refinancing of obligations or of a nortgage or of

advances as provided in and pernitted by sections 1-30 of this

act .

(8) "Loan in anticipation of tuition revenues" neans a

loan to an institution of higher education under circunstances

in which tuition revenues anticipated to be received by the

institution in any budget year are estinated to be

insufficient at any tine during the budget year to pay the

operati ng expenses or other obligations of the institution in

accordance with the budget of the institution

Section 4. Creation of H gher Educational Facilities

Fi nanci ng Authority. --

(1) There is created a public body corporate and

politic to be known as the Hi gher Educational Facilities

Fi nancing Authority. The authority is constituted as a public

instrunentality and the exercise by the authority of the

powers conferred by sections 1-30 of this act is considered to

5
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1| be the performance of an essential public function. Chapters

2] 119 and 286, Florida Statutes, apply to the authority.

3 (2) The authority shall consist of five nenbers to be

4 | appoi nted by the Governor, subject to confirmation by the

5| Senate. One nenber shall be a trustee, director, officer, or

6 | enpl oyee of an institution of higher education. O the nenbers
7| first appointed, one shall serve for 1 year, one for 2 years,
8| one for 3 years, one for 4 years, and one for 5 years, and in
9 | each case until his or her successor is appointed and has

10| qualified. Thereafter, the Governor shall appoint for ternms of
11| 5 years each a nenber or nenbers to succeed those whose terns
12 | expire. The Governor shall fill any vacancy for an unexpired
13| term A nenber of the authority is eligible for reappointnent.
14 | Any nenber of the authority may be renoved by the Governor for
15 | ni sfeasance, nml feasance, or willful neglect of duty. Each

16 | nenber of the authority before entering upon his or her duties
17 | shall take and subscribe to the oath or affirmation required
18 | by the State Constitution. A record of each oath nust be filed
19 in the office of the Departnent of State and with the
20 | authority.
21 (3) The authority shall annually el ect one of its
22 | nenbers as chair and one as vice chair, and shall al so appoint
23| an executive director who is not a nenber of the authority and
24 | who serves at the pleasure of the authority and receives
25 | conpensation as fixed by the authority. The duties of the
26 | executive director may be discharged under a contract with the
27 | I ndependent Col |l eges and Universities of Florida, a
28 | not-for-profit corporation representing the i ndependent
29 | colleges and universities of the state, or any successor
30 | corporation or other such entity providing sinilar
31| representation chosen by the authority, or an agency or other

6
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1| entity representing i ndependent colleges and universities

2 | providing such services, in which case the entity shal

3| designate a person to performthose duties.

4 (4) The executive director shall keep a record of the

5| proceedings of the authority and shall be custodi an of al

6 | books, docunents, and papers filed with the authority and of

7| the minute book or journal of the authority and of its

8| official seal. He or she may cause copies to be nade of al

9| mnutes and ot her records and docunents of the authority and
10| may give certificates under the official seal of the authority
11 ) to the effect that the copies are true copies, and all persons
12 | dealing with the authority nay rely upon those certificates.
13 (5) A mjority of the nenbers of the authority

14 | constitutes a quorum and the affirmative vote of a ngjority
15 ] of the nenbers present at a neeting of the authority is

16 | necessary for any action taken by the authority. A vacancy in
17 | the nenbership of the authority does not inpair the right of a
18 | quorumto exercise all the rights and performall the duties
19| of the authority. Any action taken by the authority under

20 | sections 1-30 of this act may be authorized by resol ution at
21| any regul ar or special neeting, and each resol ution takes

22 | effect imediately and need not be published or posted.

23 (6) The nenbers of the authority shall receive no

24 | conpensation for the performance of their duties, but each

25| nenber is entitled to rei nbursenent as provided in section

26| 112.016, Florida Statutes, for necessary expenses incurred

27 | while engaged in the performance of his or her duti es.

28 (7) The authority is assigned to the Departnent of

29 | Education for adninistrative purposes.

30 Section 5. Powers of the authority.--The purpose of

31| the authority is to assist institutions of higher education in

.
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constructing, financing, and refinancing projects throughout

the state and for this purpose the authority nmay:

(1) Exercise all powers granted to corporations under

the Florida Business Corporation Act, chapter 607, Florida

St at ut es.
(2) Have perpetual succession as a body politic and

corporate and adopt bylaws for the regulation of its affairs

and the conduct of its business.

(3) Adopt an official seal and alter the sane at its

pl easure.
(4) Maintain an office at any place in the state that

it may desi gnate.

(5) Sue and be sued in its own nane, and plead and be

i mpl eaded.
(6) Make and execute financing agreenents, |eases, as

| essee or as | essor, contracts, deeds, and other instrunments

necessary or convenient in the exercise of the powers and

functions of the authority, including contracts with persons,

firns, corporations, federal and state agencies, and other

authorities, which state agencies and other authorities are

authorized to enter into contracts and ot herwi se cooperate

with the authority to facilitate the financing, construction,

| easing, or sale of any project or the institution of any

progran engage in sal e-l easeback, | ease-purchase,

| ease- | easeback, or other undertakings and provide for the

sale of certificates of participation incident thereto; and

enter into interlocal agreenents in the manner provided in
section 163.01, Florida Statutes.
(7) Deternmine the | ocation and character of any

project to be financed under sections 1-30 of this act and

nay:
8
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1 (a) Construct, reconstruct, nmintain, repair, operate,
2| lease as | essee or |lessor, and regul ate the project;

3 (b) Enter into contracts for any of those purposes;

4 (c) Enter into contracts for the managenent and

5| operation of a project; and

6 (d) Designate a participating institution of higher

7 | education as its agent to determ ne the | ocation and character
8| of a project undertaken by a participating institution of

9 | hi gher education under sections 1-30 of this act and, as the
10 | agent of the authority, construct, reconstruct, nmintain,

11 | repair, operate, own, |lease as | essee or |lessor, and regul ate
12 | the project, and, as the agent of the authority, enter into
13 | contracts for any of those purposes, including contracts for
14 | t he nanagenent and operation of the project.

15 (8) |Issue bonds, bond anticipation notes, and other

16 | obligations of the authority for any of its corporate

17 | purposes, including the providing of funds to pay all or any
18 | part of the cost of any project and to fund or refund the cost
19 | of any project as provided in sections 1-30 of this act.

20 (9) Cenerally fix and revise and charge and col |l ect

21| rates, rents, fees, and charges for the use of and for the

22 | services furnished or to be furnished by a project or any

23 | portion thereof and to contract with any person, partnership,
24 | association, or corporation or other body public or private in
25 | respect thereof.

26 (10) Establish rules for the use of a project or any
27 | portion thereof and designate a participating institution of
28 | higher education as its agent to establish rules for the use
29 | of a project undertaken by the participating institution of
30 | hi gher education

31
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1 (11) Enploy consulting engineers, architects,

2 | attorneys, accountants, construction and financial experts,

3 | superintendents, nmnagers, and ot her enpl oyees and agents as
4 | necessary, and fix their conpensation

5 (12) Receive and accept fromany public agency | oans

6| or grants for or in aid of the construction of a project or

7 | any portion thereof, and receive and accept |oans, grants,

8| aid, or contributions fromany source of noney, property,

9| labor, or other things of value, to be held, used, and applied
10| only for the purposes for which the |loans, grants, aid, and
11 | contributions are nade.

12 (13) Mortgage any project and the site thereof for the
13 | benefit of the holders of revenue bonds issued to finance

14 | projects or those providing credit for that purpose.

15 (14) WMake loans to any participating institution of

16 | hi gher education for the cost of a project, including a | oan
17 1 in anticipation of tuition revenues, in accordance with an

18 | agreenent between the authority and the participating

19 | institution of higher education. However, a | oan may not
20 | exceed the total cost of the project as determ ned by the
21 | participating institution of higher education and approved by
22 | the authority.
23 (15) Make loans to a participating institution of
24 | higher education to refund outstandi ng obligations, nortgages,
25| or advances issued, nade, or given by the participating
26 | institution of higher education for the cost of a project.
27 (16) Charge to and equitably apportion anbng
28 | participating institutions of higher education its
29 | adnministrative costs and expenses incurred in the exercise of
30| the powers and duties conferred by sections 1-30 of this act.
31
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(17) Contract with an entity representing i ndependent

coll eges and universities as its agent to assist the authority

in screening applications of institutions of higher education

for | oans under sections 1-30 of this act and receive any

reconmendations the entity nmay nmke.

(18) Do all things necessary or convenient to carry

out the purposes of sections 1-30 of this act.

Section 6. Payment of expenses.--All expenses incurred

in carrying out sections 1-30 of this act are payable solely

from funds provided under the authority of sections 1-30 of

this act, and the authority nay not incur any liability or

obl i gation beyond the extent to which noneys have been

provi ded under sections 1-30 of this act.

Section 7. Acquisition of real property.--The

authority may directly, or by and through a participating

institution of higher education as its agent, acquire by

purchase or | ease solely fromfunds provided under sections

1-30 of this act, or by gift or devise, any |ands, structures,

property, real or personal, rights, rights-of-way, franchises,

easenents, and other interests in lands, including |ands |ying

underwater and riparian rights, which are |l ocated within or

outside the state as it considers necessary or conveni ent for

the construction or operation of a project, upon ternms and at

prices that are considered by it to be reasonable and that can

be agreed upon between it and the owner thereof, and to take

title thereto in the nane of the authority or in the nane of a

participating institution of higher education as its agent or

as an owner and borrower.

Section 8. Conveyance of title or interest to

participating institutions.--Wen the principal of and

i nterest on revenue bonds of the authority issued to finance
11
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1| the cost of a particular project or projects at a

2| participating institution of higher education, including any
3 | revenue refundi ng bonds issued to refund and refinance the

4 | revenue bonds, have been fully paid and retired, or when

5 | adequat e provision has been nade to pay fully and retire them
6] and all other conditions of the resolution or trust agreenent
7 | authorizing and securing the revenue bonds have been satisfied
8| and the lien of the resolution or trust agreenent has been

9| released in accordance with the provisions thereof, the

10 | authority shall pronptly execute deeds and conveyances

11 | necessary and required to convey title to the project or

12 | projects to the participating institution of higher education,
13| free and clear of all liens and encunbrances.

14 Section 9. Criteria and requirenents.--1n undertaking
15| any project under sections 1-30 of this act, the authority

16 | shall be guided by and shall observe the following criteria
17 | and requi renents; however, the determination of the authority
18 | as to conpliance with the criteria and requirenents is fina
19 | and concl usi ve:

20 (1) The project, in the determ nation of the

21 | authority, is appropriate to the needs and circunstances of,
22 | and shall nmke a significant contribution to the purposes of,
23| the authority and sections 1-30 of this act as set forth in
24 | the findings and decl arations, and shall serve a public

25 | purpose by advancing the prosperity and general welfare of the
26 | state and the public.

27 (2) A financing agreenent for a project may not be

28 | entered into with a participating institution that is not

29 | financially responsible and fully capable of and willing to
30| fulfill its obligations under the financing agreenent,

31| including the obligations to nake paynents in the anobunts and

12
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1| at the tines required; to operate, repair, and naintain at its
2 | own expense the project owned or |eased; and to serve the

3 | purposes of sections 1-30 of this act and any other

4 | responsibilities that may be i nposed under the financing

5| agreenent. In deternining the financial responsibility of the
6| participating institution, consideration nmust be given to the
7| party's ratio of current assets to current liabilities; net

8 | worth; endowrents; pledges; earning trends; coverage of al

9| fixed charges; the nature of the project involved; its

10 | inherent stability; any guarantee of the obligations by sone
11| other financially responsible corporation, firm or person

12 | neans by which the bonds are to be marketed to the public; and
13| other factors deternminative of the capability of the

14 | participating institution, financially and otherw se, to

15 ) fulfill its obligations consistently with the purposes of

16 | sections 1-30 of this act. In nmaking findings and

17 | determinations, the authority may rely upon the

18 | reconmendations of the entity representing i ndependent

19 | coll eges and universities.
20 (3) Adequate provision nust be made for the operation
21 | repair, and nmmintenance of the project at the expense of the
22 | owner or |lessee and for the paynent of principal of and
23 | interest on the bonds.
24 (4) The costs to be paid fromthe proceeds of the
25| bonds are costs of a project within the nmeani ng of sections
26| 1-30 of this act, except for paynents included in the purposes
27 | for which revenue refundi ng bonds may be issued under sections
281 1-30 of this act.
29 Section 10. Approval required to i ssue bonds. --The
30| authority is created for the purpose of pronoting higher
31| education and issuing bonds on behalf of the state, and the

13
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Governor may approve any bonds issued by the authority which

requi re approval under federal |aw

Section 11. Agreenents of sale, |lease, or |oan.--

(1) A project financed under sections 1-30 of this act

may not be operated by the authority or any other governnental

agency, except that the authority may tenporarily operate or

cause to be operated all or any part of a project to protect

its interest therein, pending any leasing or sale of the

project. A project acquired or constructed by the authority,

unl ess sold or contracted to be sold, nust be | eased to one or

nore persons, firns, or private corporations for operation and

nmai ntenance in a manner that will effectuate the purposes of

sections 1-30 of this act, under an agreenent of sale,

install nent sale, |ease, or loan, in a form and substance not

i nconsistent with this subsection. Any agreenent may provide,

anong ot her provisions, that:

(a) The owner or |essee shall at its own expense

operate, repair, and maintain the project sold or |eased.

(b) The paynents or rent payabl e under the agreenent

will in the aggregate be not |ess than an anount sufficient to

pay all of the interest, principal, and redenption preniuns,

if any, on the bonds that will be issued by the authority to

pay the cost of the project sold or |eased.

(c) The owner or |essee shall pay all other costs

incurred by the authority in connection with the financing,

construction, and adninistration of the project sold or

| eased, except as mmy be paid out of the proceeds of bonds or

otherwi se, including, but not limted to, insurance costs; the

cost of administering the bond resol ution authorizing the

bonds and any trust agreenent securing the bonds; and the fees

14
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and expenses of the authority, trustees, paying agents,

attorneys, consultants, and others.

(d) The termof an agreenent will terninate not

earlier than the date on which all bonds and all other

obligations incurred by the authority in connection with the

project sold or | eased thereunder are paid in full, including

interest, principal, and redenption premuns, if any, or on

whi ch adequate funds for paynent are deposited in trust.

(e) The owner or |essee's obligation to pay paynents

or rent is not subject to cancellation, ternination, or

abatenent until paynent of the bonds or provision for paynent

i s made.
(2) An agreenent may contain additional provisions

that the authority finds are necessary to effectuate the

pur poses of sections 1-30 of this act, including provisions

for extending the termand renewals of the sale or the | ease

and vesting in the |l essee an option to purchase the project

| eased thereunder pursuant to any terns and conditions

consistent with sections 1-30 of this act which are prescribed

in the | ease. However, except as is otherw se expressly stated

in the agreenent and except to provide for any contingencies

i nvol ving the damagi ng, destruction, or condemation of the

project or any substantial portion thereof, an option to

purchase may not be exercised unless all bonds issued for the

project, including all principal, interest, and redenption

premuns, if any, and all other obligations incurred by the

authority in connection with the project have been paid in

full or sufficient funds have been deposited in trust or

sufficient arrangenents have been nade for paynment. The

purchase price of the project may not be | ess than an anount

sufficient to pay in full all of the bonds, including al
15
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1| principal, interest, and redenption premium if any, issued
2| for the project then outstanding and all other obligations
3]incurred by the authority in connection with the project.
4 Section 12. Notes of authority.--The authority may
5] issue its negotiable notes for any corporate purpose and renew
6 | any notes by the issuance of new notes, whether the notes to
7 | be renewed have or have not matured. The authority may issue
8| notes partly to renew notes or to discharge other obligations
9| then outstanding and partly for any other purpose. The notes
10 | may be authorized, sold, executed, and delivered in the sane
11 | manner as bonds. Any resolution authorizing notes of the
12 | authority or any issue thereof nay contain any provisions that
13| the authority is authorized to include in any resol ution
14 | aut hori zi ng revenue bonds of the authority or any issue
15| thereof, and the authority nmay include in any notes any terns,
16 | covenants, or conditions that it is authorized to include in
17 | any bonds. Al the notes nust be payable solely fromthe
18 | revenues of the project to be financed, subject only to any
19 | contractual rights of the holders of any of its notes or other
20 | obligations then outstanding.
21 Section 13. Revenue bonds. - -
22 (1) The authority nmay issue its negotiable revenue
23 | bonds for any corporate purpose, including the provision of
24 | funds to pay all or any part of the cost of any project. In
25| anticipation of the sale of revenue bonds, the authority may
26 | i ssue negotiable bond anticipation notes and nay renew t hem
27 | fromtinme to tine, but the maximum nmaturity of any note,
28 | including renewal s thereof, may not exceed 5 years foll ow ng
29 | the date of issue of the original note. The notes nust be paid
30| fromany revenues of the authority available therefor or of
31| the project and not otherw se pledged, or fromthe proceeds of

16
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sal e of the revenue bonds of the authority in anticipation of

whi ch they were issued. The notes nust be issued in the sane

manner as the revenue bonds. The notes and the resol uti on

aut hori zing them may contain any provisions, conditions, or

limtations that a bond resolution of the authority nay

cont ai n.
(2) The revenue bonds and notes of every issue nust be

payabl e solely out of revenues of the authority, including the

provi sion of funds of the participating institution to pay al

or any part of the cost of any project, subject only to any

agreenents with the hol ders of particul ar revenue bonds or

not es pl edging any particul ar revenues. Notwithstanding that

revenue bonds and notes may be payable froma special fund,

they are for all purposes negotiable instrunents, subject only

to the provisions of the revenue bonds and notes for

regi stration.

(3) The revenue bonds nmay be issued as serial bonds or

as termbonds, or the authority may issue bonds of both types.

The revenue bonds nust be aut horized by resol ution of the

authority; nmust bear the date of issuance, the date of

maturity, not exceeding 50 years fromissuance, and the

interest rate of the bonds, which may be a variable rate,

notwithstanding any limtation in other laws relating to

maxi numinterest rates; nmust be payable at a specified tineg;

nust be in specified denoninations; and nust be in specified

form carry registration privileges, be executed in a

speci fi ed manner, be payable in |lawful noney of the United

States at a specified place, and be subject to the terns of

redenption, as the resolution provides. The revenue bonds or

notes nay be sold at public or private sale for the price the

authority determ nes. Pending preparation of the definitive
17
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bonds, the authority nmay issue interimreceipts or

certificates that nay be exchanged for the definitive bonds.

In case any officer whose signature, or a facsinile of whose

si gnature, appears on any bonds or coupons ceases to be that

of ficer before the delivery of the bonds, the signhature or

facsimle is nevertheless valid and sufficient for al

purposes as if he or she had renained in office unti

delivery. The authority nay also provide for the

aut hentication of the bonds by a trustee or fiscal agent. The

bonds nay be issued in coupon formor in registered form or

both, as the authority determ nes. Provision may be nade for

the registration of any coupon bonds as to principal al one and

also as to both principal and interest; for the reconversion

i nt o coupon bonds of any bonds registered as to both principa

and interest; and for the interchange of regi stered and coupon

bonds. The authority may sell the bonds at public or private

sale and for the price it determines will best effectuate the

pur pose of sections 1-30 of this act, notw thstandi ng any

limtation in other laws relating to the maximuminterest rate

permitted for bonds or limtations on the manner by which

bonds are sol d.

(4) Any resolution authorizing any revenue bonds nay

contain provisions, which are a part of the contract with the

hol ders of the revenue bonds to be authorized, as to:

(a) Pledging of all or any part of the revenues of a

proj ect or any revenue-producing contract nade by the

authority with any individual, partnership, corporation, or

associ ati on or other body, public or private, to secure the

payrment of the revenue bonds or of any particul ar issue of

revenue bonds, subject to any agreenents with bondhol ders as

may then exist.

18
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(b) The rentals, fees, and other charges to be

charged, and the anpbunts to be raised in each year therehy,

and the use and di sposition of the revenues.

(c) The setting aside of reserves or sinking funds and

the regul ati on and di sposition thereof.

(d) Limtations on the right of the authority or its

agent to restrict and regul ate the use of the project.

(e) Limtations on the purpose to which the proceeds

of sale of any issue of revenue bonds then or thereafter to be

i ssued may be applied and the pledging of the proceeds to

secure the paynent of the revenue bonds or any issue of the

revenue bonds.

(f) Limtations on the issuance of additional bonds,

the terns upon which additional bonds nay be issued and

secured, and the refundi ng of outstandi ng bonds.

(g) The procedure, if any, by which the terns of any

contract with bondhol ders may be amended or abrogat ed,

i ncludi ng the anount of bonds the holders of which nust

consent thereto and the manner in which consent nmay be given.

(h) Limtations on the anount of noneys derived from

the project to be expended for operating, admnistrative, or

ot her expenses of the authority.

(i) The acts or omissions to act that constitute a

default in the duties of the authority to holders of its

obligations and provisions for the rights and renedi es of the

hol ders in the event of a default.

(j) The nortgaging of or granting of a security

interest in the project or the site thereof for the purpose of

securing the bondhol ders.

(5) Neither the nenbers of the authority nor any

person executing the revenue bonds or notes is liable
19
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personally on the revenue bonds or notes or is subject to any

personal liability or accountability by reason of the issuance

t her eof .
(6) The authority may purchase its bonds or notes out

of any funds available therefor. The authority may hol d,

pl edge, cancel, or resell the bonds, subject to and in

accordance with agreenents w th bondhol ders.

(7) Incident to its powers to issue bonds and notes,

the authority nmay enter into interest rate swap agreenents,

collars, caps, forward securities purchase agreenents, del ayed

delivery bond purchase agreenents, and any other financial

agreenents considered to be in the best interest of the

aut hority.
(8) Bonds may be issued under sections 1-30 of this

act w thout obtaining, except as otherw se expressly provided

in sections 1-30 of this act, the consent of any departnent,

di vi si on, conmm ssion, board, body, bureau, or agency of the

state or any l|local governnent, and w thout any other

proceedi ngs or the happeni ng of any conditions or things other

t han t hose proceedi ngs, conditions, or things that are

specifically required by sections 1-30 of this act and the

resol ution authorizing the i ssuance of bonds or the trust

agreenent securing them

Section 14. Authority reporting requirenent. --

(1) Any authority that issues any revenue bonds under

sections 1-30 of this act shall supply the D vision of Bond

Fi nance of the State Board of Adninistration with a copy of

the report required in section 103 of the Internal Revenue

Code of 1954, as anended, at the tines required under that

secti on.

20
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1 (2) The Division of Bond Finance shall, upon receipt,

2| provide a copy of the information supplied under subsection
3|(1) to the Departnment of Education

4 Section 15. Covenants.--Any resolution authorizing the
5] issuance of bonds may contain any covenants the authority

6 | consi ders advisable, including those provisions set forth in

7 | section 13(4), and all those covenants constitute valid and

8| legally binding and enforceabl e contracts between the

9| authority and the bondhol ders, regardl ess of the tine of

10 | i ssuance thereof. The covenants nmay include, without

11| linmtation, covenants concerning the disposition of the bond
12 | proceeds; the use and disposition of project revenues; the

13 | pl edgi ng of revenues and assessnents; the obligations of the
14 | authority with respect to the operation of the project and the
15 | nmai nt enance of adequate project revenues; the issuance of

16 | addi tional bonds; the appoi ntnent, powers, and duties of

17 | trustees and receivers; the acquisition of outstandi ng bonds
18 | and obligations; restrictions on the establishing of conpeting
19 | projects or facilities; restrictions on the sale or disposa
20| of the assets and property of the authority; the naintenance
21| of deposits to assure the paynent of the bonds issued under
22 | sections 1-30 of this act; acceleration upon default; the
23 | execution of necessary instrunents; the procedure for anendi ng
24 | or abrogating covenants with the bondhol ders; and any ot her
25| covenants consi dered necessary for the security of the
26 | bondhol ders.
27 Section 16. Validity of bonds; validation
28 | proceedi ngs. --Any bonds issued by the authority are
29 | incontestable in the hands of bona fide purchasers or hol ders
30| for value and are not invalid because of any irregularity or
31| defect in the proceedings for the i ssue and sal e thereof.

21
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1| Before the issuance of any bonds, the authority nust publish a
2| notice at |least once in a newspaper or newspapers published or
3| of general circulation in the county in the state in which the
4| project will be located, stating the date of adoption of the

5] resol ution authorizing the obligations; the anount, nmaximm

6| rate of interest, and maturity of the obligations; and the

7 | purpose in general terns for which the obligations are to be

8 | issued. The notice nust further state that an action or

9 | proceedi ng questioning the validity of the obligations or of
10 | the proceedi ngs authorizing the i ssuance thereof, or of any

11 | covenants nmade therein, nust be instituted within 20 days

12 | after the first publication of the notice or the validity of
13| the obligations, proceedings, and covenants nay not be

14 | thereafter questioned in any court. |If no action or proceeding
15 is instituted within the 20-day period, the validity of the

16 | obligations, proceedi ngs, and covenants is concl usive, and al
17 | persons or parties whatsoever are forever barred from

18 | questioning the validity of the obligations, proceedings, or
19 | covenants in any court. Notwithstanding this section, the
20 | bonds, notes, or other obligations issued by the authority,
21| and the obligations of any participating institution or others
22 | providing credit for the obligations, which nmay be before the
23| jurisdiction of the court, nust be validated in the nmanner
24 | provided by chapter 75, Florida Statutes, and the jurisdiction
25| of the action nay be in the jurisdiction of the circuit court
26 | where the project is to be located or, in the discretion of
27 | the authority, in the county seat of state governnent.
28 Section 17. Act furnishes full authority for issuance
29 | of bonds.--Sections 1-30 of this act constitute full authority
30| for the issuance of bonds and the exercise of the powers of
31| the authority provided in sections 1-30 of this act. Any bonds

22
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i ssued by the authority are not secured by the full faith and

credit of the state and do not constitute an obligation

ei ther general or special, of the state.

Section 18. Security of bondholders.--1n the

di scretion of the authority, any revenue bonds issued under

sections 1-30 of this act may be secured by a trust agreenent

by and between the authority and a corporate trustee or

trustees, which nmay be any trust conpany or bank having the

powers of a trust conpany within or without the state. The

trust agreenent or the resolution providing for the issuance

of revenue bonds may pl edge or assign the revenues to be

received or the proceeds of any contract or contracts pl edged

and nmay convey or nortgage the project or any portion thereof.

The trust agreenent or resolution providing for the i ssuance

of revenue bonds may contain provisions for protecting and

enforcing the rights and renedi es of the bondhol ders as nmay be

reasonabl e and proper and not in violation of law, including

particularly those provisions specifically authorized by

sections 1-30 of this act to be included in any resol ution of

the authority authorizing revenue bonds. Any bank or trust

conpany incorporated under the laws of this state or of any

other state or the United States which may legally act as

depository of the proceeds of bonds or of revenues or other

noneys or security may furnish i ndemifying bonds or pl edge

securities required by the authority, if any. Any trust

agreenent nmay set forth the rights and renedi es of the

bondhol ders and of the trustee or trustees, and nmay restrict

the individual right of action by bondholders. In addition

any trust agreement or resolution may contain any other

provisions the authority consi ders reasonabl e and proper for

the security of the bondhol ders. Al expenses incurred in
23
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1| carrying out the trust agreenent or resolution nay be treated
2| as a part of the cost of the operation of a project.

3 Section 19. Paynent of bonds. --Revenue bonds issued

4 | under sections 1-30 of this act are not a debt or liability of
5| the authority, any nunicipality, the state, or any politica

6 | subdi vi sion thereof, and are not a pledge of the faith and

7] credit of the state, the authority, any nunicipality, or any
8 | political subdivision, but are payable solely fromrevenues of
9| the authority pertaining to the project relating to the issue;
10 | paynents by participating institutions of higher education,

11 | banks, insurance conpanies, or others under letters of credit
12 | or purchase agreenents; investnent earnings fromfunds or

13 | accounts nmi ntai ned under the bond resol ution; insurance

14 | proceeds; |oan fundi ng deposits; proceeds of sal es of

15 | education | oans; proceeds of refunding obligations; and fees,
16 | charges, and other revenues of the authority fromthe project.
17 | ALl revenue bonds nust contain on the face thereof a statenent
18| to the effect that neither the authority, any nmunicipality,

19 | the state, nor any political subdivision thereof is obligated
20| to pay the bond or the interest thereon except fromrevenues
21| of the project or the portion thereof for which they are

22 | i ssued, and that neither the faith and credit nor the taxing
23 | power of the authority, any nunicipality, the state, or any
24 | political subdivision thereof is pledged to the paynent of the
25| principal of or the interest on the bonds. The issuance of

26 | revenue bonds under sections 1-30 of this act may not

27 | directly, indirectly, or contingently obligate the authority,
28 | any nmunicipality, the state, or any political subdivision

29 | thereof to levy or to pledge any formof taxation therefor or
30| to make any appropriation for their paynent.

31 Section 20. Rates, rents, fees, and charges. --

24
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(1) The authority may fix, revise, charge, and collect

rates, rents, fees, and charges for the use of and for the

services furnished or to be furnished by each project and may

contract with any person, partnership, association

corporation, or other body, public or private, in respect

thereof. The rates, rents, fees, and charges nust be fixed and

adjusted in respect of the aggregate of rates, rents, fees,

and charges fromthe project so as to provide funds sufficient

with other revenues, if any, to:

(a) Pay the cost of mmintaining, repairing, and

operating the project and each portion thereof, to the extent

that the paynent of the cost has not otherw se been adequately

provi ded for.

(b) Pay the principal of and the interest on

out st andi ng revenue bonds of the authority issued in respect

of the project as the bonds becone due and payabl e.

(c) Create and mmintain reserves required or provided

for in any resol ution authorizing, or trust agreenent

securing, the revenue bonds of the authority. The rates,

rents, fees, and charges are not subject to supervision or

regul ati on by any departnent, comni ssion, board, body, bureau

or agency of this state other than the authority.

(2) A sufficient anmobunt of the revenues derived in

respect of a project, except the part of the revenues

necessary to pay the cost of nmintenance, repair, and

operation and to provide reserves and provide for renewal s,

repl acenents, extensions, enlargenents, and inprovenents

provided for in the resol ution authorizing the i ssuance of any

revenue bonds of the authority or in the trust agreenent

securing them nust be set aside at regular intervals as

provided in the resolution or trust agreenent in a sinking or
25
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other simlar fund that is hereby pl edged to, and charged

with, the paynent of the principal of and the interest on the

revenue bonds as they becone due and the redenption price or

t he purchase price of bonds retired by call or purchase as

therein provided. The pl edge nmust be valid and binding from

the tinme when the pledge is nade. The rates, rents, fees,

charges, and ot her revenues or other nobneys so pl edged and

thereafter received by the authority nust i nmedi ately be

subject to the lien of the pl edge wi thout any physica

delivery thereof or further act, and the lien of any pledge is

valid and binding as against all parties having clains of any

kind in tort, contract, or otherw se against the authority,

irrespective of whether the parties have notice thereof.

Nei ther the resol ution nor any trust agreenent by which a

pl edge is created need be filed or recorded except in the

records of the authority.

(3) The use and disposition of noneys to the credit of

a sinking or other sinmlar fund nust be subject to the

resol ution authorizing the issuance of the bonds or of the

trust agreenent. Except as otherwi se provided in the

resolution or the trust agreenent, the sinking or other

simlar fund nust be a fund for all revenue bonds issued to

finance projects at a particular institution for higher

education without distinction or priority of one over another

However, the authority in any resolution or trust agreenent

may provide that the sinking or other sinmlar fund be the fund

for a particular project at an institution of higher education

and for payment of the revenue bonds issued to finance that

project, and nmay, additionally, permit and provide for the

i ssuance of revenue bonds having a subordinate lien in respect

of the security authorized to other revenue bonds of the
26
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1| authority, and, in such case, the authority may create

2 | separate sinking or other sinmlar funds in respect of the

3 | subordinate lien bonds.

4 Section 21. Trust funds.--Al noneys recei ved under

5] sections 1-30 of this act, whether as proceeds fromthe sale
6 | of bonds or as revenues, are considered to be trust funds to
7| be held and applied solely as provided in sections 1-30 of

8| this act. Any officer with whom or any bank or trust conpany
9| with which, the noneys are deposited shall act as trustee of
10 | the noneys and shall hold and apply them for the purposes of
11| sections 1-30 of this act, subject to the provisions of

12 | sections 1-30 of this act and the resolution authorizing the
13 | bonds of any issue or the trust agreenent securing the bonds.
14 Section 22. Renedies of bondhol ders. --Any hol der of

15 | revenue bonds issued under sections 1-30 of this act or any of
16 | t he coupons appertaining thereto, and the trustee or trustees
17 | under any trust agreenent, except to the extent the rights

18 | given nay be restricted by any resol ution authorizing the

19 | i ssuance of, or any such trust agreenent securing, the bonds,
20| may, either at lawor in equity, by suit, action, nmandanus, or
21 | other proceedings, protect and enforce any rights under the
22 | laws of the state or granted hereunder or under the resol ution
23| or trust agreenent, and may enforce and conpel the performance
24 | of all duties required by sections 1-30 of this act or by the
25| resolution or trust agreenent to be perforned by the authority
26 | or by any officer, enployee, or agent thereof, including the
27 | fixing, charging, and collecting of the rates, rents, fees,
28 | and charges aut hori zed and required by the provisions of the
29 | resolution or trust agreenent to be fixed, established, and
30 | coll ected.
31
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Section 23. Tax exenption.--The exercise of the powers

granted by sections 1-30 of this act is in all respects for

the benefit of the people of this state; for the increase of

their commerce, education, welfare, and prosperity; and for

the i nprovenent of their health and |living conditions. Because

t he operation and nmmi ntenance of a project by the authority or

its agent or the owner or |essee thereof, as authorized in

sections 1-30 of this act, constitutes the perfornmance of an

essential public function, neither the authority nor its agent

is required to pay any taxes or assessnments upon or in respect

of a project or any property acquired or used by the authority

or its agent under sections 1-30 of this act or upon the

i ncone therefrom and any bonds issued under sections 1-30 of

this act, any security therefor, their transfer, and the

i ncone therefrom including any profit nade on the sale

thereof, and all notes, nortgages, security agreenents,

|etters of credit, or other instrunents that arise out of or

are given to secure the repaynent of bonds issued in

connection with a project financed under sections 1-30 of this

act, shall at all tines be free fromtaxation by the state or

any local unit, political subdivision, or other

instrunentality of the state. The exenption granted by this

section is not applicable to any tax inposed by chapter 220,

Florida Statutes, on interest, income, or profits or on debt

obl i gati ons owned by corporations.

Section 24. Refundi ng bonds. --

(1) The authority nmay provide for the issuance of

revenue bonds of the authority for the purpose of refunding

any revenue bonds of the authority then outstanding, including

t he paynent of any redenption prem umthereon and any interest

accrued or to accrue to the earliest or subsequent date of
28
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redenption, purchase, or nmaturity of the revenue bonds, and,

i f considered advisable by the authority, for the additiona

pur pose of paying all or any part of the cost of constructing

and acquiring additions, inprovenents, extensions, or

enl argenents of a project or any portion thereof.

(2) The proceeds of any revenue bonds issued for the

pur pose of refundi ng outstandi ng revenue bonds may be applied

to the purchase or retirement at maturity or redenption of the

out st andi ng revenue bonds on their earliest or any subsequent

redenption date or upon the purchase or at the maturity

t hereof and may, pending the application, be placed in escrow

to be applied to the purchase or retirenent at naturity or

redenption on the date determined by the authority.

(3) Any escrowed proceeds, pending use, may be

i nvested and reinvested in direct obligations of the United

States, or in certificates of deposit or tine deposits secured

by direct obligations of the United States, or in other

i nvestnents as the resolution authorizing the i ssuance and

sal e of the bonds, or the trust agreenent provides, nmaturing

at the tinme or tines as is appropriate to assure the pronpt

payment, as to principal, interest, and redenption premum if

any, of the outstanding revenue bonds to be refunded. The

interest, incone, and profits, if any, earned or realized on

any such investnment nay also be applied to the paynent of the

out st andi ng revenue bonds to be so refunded. After the terns

of the escrow have been fully satisfied and carried out, any

bal ance of the proceeds and interest, incone, and profits, if

any, earned or realized on the investnents thereof nay be

returned to the authority or to the participating institution

for use by it in any |awful nanner.

29
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(4) The portion of the proceeds of any revenue bonds

i ssued for the additional purpose of paying all or any part of

the cost of constructing and acquiring additions,

i nprovenents, extensions, or enlargenents of a project may be

i nvested and reinvested in direct obligations of the United

States, or in certificates of deposit or tine deposits secured

by direct obligations of the United States, or other

i nvestnents as the resolution authorizing the i ssuance and

sal e of the bonds, or the trust agreenent provides, nmaturing

not later than the tine or tines when the proceeds will be

needed for the purpose of paying all or any part of the cost.

The interest, incone, and profits, if any, earned or realized

on the investnment nay be applied to the paynent of all or any

part of the cost or may be used by the authority or the

participating institution in any | awful nanner

(5) Al refunding revenue bonds are subject to

sections 1-30 of this act in the sane manner and to the sane

extent as other revenue bonds issued under sections 1-30 of

this act.
Section 25. Legal investnent.--Bonds issued by the

authority under sections 1-30 of this act are nmade securities

in which all public officers and public bodies of the state

and its political subdivisions, and all insurance conpani es,

trust conpani es, banki ng associ ations, investnent conpanies,

executors, admnistrators, trustees, and other fiduciaries my

properly and legally invest funds, including capital in their

control or belonging to them The bonds are made securities

that nay properly and legally be deposited with and recei ved

by any state or nmunicipal officer or any agency or politica

subdi vi si on of the state for any purpose for which the deposit

30
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1| of bonds or obligations of the state is now or nmay hereafter
2 | be authorized by | aw

3 Section 26. Reports.--Wthin the first 90 days of each
4 | cal endar year, the authority shall nake a report to the

5| Departnent of Education of its activities for the preceding

6 | cal endar year. Each report nust set forth a conpl ete operating
7| and financial statenent covering its operations during the

8 | year. The authority shall cause an audit of its books and

9 | accounts to be nade at | east once each year by a certified

10 | public accountant and the cost of the audit shall be paid by
11| the authority fromfunds available to it under sections 1-30
12 | of this act.

13 Section 27. State agreenent.--The state agrees with
14 | the hol ders of any obligations issued under sections 1-30 of
15| this act, and with those parties who may enter into contracts
16 | with the authority under sections 1-30 of this act, that the
17 | state will not limt or alter the rights vested in the

18 | authority until the obligations, together with the interest

19 | thereon, are fully net and di scharged and the contracts are
20| fully perforned on the part of the authority. However,
21| sections 1-30 of this act do not preclude any linmitation or
22 | alteration if adequate provision is made by |law for the
23 | protection of the holders of the obligations of the authority
24 | or those entering into contracts with the authority. The
25| authority may include this pledge and undertaking for the
26 | state in any obligations or contracts.
27 Section 28. Alternative neans.--Sections 1-30 of this
28 | act provide an additional and alternative nethod for the doing
29 | of the things authorized, and shall be regarded as
30 | suppl enental and additional to powers conferred by other |aws;
31| but the issuance of notes, certificates of participation
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revenue bonds, and revenue refundi ng bonds under sections 1-30

of this act need not conply with the requirenents of any other

| aw applicable to the i ssuance of bonds or such obligations.

Except as otherw se expressly provided in sections 1-30 of

this act, the powers granted to the authority under sections

1-30 of this act are not subject to the supervision or

regulation of, or require the approval or consent of, any

nmuni cipality or political subdivision or any com ssion

board, body, bureau, official, or agency thereof or of the

st at e.
Section 29. Li beral construction. --Sections 1-30 of

this act shall be liberally construed to effectively carry out

t heir purpose.

Section 30. Act controlling.--To the extent that

sections 1-30 of this act are inconsistent with any genera

statute or special act or parts thereof, sections 1-30

control.

Section 31. Subsection (5) of section 196.012, Florida
Statutes, is anended to read:

196. 012 Definitions.--For the purpose of this chapter
the following terns are defined as foll ows, except where the
context clearly indicates otherw se:

(5) "Educational institution" nmeans a federal, state,
parochial, church, or private school, college, or university
conducting regul ar classes and courses of study required for
eligibility to certification by, accreditation to, or
nmenbership in the State Departnment of Education of Florida,
Sout hern Associ ation of Coll eges and Schools, or the Florida
Council of I|ndependent Schools; a nonprofit private school the
principal activity of which is conducting regul ar classes and
courses of study accepted for continuing postgraduate dental
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education credit by a board of the Division of Medical Quality
Assurance; educational direct-support organizations created

pursuant to ss. 229.8021, 240.299, and 240.331; and facilities
| ocated on the property of eligible entities which will becone
owned by those entities on a date certain; and institutions of

hi gher education, as defined under and participating in the

Hi gher Educational Facilities Financing Act.

Section 32. This act shall take effect upon beconming a

| aw.
EE IR I b A b b I S b S S S b b S I I b S S b
LEGQ SLATI VE SUWARY

Creates the H gher Educational Facilities Financing
Authority to enable private institutions of higher
education to expand their services and facilities through
flnanC|ng agreenents, |eases, and the issuance of revenue
not es and bonds bK the authority. Provides that notes and
bonds issued by the authority are not secured bY the ful
faith and credit of the state and do not constifute an
obligation of the state. Provides that an educationa
institution funded under the act is exenpt fromstate
property tax. (See bill for details.)
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