CS for SB 348 First Engrossed

1 Abill to be entitled

2 An act relating to the Departnent of Business

3 and Prof essional Regul ation; anending ss.

4 326. 001, 326.002, 326.003, 326.004, 326.006,

5 F.S.; transferring the regul ation of yacht and
6 shi p brokers and sal espersons fromthe Division
7 of Florida Land Sal es, Condomni ni uns, and Mbbil e
8 Honmes to the Division of Professions; revising
9 provisions relating to crimnal history checks
10 and adnministrative and civil penalties;

11 requiring that all funds collected pursuant to
12 such regul ati on be deposited into the

13 Pr of essi onal Regul ation Trust Fund; revising

14 references; anending s. 399.061, F.S.; revising
15 provisions relating to the inspection of

16 el evators; anending s. 455.213, F.S.; providing
17 for the content of |icensure and renewal

18 docunents; providing for the electronic

19 subm ssion of information to the departnent;
20 providing that all |egal obligations nust be
21 net before the issuance or renewal of a
22 license; anending s. 455.224, F.S.; authorizing
23 any division of the departnent to issue
24 citations in the enforcenent of its regulatory
25 provisions in accordance with the provisions
26 establ i shed for such purposes for the
27 regul ati on of professions; anending s.
28 718. 1255, F.S., relating to alternative dispute
29 resol ution procedures; providing for the
30 expedited handling of any allegation of an
31 irregularity in the election of any director of
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1 t he board of admi nistration of a condom ni um
2 anending s. 702.09, F.S.; revising the
3 definitions of the terns "nortgage" and
4 "forecl osure proceedi ngs"; anending s. 718. 104,
5 F.S., revising |l anguage with respect to
6 decl arations for the creation of a condom ni uni
7 anending s. 718.106, F.S.; revising | anguage
8 Wi th respect to appurtenances that pass with a
9 condom niumunit; amending s. 718.110, F.S.
10 revising language with respect to anendnents to
11 a decl aration of condoni nium anendi ng s.
12 718. 111, F.S.; revising | anguage with respect
13 to the association; anending s. 718.112, F.S.
14 revising language with respect to byl aws;
15 anending s. 718.113, F.S.; revising | anguage
16 with respect to material alterations of conmon
17 el enents or association real property operated
18 by a mul ticondoni ni um associ ati on; anendi ng s.
19 718. 115, F.S.; revising | anguage with respect
20 to conmon expenses; anending s. 718.405, F.S.
21 revising language with respect to
22 nmul ti condomi ni ums and nul ti condomi ni um
23 associ ations; anmending s. 718.503, F.S.
24 relating to disclosure requirenents for the
25 sal e of certain condom niuns; renoving the
26 requi rement that question and answer sheets be
27 part of the closing docunments; anending s.
28 718.504, F.S.; revising | anguage with respect
29 to the prospectus or offering circular
30 anending s. 468.452, F.S.; revising a
31 definition; amending s. 468.453, F.S.; revising
2
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licensure requirenents; providing for service
of process on nonresident agents; providing for
tenporary licenses; anending s. 468.454, F.S.
revising contract requirenents; providing for
cancel l ation of contracts; anending s. 468. 456,
F.S.; providing for increased administrative
fines; anmending s. 468.45615, F. S.; providing
additional crinmnal penalties for certain acts;
anendi ng s. 468.4562, F.S.; revising provisions
relating to civil renedies available to
col l eges and universities for violations of

at hl ete agent regul ations; anending s.

468. 4565, F.S.; revising business record
requirements; repealing s. 468.4563, F.S.
relating to authority to require continuing
education by athlete agents; repealing s.

468. 4564, relating to license display

requi renments; providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 326.001, Florida Statutes, is
amended to read:

326.001 Short title.--This chapter Seetions
326-6001-326-066 may be cited as the "Yacht and Ship Brokers
Act."

Section 2. Section 326.002, Florida Statutes, is
amended to read:

326.002 Definitions.--As used in this chapter ss—
326-—0614-326-066, the term

3
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1 (1) "Broker" neans a person who, for or in expectation
2 | of conpensation: sells, offers, or negotiates to sell; buys,
3| offers, or negotiates to buy; solicits or obtains listings of;
4| or negoti ates the purchase, sale, or exchange of, yachts for
5| other persons.
6 (2) "Departnent"*Bvi-sten-nmeans the Bivistoen—of
7 antd—Sal-es—Condomniuns,—and—MobiteHones—o
8 | Departnent of Business and Professional Regul ation
9 (3) "Sal esperson” neans a person who, for or in
10 | expectation of conpensation, is enployed by a broker to
11 | performany acts of a broker
12 (4) "Yacht" neans any vessel which is propelled by
13 | sail or nmachinery in the water which exceeds 32 feet in
14 | I ength, and which weighs | ess than 300 gross tons.
15 (5) "Person" neans an individual, partnership, firm
16 | corporation, association, or other entity.
17 Section 3. Section 326.003, Florida Statutes, is
18 | anended to read:
19 326.003 Administration.--The departnent diviston
20 | shal I:
21 (1) Administer s5—326-061%-326-0666 and col |l ect fees
22 | sufficient to adninister this chapter ss—326-661-326-066.
23 (2) Adopt rules pursuant to ss. 120.536(1) and 120.54
24 | necessary to administer this chapter inpterent—ss—
25 | 326-061-326-006 and to cl assify brokers and sal espersons and
26 | regul ate their activities.
27 (3) Enforce the provisions of this chapter ss—
28 | 326-061-326-006 agai nst any person who operates as a broker or
29 | sal esperson without a |icense.
30 Section 4. Section 326.004, Florida Statutes, is
31 | anended to read
4

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O N DMWNPRER O

CS for SB 348 First Engrossed

326.004 Licensing.--

(1) A person may not act as a broker or sal esperson
unl ess licensed under the Yacht and Ship Brokers' Act. The
depart nent eivi-ston shall adopt rules establishing a procedure
for the biennial renewal of |icenses.

(2) A broker may not engage in business as a broker
under a fictitious name unless his or her license is issued in
such nane.

(3) Alicense is not required for:

(a) A person who sells his or her own yacht.

(b) An attorney at law for services rendered in his or
her professional capacity.

(c) A receiver, trustee, or other person acting under
a court order.

(d) A transaction involving the sale of a new yacht.

(e) A transaction involving the foreclosure of a
security interest in a yacht.

(4) Any person who purchases a used yacht for resale
nmust transfer title to such yacht into his or her nane and
mai ntain the title or bill of sale in his or her possession to
be exenpt fromlicensure.

(5) The departnent eivisionr by rule shall establish
fees for application, initial |icensing, biennial renewal, and
rei nstatement of licenses in an anpbunt not to exceed $500.

The fees nust be set in an anount that is adequate to
proportionately fund the expenses of the departnent diviston
in this chapter ss—326-601-326-006.

(6) The departnment divistonr may deny a |icense or
license renewal to any applicant who does not:

(a) Furnish proof satisfactory to the departnent
thi—vi-stort that he or she is of good noral character

5
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(b) Certify that he or she has never been convicted of
a felony.

(c) Post the bond required by the Yacht and Ship
Brokers' Act.

(d) Denonstrate that he or she is a resident of this
state or that he or she conducts business in this state.

(e) Furnish a full set of fingerprints taken within
the 6 nonths i medi ately precedi ng the subm ssion of the
appl i cati on.

(f) Have a current license and has operated as a
broker or sal esperson without a license.

(7)(a) Before any license may be issued to a yacht or
ship broker, he or she nust deliver to the departnent eivision
a good and sufficient surety bond or irrevocable letter of
credit, executed by the broker as principal, in the sum of
$25, 000.

(b) Surety bonds and irrevocable letters of credit
must be in a formto be approved by the departnent eivision
and nmust be conditioned upon the broker conplying with the
terns of any witten contract nade by such broker in
connection with the sale or exchange of any yacht or ship and
not violating any of the provisions of the Yacht and Ship
Brokers' Act in the conduct of the business for which he or
she is licensed. The bonds and letters of credit nust be
delivered to the departnent deiwision and in favor of any
person in a transaction who suffers any |l oss as a result of
any violation of the conditions in this chapter ss—
326-6001-326-066. \Wien the departnent diviston determ nes that
a person has incurred a loss as a result of a violation of the

Yacht and Ship Brokers' Act, it shall notify the person in
writing of the existence of the bond or letter of credit. The

6
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bonds and letters of credit nust cover the license period, and
a new bond or letter of credit or a proper continuation
certificate nust be delivered to the departnent division at

t he begi nning of each license period. However, the aggregate
liability of the surety in any one year nmay not exceed the sum
of the bond or, in the case of a letter of credit, the
aggregate liability of the issuing bank may not exceed the sum
of the credit.

(c) Surety bonds nust be executed by a surety conpany
aut horized to do business in the state as surety, and
irrevocable letters of credit nmust be issued by a bank
aut horized to do business in the state as a bank

(d) Irrevocable letters of credit nust be engaged by a
bank as an agreenent to honor denmands for paynent as specified
in this section.

The security for a broker nust renmain on deposit for a period
of 1 year after he or she ceases to be a broker

(8) A person may not be licensed as a broker unless he
or she has been a sal esperson for at |east 2 consecutive
years, and nmay not be licensed as a broker after Cctober 1,
1990, unless he or she has been licensed as a sal esperson for
at | east 2 consecutive years.

(9) An applicant for a sal esperson's license or its
renewal nust deposit with the departnent divi-sionr a bond or
equi val ent securities in the sumof $10,000 subject to the
conditions in subsection (7).

(10) Upon a final judgnent being rendered agai nst a
yacht broker or sal esperson for a violation of this chapter
$5—326-001+-326-0066 which results in any action being
commenced on the bond or letter of credit, the departnent

7
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th—vistort may require the filing of a new bond or letter of
credit and inmrediately on the recovery in any action on such
bond or letter of credit, the broker or sal esperson invol ved
nmust file a new bond or letter of credit. H's or her failure
to do so within 10 days constitutes grounds for the suspension
or revocation of his or her I|icense.

(11) Any person injured by the fraud, deceit, or
wi |l ful negligence of any broker or sal esperson or by the
failure of any broker or sal esperson to conply with the Yacht
and Ship Brokers' Act or other law may file an action for
damages upon the respective bonds agai nst the principals and
the surety.

(12) If a surety notifies the departnent divisioen that
it is no longer the surety for a |icensee, the departnent
thi—vistonrt shall notify the |licensee of such w thdrawal by
certified mail, return receipt requested, addressed to the
licensee's principal office. Upon the termination of such
surety the licensee's license is automatically suspended unti
he or she files a new bond with the departnent ¢ivision

(13) Each broker nust mmintain a principal place of
business in this state and nmay establish branch offices in the
state. A separate license nust be mmintai ned for each branch
of fice. The departnent divisi+onr shall establish by rule a fee
not to exceed $100 for each branch office |icense.

(14)(a) Each license nust be proninently displayed in
the office of the broker

(b) Each sal esperson's license nmust renmain in the
possessi on of the enploying broker until canceled or until the
sal esperson | eaves such enpl oynent. |mmedi ately upon a
sal esperson's withdrawal fromthe enpl oynent of a broker, the

8
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broker nmust return the sal esperson's |icense to the departnent
ti-vi-ston for cancell ation

(15) The departnent divistoen shall provide by rule for
the i ssuance of a tenporary 90-day license to an applicant
while the Florida Departnent of Law Enforcenent and the
Federal Bureau of |nvestigation conduct eentduets a nationa

crimnal history analysis of the applicant by neans of
fingerprint identification

Section 5. Section 326.006, Florida Statutes, is
amended to read:

326.006 Powers and duties of departnment diviston. --

(1) Proceedi ngs under the Yacht and Ship Brokers' Act
shal | be conducted pursuant to chapter 120.

(2) The departnent may ei-vi-sten—has—thepower—to

enforce and ensure conpliance with the provisions of this

chapter and rul es adopted under this chapter relating to the
sal e and ownership of yachts and ships. |In performng its
duties, the departnent divisten has the foll owi ng powers and
duti es:

(a) The departnent ei-vi-sioft nay nake necessary public
or private investigations within or outside this state to
determ ne whet her any person has violated this chapter or any
rule or order issued under this chapter, to aid in the
enforcenent of this chapter, or to aid in the adoption of
rules or forns under this chapter

(b) The departnent ei-vi-siof nay require or permt any
person to file a statenent in witing, under oath or
ot herwi se, as the departnent divistoen deternines, as to the
facts and circunstances concerning a matter to be
i nvesti gat ed.

9
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1 (c) For the purpose of any investigation under this
2 | chapter, the secretary of the departnent eivisten—director or
3| any officer or enployee designated by the secretary ¢ivision
4 | direetor nmay admini ster oaths or affirmations, subpoena

5| witnesses and conpel their attendance, take evi dence, and

6| require the production of any matter that is relevant to the
7 | investigation, including the existence, description, nature,
8 | custody, condition, and location of any books, docunents, or
9| other tangible things and the identity and | ocation of persons
10 | havi ng knowl edge of relevant facts or any other matter

11 | reasonably calculated to | ead to the discovery of naterial

12 | evidence. Upon the failure by a person to obey a subpoena or
13 | to answer questions propounded by the departnent inavestigating
14 | eff+eer and upon reasonable notice to all persons affected
15| thereby, the departnent eivistofr nay apply to the circuit

16 | court for an order conpelling conpliance, nmay inpose a civil
17 | penalty, and nmay suspend or revoke the licensee's |icense.

18 (d) Notwithstanding any renedi es available to a yacht
19 | or ship purchaser, if the departnent di—visionr has reasonabl e
20| cause to believe that a violation of any provision of this
21 | chapter or rule adopted under this chapter has occurred, the
22 | departnment eiwi-stoeft nay institute enforcenent proceedings in
23| its own nane agai nst any broker or sal esperson or any of his
24 | or her assignees or agents, or against any unlicensed person
25| or any of his or her assignees or agents, as follows:
26 1. The departnent divisioen may pernit a person whose
27 | conduct or actions are under investigation to waive form
28 | proceedi ngs and enter into a consent proceedi ng whereby
29 | orders, rules, or letters of censure or warning, whether
30| formal or informal, nay be entered agai nst the person
31

10
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2. The departnent eivisien may i ssue an order
requiring the broker or sal esperson or any of his or her
assi gnees or agents, or requiring any unlicensed person or any
of his or her assignees or agents, to cease and desist from
the unlawful practice and take such affirmative action as in
t he judgnment of the departnent eiwisternr will carry out the
pur poses of this chapter

3. The departnent eivisterr nmay bring an action in
circuit court on behalf of a class of yacht or ship purchasers
for declaratory relief, injunctive relief, or restitution.

4. The departnent eivi-siof nay inpose a civil penalty
agai nst a broker or sal esperson or any of his or her assignees
or agents, or against an unlicensed person or any of his or
her assignees or agents, for any violation of this chapter or
a rul e adopted under this chapter. A penalty may be inposed
for each day of continuing violation, but in no event may the
penalty for any of fense exceed $10,000. Al amounts collected
nmust be deposited with the Treasurer to the credit of the
Pr of essi onal Regul ati on Brvisten—of—Ftorida—tand—Sales
Condoemnatuns—and—MbilteHores Trust Fund. |f a broker
sal esperson, or unlicensed person working for a broker, fails
to pay the civil penalty, the departnent divistoen shal
t her eupon i ssue an order suspending the broker's |icense unti

such tine as the civil penalty is paid or may pursue
enforcenent of the penalty in a court of conpetent
jurisdiction. The order inposing the civil penalty or the
order of suspension nay not becone effective until 20 days
after the date of such order. Any action conmenced by the
depart nent eiwi-stoft nust be brought in the county in which the
depart nment eiwistoft has its executive offices or in the county
where the violation occurred.

11
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1 (e) The departnent eivwi-siton nay suspend or revoke the

2] license of a broker or sal esperson who:

3 1. Makes a substantial and intentiona

4| msrepresentation, with respect to a transaction involving a

5| yacht, upon which any person has reli ed.

6 2. Makes a false warranty, with respect to a

7 | transaction involving a yacht, of a character likely to

8 | influence, persuade, or induce any person w th whom busi ness

9| is transacted.

10 3. Engages in continued nisrepresentation or nakes

11| false warranties with respect to transactions involving a

12 | yacht, whether or not relied upon by another person.

13 4. Acts for both the buyer and seller in a transaction

14 | involving a yacht wi thout the know edge and witten consent of

15| both parti es.

16 5. Commi ngl es the noney or other property of his or

17 | her principal with his or her own.

18 6. Commits fraud or dishonest acts in the conduct of

19 | any transaction invol ving a yacht.

20 7. Alows an unlicensed person to use his or her nane

21| to evade the provisions of the Yacht and Ship Brokers' Act.

22 8. Violates any | aw governing the transactions

23| involving a yacht, including any provision relating to the

24 | collection or paynent of sales or use taxes.

25 9. Engages in acts that are evidence of a |lack of good

26 | noral character.

27 10. |s convicted of a fel ony.

28 (f) The departnent diwistofr nay suspend or revoke the

29 | license of a broker or sal esperson who has:

30 1. Procured a license for himself or herself or

31| another by fraud, nisrepresentation, falsification, or deceit.
12
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1 2. Been found guilty of a felony or a crinme of nora
2 | turpitude.

3 3. Had a license or registration revoked, suspended,
4 | or sanctioned in another state.

5 (3) Al fees nust be deposited in the Professiona

6 | Regul ati on Brvistoen—ef—+Ftorida—tand—Sates—Condoenrniuns,—and
7 | Mobi+e—Horres Trust Fund as provided by | aw.

8 Section 6. The regul ation of yacht and ship brokers
9 | and sal espersons is reassigned within the Departnent of

10 | Busi ness and Professional Regulation fromthe Division of

11| Florida Land Sal es, Condom ni uns, and Mbile Hones to the

12 | Division of Professions. Al funds collected by the departnent
13 | pursuant to the regul ati on of yacht and ship brokers and

14 | sal espersons and all funds in the account created within the
15| Florida Land Sal es, Condom ni uns, and Mobile Hones Trust Fund
16 | for such regul ation shall be deposited in an account created
17 | within the Professional Regulation Trust Fund for the sane
18 | pur pose.

19 Section 7. Effective upon this act becomng a | aw
20 | section 399.061, Florida Statutes, is anended to read:
21 399. 061 Inspections; correction of deficiencies.--
22 (1)(a) Al elevators or other conveyances subject to
23| this chapter nust be annually inspected by a certified
24 | el evator inspector through a third-party inspection service,
25| or by a nunicipality or county under contract with the
26 | division pursuant to s. 399.13. |If the elevator or other
27 | conveyance i s by—athitra—party—inspection—service—certi-Hetdas
28 | a—gua-Hed—elevator—inspector—o+ mai ntai ned pursuant to a
29 | servi ce mmi ntenance contract continuously in force, it shal
30| be inspected at | east once every two years by a certified
31| el evator inspector not enployed by or otherw se associ at ed

13
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wi th the nmmi ntenance conpany; however, if the elevator is not

an escalator or a dunbwaiter and the el evator serves only two

adj acent floors and is covered by a service maintenance

contract, no inspection shall be required so |ong as the

service contract remains in effect. A statement verifying the

exi stence, performance, and cancellation of each service
mai nt enance contract nust be filed annually with the division

as prescribed by rule. AH—etevators—coveredby—a——service

© 00 N o O W DN P

15 (b) The division may inspect an el evator whenever

16 | necessary to ensure its safe operation or when a third-party
17 | inspection service is not available for routine inspection

18 (2) The division may shatH enpl oy state el evator

19 | inspectors to conduct the inspections as required by

20 | subsection (1) and may charge an inspection fee for each

21 | inspection sufficient to cover the costs of that inspection
22 | as provided by rule. Each state elevator inspector shall hold
23| a certificate of conpetency issued by the division

24 (3) \Whenever the division determines fromthe results
25| of any inspection that, in the interest of the public safety,
26 | an elevator is in an unsafe condition, the division nmay sea
27 | the el evator or order the discontinuance of the use of the

28 | el evator until the division determ nes by inspection that such
29 | el evator has been satisfactorily repaired or replaced so that
30| the elevator may be operated in a safe manner

31

14
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(4) \When the division determnes that an elevator is
in violation of this chapter, the division may issue an order
to the elevator owner requiring correction of the violation

Section 8. Effective July 1, 2001, subsection (1) of
section 455.213, Florida Statutes, is anmended, and subsecti ons
(11) and (12) are added to that section, to read:

455. 213 General |icensing provisions.--

(1) Any person desiring to be |licensed shall apply to
the departnent in witing. The application for |icensure shal
be made on a form prepared and furni shed by the departnent and
include the applicant's social security nunber
Not wi t hst andi ng any ot her provision of law, the departnent is

the sole authority for deternmning the content of any

docunents to be submtted for initial |licensure and |icensure

renewal . Such docunents may contain information including, as

appropri ate denographics, education, work history, persona

background, crininal history, finances, business infornmation

conpl aints, inspections, investigations, discipline, bonding,

si gnature notarization, photographs, perfornance periods,

reci procity, local governnent approvals, supporting

docunentation, periodic reporting requirenents, fingerprint

requi renments, continuing education requirenents, and ongoi ng

educati on nonitoring. The application shall be supplenented as

needed to reflect any material change in any circunstance or
condition stated in the application which takes place between
the initial filing of the application and the final grant or
denial of the license and which mght affect the decision of
the departnent. In order to further the econonic devel oprnent
goal s of the state, and notwi thstanding any law to the
contrary, the departnent nmay enter into an agreenent with the
county tax collector for the purpose of appointing the county

15
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tax collector as the departnment's agent to accept applications
for licenses and applications for renewals of l|icenses. The
agreenent nust specify the tinme within which the tax coll ector
nmust forward any applications and acconpanyi ng application
fees to the departnment. In cases where a person applies or
schedul es directly with a national exam nation organi zati on or
exam nati on vendor to take an examination required for
|icensure, any organi zation- or vendor-related fees associated
with the exam nation nay be paid directly to the organi zation
or vendor.

(11) Any subnission required to be in witing may be

nmade by el ectroni c neans.

(12) The departnent nmay not issue or renew a |license

to any person who is not in conpliance with all provisions of

a final order of a board or the department until that person

is in conpliance with all terns and conditions of the fina

order. The departnent nmay not issue or renew a license to any

person who is not in conpliance with all |egal obligations

under this chapter or the relevant practice act, including,

but not linmted to, the obligation to pay all fees and

assessnents that are owed and to conplete all continuing

education requirenents. This subsection applies to al

di visions within the departnent.
Section 9. Section 455.224, Florida Statutes, is
anended to read:

455,224 Authority to issue citations.--

(1) Notwithstanding s. 455.225, the board or the
departnent shall adopt rules to permt the issuance of
citations. The citation shall be issued to the subject and
shall contain the subject's nane and address, the subject's
license nunber if applicable, a brief factual statenment, the

16
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sections of the law allegedly violated, and the penalty

i nposed. The citation nust clearly state that the subject nmay
choose, in lieu of accepting the citation, to follow the
procedure under s. 455.225. |f the subject disputes the matter
in the citation, the procedures set forth in s. 455.225 nust
be foll owed. However, if the subject does not dispute the
matter in the citation with the departnent within 30 days
after the citation is served, the citation becones a fina
order and constitutes discipline. The penalty shall be a fine
or other conditions as established by rule.

(2) The board, or the departnent when there is no
board, shall adopt rul es designating violations for which a
citation may be issued. Such rules shall designate as
citation violations those violations for which there is no
substantial threat to the public health, safety, and welfare

(3) The departnent shall be entitled to recover the
costs of investigation, in addition to any penalty provided
according to board or departnent rule, as part of the penalty
| evied pursuant to the citation

(4) Acitation nust be issued within 6 nonths after
the filing of the conplaint that is the basis for the
citation.

(5) Service of a citation nmay be nmade by persona
service or certified mail, restricted delivery, to the subject
at the subject's last known address.

(6) Wthinits jurisdiction, the departnent has
excl usive authority to, and shall adopt rules to, designate
those violations for which the licensee is subject to the
i ssuance of a citation and designate the penalties for those
violations if any board fails to incorporate this section into
rules by January 1, 1992. A board created on or after January

17
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1, 1992, has 6 nonths in which to enact rul es designating
vi ol ations and penalties appropriate for citation offenses.
Failure to enact such rules gives the departnent exclusive
authority to adopt rules as required for inplenmenting this
section. A board has continuous authority to anmend its rules
adopted pursuant to this section

(7) Notwithstanding s. 455.017, any division within
the departnent may establish a citation program pursuant to

the provisions of this section in the enforcenent of its

regul atory provisions. Any citation issued by a division

pursuant to this section nust clearly state that the subject

may choose, in lieu of accepting the citation, to follow the

exi sting procedures established by law. |f the subject does

not dispute the matter in the citation with the division

within 30 days after the citation is served, the citation

becones a final order and constitutes discipline. The penalty

shall be a fine or other conditions as established by rule of

t he appropriate division

Section 10. Subsection (5) is added to section
718. 1255, Florida Statutes, to read

718. 1255 Alternative dispute resolution; voluntary
nedi ati on; mandatory nonbi nding arbitration; disputes
involving election irregularities;legislative findings.--

(1) DEFINITIONS.--As used in this section, the term
"di spute" neans any di sagreenent between two or nore parties

t hat invol ves:

(a) The authority of the board of directors, under
this chapter or association docunent to:

1. Require any owner to take any action, or not to
take any action, involving that owner's unit or the
appurtenances thereto.

18

CODING:Words st+ieken are deletions; words underlined are additions.




CS for SB 348 First Engrossed

1 2. Alter or add to a comopn area or el ement.
2 (b) The failure of a governing body, when required by
3| this chapter or an associ ation docunent, to:
4 Properly conduct el ections.
5 2 G ve adequate notice of neetings or other actions.
6 3. Properly conduct neetings.
7 4. Allow inspection of books and records.
8
9| "Di spute" does not include any disagreenent that primarily
10| involves: title to any unit or common el enment; the
11| interpretation or enforcenent of any warranty; the levy of a
12 | fee or assessnent, or the collection of an assessnent | evied
13 | against a party; the eviction or other renoval of a tenant
14| froma unit; alleged breaches of fiduciary duty by one or nore
15| directors; or clains for danages to a unit based upon the
16 | all eged failure of the association to nmaintain the comon
17 | el erents or condomi ni um property.
18 (2) VOLUNTARY MEDI ATI ON. - - Vol untary nedi ati on through
19| Citizen Dispute Settlement Centers as provided for in s.
20| 44.201 i s encouraged.
21 (3) LEG SLATI VE FI NDI NGS. - -
22 (a) The Legislature finds that unit owners are
23| frequently at a di sadvantage when litigating against an
24 | association. Specifically, a condom nium association, with its
25 | statutory assessnent authority, is often nore able to bear the
26 | costs and expenses of litigation than the unit owner who nust
27 | rely on his or her own financial resources to satisfy the
28 | costs of litigation agai nst the association
29 (b) The Legislature finds that the courts are becom ng
30 | overcrowded wi th condom ni um and ot her disputes, and further
31| finds that alternative dispute resolution has been naking

19
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progress in reducing court dockets and trials and in offering
a nore efficient, cost-effective option to court litigation
However, the Legislature also finds that alternative dispute
resol ution should not be used as a nechanismto encourage the
filing of frivolous or nuisance suits.

(c) There exists a need to develop a flexible neans of
alternative dispute resolution that directs disputes to the
nost efficient nmeans of resolution.

(d) The high cost and significant delay of circuit
court litigation faced by unit owners in the state can be
al l eviated by requiring nonbinding arbitration and nedi ati on
in appropriate cases, thereby reducing delay and attorney's
fees while preserving the right of either party to have its
case heard by a jury, if applicable, in a court of |aw

(4) MANDATORY NONBI NDI NG ARBI TRATI ON AND MEDI ATI ON OF
DI SPUTES. - - The Di vision of Florida Land Sal es, Condom ni uns,
and Mobil e Honmes of the Departnent of Business and
Prof essi onal Regul ation shall enploy full-tine attorneys to
act as arbitrators to conduct the arbitration hearings
provided by this chapter. The division may al so certify
attorneys who are not enployed by the division to act as
arbitrators to conduct the arbitration hearings provided by
this section. No person nmay be enployed by the departnent as a
full-tinme arbitrator unless he or she is a nenber in good
standi ng of The Florida Bar. The departnent shall pronul gate
rul es of procedure to govern such arbitration hearings
i ncludi ng nedi ation incident thereto. The decision of an
arbitrator shall be final; however, such a decision shall not
be deened final agency action. Nothing in this provision shal
be construed to forecl ose parties fromproceeding in a trial
de novo unless the parties have agreed that the arbitration is

20
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binding. |If such judicial proceedings are initiated, the fina
decision of the arbitrator shall be admi ssible in evidence in
the trial de novo.

(a) Prior to the institution of court litigation, a
party to a dispute shall petition the division for nonbinding
arbitration. The petition nust be acconpanied by a filing fee
in the anpbunt of $50. Filing fees collected under this
section nmust be used to defray the expenses of the alternative
di spute resolution program

(b) The petition nust recite, and have attached
thereto, supporting proof that the petitioner gave the
respondents:

1. Advance witten notice of the specific nature of
t he di spute;

2. A demand for relief, and a reasonabl e opportunity
to conply or to provide the relief; and

3. Notice of the intention to file an arbitration
petition or other legal action in the absence of a resolution
of the dispute.

Failure to include the allegations or proof of conpliance with
these prerequisites requires disnissal of the petition wthout
prej udi ce

(c) Upon receipt, the petition shall be pronptly
reviewed by the division to deternine the existence of a
di spute and conpliance with the requirenents of paragraphs (a)
and (b). If energency relief is required and is not avail abl e
through arbitration, a notion to stay the arbitration may be
filed. The notion nust be acconpanied by a verified petition
alleging facts that, if proven, would support entry of a
tenmporary injunction, and if an appropriate notion and

21
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supporting papers are filed, the division my abate the
arbitration pending a court hearing and disposition of a
notion for tenporary injunction.

(d) Upon deternmination by the division that a dispute
exists and that the petition substantially neets the
requi rements of paragraphs (a) and (b) and any ot her
applicable rules, a copy of the petition shall forthwith be
served by the division upon all respondents.

(e) Either before or after the filing of the
respondents' answer to the petition, any party may request
that the arbitrator refer the case to nediation under this
section and any rules adopted by the division. Upon receipt
of a request for nediation, the division shall pronptly
contact the parties to determine if there is agreenent that
nedi ati on woul d be appropriate. |If all parties agree, the
di spute nust be referred to nediation. Notwi thstanding a | ack
of an agreenent by all parties, the arbitrator may refer a
di spute to nediation at any tine.

(f) Upon referral of a case to nediation, the parties
nmust select a nutually acceptable nediator. To assist in the
selection, the arbitrator shall provide the parties with a
list of both volunteer and paid nediators that have been
certified by the division under s. 718.501. |If the parties
are unable to agree on a nediator within the tine all owed by
the arbitrator, the arbitrator shall appoint a nediator from
the list of certified mediators. |If a case is referred to
nedi ation, the parties shall attend a nedi ati on conference, as
schedul ed by the parties and the nediator. |f any party fails
to attend a duly noticed nediation conference, w thout the
perm ssion or approval of the arbitrator or nediator, the
arbitrator nust inpose sanctions against the party, including

22
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the striking of any pleadings filed, the entry of an order of
di smssal or default if appropriate, and the award of costs
and attorneys' fees incurred by the other parties. Unless

ot herwi se agreed to by the parties or as provided by order of
the arbitrator, a party is deened to have appeared at a

nedi ati on conference by the physical presence of the party or
its representative having full authority to settle without
further consultation, provided that an association nay conply
by having one or nore representatives present with ful
authority to negotiate a settlenment and recommend that the
board of administration ratify and approve such a settl enent
within 5 days fromthe date of the nediation conference. The
parties shall share equally the expense of nediation, unless
t hey agree ot herw se.

(g) The purpose of nediation as provided for by this
section is to present the parties with an opportunity to
resolve the underlying dispute in good faith, and with a
m ni nrum expenditure of tinme and resources.

(h) Mediation proceedi ngs nust generally be conducted
in accordance with the Florida Rules of Cvil Procedure, and
t hese proceedings are privileged and confidential to the sane
extent as court-ordered nedi ation. Persons who are not parties
to the dispute are not allowed to attend the nediation
conference without the consent of all parties, with the
exception of counsel for the parties and corporate
representatives designated to appear for a party. |If the
nedi at or decl ares an i npasse after a nediation conference has
been held, the arbitration proceeding term nates, unless al
parties agree in witing to continue the arbitration
proceedi ng, in which case the arbitrator's decision shall be
ei t her binding or nonbi nding, as agreed upon by the parti es;

23
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in the arbitration proceeding, the arbitrator shall not
consi der any evidence relating to the unsuccessful nediation
except in a proceeding to inpose sanctions for failure to
appear at the nediation conference. If the parties do not
agree to continue arbitration, the arbitrator shall enter an
order of dismssal, and either party may institute a suit in a
court of conpetent jurisdiction. The parties may seek to
recover any costs and attorneys' fees incurred in connection
with arbitration and nedi ati on proceedi ngs under this section
as part of the costs and fees that may be recovered by the
prevailing party in any subsequent litigation

(i) Arbitration shall be conducted according to rules
promul gated by the division. The filing of a petition for
arbitration shall toll the applicable statute of limtations.

(j) At the request of any party to the arbitration
such arbitrator shall issue subpoenas for the attendance of
Wi t nesses and the production of books, records, docunents, and
ot her evidence and any party on whose behal f a subpoena is
i ssued may apply to the court for orders conpelling such
attendance and production. Subpoenas shall be served and shal
be enforceable in the manner provided by the Florida Rul es of
Civil Procedure. Discovery may, in the discretion of the
arbitrator, be pernitted in the manner provided by the Florida
Rul es of Civil Procedure. Rul es adopted by the division my
aut hori ze any reasonabl e sancti ons except contenpt for a
violation of the arbitration procedural rules of the division
or for the failure of a party to conply with a reasonabl e
nonfinal order issued by an arbitrator which is not under
judicial review

(k) The arbitration decision shall be presented to the
parties in witing. An arbitration decision is final in those

24
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1| disputes in which the parties have agreed to be bound. An

2| arbitration decision is also final if a conplaint for a trial
3] de novois not filed in a court of conpetent jurisdiction in
4 | which the condomniumis located within 30 days. The right to
5|file for atrial de novo entitles the parties to file a

6| conplaint in the appropriate trial court for a judicial

7 | resolution of the dispute. The prevailing party in an

8| arbitration proceedi ng shall be awarded the costs of the

9| arbitration and reasonable attorney's fees in an anount

10 | determined by the arbitrator. Such an award shall include the
11| costs and reasonable attorney's fees incurred in the

12 | arbitration proceeding as well as the costs and reasonabl e

13| attorney's fees incurred in preparing for and attendi ng any
14 | schedul ed nedi ati on

15 (1) The party who files a conplaint for a trial de

16 | novo shall be assessed the other party's arbitration costs,
17 | court costs, and other reasonable costs, including attorney's
18 | fees, investigation expenses, and expenses for expert or other
19 | testinony or evidence incurred after the arbitration hearing
20| if the judgnment upon the trial de novo is not nore favorable
21| than the arbitration decision. If the judgnment is nore
22 | favorable, the party who filed a conplaint for trial de novo
23 | shall be awarded reasonabl e court costs and attorney's fees.
24 (m Any party to an arbitration proceeding may enforce
25| an arbitration award by filing a petition in a court of
26 | conpetent jurisdiction in which the condoniniumis |located. A
27 | petition may not be granted unless the tine for appeal by the
28 | filing of a conplaint for trial de novo has expired. If a
29 | conplaint for a trial de novo has been filed, a petition may
30| not be granted with respect to an arbitration award that has
31| been stayed. If the petition for enforcenment is granted, the

25
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petitioner shall recover reasonable attorney's fees and costs
incurred in enforcing the arbitration award. A nediation
settlement may al so be enforced through the county or circuit
court, as applicable, and any costs and fees incurred in the
enforcenent of a settlenent agreenent reached at nediation
nmust be awarded to the prevailing party in any enforcenent
action.

(5) DI SPUTES | NVOLVI NG ELECTI ON | RREGULARI TI ES. - - Every
arbitration petition received by the division and required to

be filed under this section challenging the legality of the

el ection of any director of the board of adninistration shal

be handl ed on an expedited basis in the manner provided by

division rules for recall arbitration disputes.

Section 11. Section 702.09, Florida Statutes, is
amended to read:

702.09 Definitions.--For the purposes of ss. 702.07
and 702.08 the words "decree of foreclosure" shall include a

judgnent or order rendered or passed in the foreclosure
proceedi ngs in which the decree of foreclosure shall be
resci nded, vacated, and set aside; the word "nortgage" shal
nean any witten instrunment securing the paynent of noney or
advances and shall include liens to secure paynment of

assessnents arising under chapters 718, 719, and 720; the word

"debt" shall include pronissory notes, bonds, and all other
witten obligations given for the paynment of noney; the words
"forecl osure proceedi ngs" shall enbrace every action in the
circuit or county courts of this state wherein it is sought to
forecl ose a nortgage and sell the property covered by the
sane; and the word "property" shall nean and include both rea
and personal property.

26
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Section 12. Paragraph (h) of subsection (4) and
subsection (5) of section 718.104, Florida Statutes, are
amended to read:

718.104 Creation of condom niuns; contents of
decl aration.--Every condom niumcreated in this state shall be
created pursuant to this chapter.

(4) The declaration nust contain or provide for the
following matters:

(h) If a developer reserves the right, in a
decl aration recorded on or after July 1, 2000, to create a
mul ti condoni nium the declaration nust state, or provide a
specific formula for deternmining, the fractional or percentage
shares of liability for the compn expenses of the association
and of ownership of the common surplus of the association to
be allocated to the units in each condom niumto be operated
by the association. |f a the declaration recorded on or after

July 1, 2000, for a condom nium operated by a nulti condomi ni um

associ ation,as originally recorded, fails to so provide, the

share of liability for the commbn expenses of the association
and of ownership of the conmon surplus of the association
all ocated to each unit in each condom ni um operated by the
associ ation shall be a fraction of the whole, the nunerator of
whi ch is the nunber "one" and the denoni nator of which is the
total nunber of units in all condom niuns operated by the
associ ati on.

(5) The declaration as originally recorded, or as

anended pursuant to the procedures provided therein, may

i nclude covenants and restrictions concerning the use,
occupancy, and transfer of the units permitted by law with
reference to real property. Wth the exception of anendnents

that materially nodify unit appurtenances as provided in s.

27
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1| 718.110(4), anendnents may be applied to owners of units

2| existing as of the effective date of the anendnent. This

3| sectionis intended to clarify existing |aw and applies to

4 | associations existing on the effective date of this act.

5| However, the rule against perpetuities shall not defeat a

6| right given any person or entity by the declaration for the

7 | purpose of allowing unit owners to retain reasonable contro

8 | over the use, occupancy, and transfer of units.

9 Section 13. Paragraph (b) of subsection (2) of section

10| 718. 106, Florida Statutes, is anended to read:

11 718. 106 Condomi ni um parcel s; appurtenances; possession

12 | and enjoynent. --

13 (2) There shall pass with a unit, as appurtenances

14 | thereto:

15 (b) The exclusive right to use such portion of the

16 | conmon el enents as nmay be provided by the declaration,

17 | including the right to transfer such right to other units or

18 | unit owners to the extent authorized by the declaration as

19 | originally recorded, or anendnents to the declarati on adopted

20 | pursuant to the provisions contained therein untder—s-—

21 | #A8—116(2. Amendnents to decl arations of condom ni um

22 | providing for the transfer of use rights with respect to

23| limted conmon el enents are not anendnents which materially

24 | nodify unit appurtenances as described in s. 718.110(4).

25 | However, in order to be effective, the transfer of use rights

26 | with respect to linited comon el enents nust be effectuated in

27 | conformty with the procedures set forth in the declaration as

28 | originally recorded or as anended. Further, such transfers

29 | nust be evidenced by a witten instrunent which nust be

30 | executed with the formalities of a deed and recorded in the

31| land records of the county in which the condoniniumis | ocated
28
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in order to be effective. Such instrunment of transfer nust

al so specify the legal description of the unit which is

transferring use rights, as well as the |egal description of

the unit obtaining the transfer of such rights. This section

is intended to clarify existing |law and applies to

associ ations existing on the effective date of this act.
Section 14. Subsection (4) of section 718.110, Florida
Statutes, is anended to read:

718. 110 Anendnent of declaration; correction of error
or omission in declaration by circuit court.--

(4) Unless otherwise provided in the declaration as
originally recorded, no anendnent may change t he configuration
or size of any unit in any material fashion, nmaterially alter
or nodify the appurtenances to the unit, or change the
proportion or percentage by which the unit owner shares the
common expenses of the condom nium and owns the common surpl us
of the condomi ni um unl ess the record owner of the unit and al
record owners of liens on the unit join in the execution of
t he amendnment and unless all the record owners of all other
units in the sane condomi ni um approve the anendnent. The
acqui sition of property by the association, and materi al
alterations or substantial additions to such property or the
common el enents by the association in accordance with s.
718.111(7) or s. 718.113, anendnents providing for the
transfer of use rights in linted conmon el enents pursuant to

s. 718.106(2)(b), and anendnents restricting or nodifying the

right to |l ease condom niumunits shall not be deened to

constitute a material alteration or nodification of the
appurtenances to the units. Wth the exception of anendnents

that materially nodify unit appurtenances as provided in this

section, anendnents nay be applied to owners of units existing

29
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as of the effective date of the anendnent. This section is

intended to clarify existing | aw and applies to associ ati ons

existing on the effective date of this act.A declaration

recorded after April 1, 1992, may not require the approval of
less than a nmajority of total voting interests of the
condom ni um for anendnents under this subsection, unless

ot herwi se required by a governnental entity.

Section 15. Subsection (4), paragraph (a) of
subsection (7), and subsection (13) of section 718.111
Fl orida Statutes, are anended to read

718.111 The associ ation. --

(4) ASSESSMENTS; MANAGEMENT OF COVMON ELEMENTS. - - The
associ ati on has the power to nake and coll ect assessnents and
to | ease, maintain, repair, and replace the comon el ements or
associ ati on property; however, the association may not charge

a use fee against a unit owner for the use of comon el enents
or association property unless otherw se provided for in the
decl arati on of condoniniumor by a mapjority vote of the
associ ation or unless the charges rel ate to expenrses—incurred
by an owner havi ng exclusive use of the conmon el enents or
associ ati on property.

(7) TITLE TO PROPERTY. - -

(a) The association has the power to acquire title to
property or otherw se hold, convey, |ease, and nortgage
associ ation property for the use and benefit of its nenbers.
The power to acquire personal property shall be exercised by
the board of adm nistration. Except as otherwi se permitted in
subsections (8) and (9) and in s. 718.114, no association nay
acqui re, convey, tease;or nortgage association real property
except in the manner provided in the declaration, and if the

30

CODING:Words st+ieken are deletions; words underlined are additions.




CS for SB 348 First Engrossed

1| declaration does not specify the procedure, then approval of
2| 75 percent of the total voting interests shall be required.
3 (13) FINANCI AL REPORTING --Wthin 90 days after the
4] end of the fiscal year, or annually on a date provided in the
5| byl aws, the association shall prepare and conpl ete, or
6| contract for the preparation and conpl etion of eauseto—be
7 | prepared—and—conpteted—by—a—thirdparty, a financial report
8| for the preceding fiscal year. Wthin 21 days after the fina
9] financial report is conpleted by the association or received
10 | by—the—assoeiation fromthe third party, but in no event |ater
11 | than 120 days after the end of the fiscal year, or such other
12 | date as is provided in the byl aws,the association shall nai
13| to each unit owner at the address last furnished to the
14 | association by the unit owner, or hand deliver to each unit
15| owner, a copy of the financial report or a notice that a copy
16 | of the financial report will be nmailed or hand delivered to
17 | the unit owner, without charge, upon receipt of a witten
18 | request fromthe unit owner. The division shall adopt rules
19 | setting forth uniformaccounting principles and standards to
20 | be used by all associations and shall adopt rul es addressing
21| financial reporting requirenents for nulticondom ni um
22 | associations. |n adopting such rules, the division shal
23| consider the nunber of nenbers and annual revenues of an
24 | association. Financial reports shall be prepared as foll ows:
25 (a) An association that neets the criteria of this
26 | paragraph shall prepare or cause to be prepared a conplete set
27 | of financial statenents in accordance with generally accepted
28 | accounting principles. The financial statenents shall be
29 | based upon the association's total annual revenues, as
30| foll ows:
31
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1. An association with total annual revenues of
$100, 000 or nore, but less than $200, 000, shall prepare
conpi | ed financial statenents.

2. An association with total annual revenues of at
| east $200, 000, but |ess than $400, 000, shall prepare revi ewed
financi al statenents.

3. An association with total annual revenues of
$400, 000 or nore shall prepare audited financial statenents.

(b)1. An association with total annual revenues of
| ess than $100, 000 shall prepare a report of cash receipts and
expendi t ures.

2.  An association which operates |less than 50 units,
regardl ess of the association's annual revenues, shall prepare
a report of cash receipts and expenditures in lieu of
financial statenents required by paragraph (a).

3. Avreport of cash receipts and di sbursenents nust
di scl ose the anmpbunt of receipts by accounts and receipt
classifications and the anount of expenses by accounts and
expense classifications, including, but not limted to, the
followi ng, as applicable: costs for security, professional and
managenent fees and expenses, taxes, costs for recreation
facilities, expenses for refuse collection and utility
servi ces, expenses for lawn care, costs for building
mai nt enance and repair, insurance costs, adm nistration and
sal ary expenses, and reserves accumul ated and expended for
capital expenditures, deferred mmi ntenance, and any ot her
category for which the associati on naintains reserves.

(c) An association may prepare or cause to be
prepared, wthout a neeting of or approval by the unit owners:
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1. Conpiled, reviewed, or audited financi al
statenents, if the association is required to prepare a report
of cash recei pts and expenditures;

2. Reviewed or audited financial statenments, if the
association is required to prepare conpiled financi al
statenents; or

3. Audited financial statenents if the association is
required to prepare reviewed financial statenents.

(d) If approved by a majority of the voting interests
present at a properly called neeting of the association, an
associ ati on may prepare or cause to be prepared:

1. A report of cash receipts and expenditures in lieu
of a conpiled, reviewed, or audited financial statenent;

2. Areport of cash receipts and expenditures or a
conpiled financial statenent in lieu of a reviewed or audited
financial statenent; or

3. Avreport of cash receipts and expenditures, a
conpi l ed financial statenent, or a reviewed financial
statenent in lieu of an audited financial statenent.

Such neeting and approval nust occur prior to the end of the
fiscal year and is effective only for the fiscal year in which
the vote is taken. Wth respect to an association to which the
devel oper has not turned over control of the association, al
unit owners, including the devel oper, nmay vote on issues
related to the preparation of financial reports for the first
2 fiscal years of the association's operation, beginning with
the fiscal year in which the declaration is recorded.
Thereafter, all unit owners except the devel oper may vote on
such issues until control is turned over to the association by
t he devel oper.
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1 Section 16. Subsection (3) of section 718.112, Florida
2| Statutes, is anended to read:
3 718. 112 Byl aws. --
4 (3) OPTIONAL PROVI SIONS. --The bylaws as originally
5| recorded, or as anended pursuant to the procedure provided
6 | therein, my provide for the foll ow ng:
7 (a) A nethod of adopting and anendi ng adm ni strative
8 | rules and regul ati ons governing the details of the operation
9| and use of the common el ements.
10 (b) Restrictions on and requirenents for the use
11 | mai nt enance, and appearance of the units and the use of the
12 | common el enent s.
13 (c) Oher provisions which are not inconsistent with
14 | this chapter or with the declaration, as may be desired. This
15| subsection is intended to clarify existing |law and applies to
16 | associations existing on the effective date of this act.
17 Section 17. Subsection (2) of section 718.113, Florida
18 | Statutes, is anended to read:
19 718.113 Maintenance; linitation upon inprovenent;
20 | display of flag; hurricane shutters. --
21 (2)(a) Except as otherwi se provided in this section
22 | there shall be no material alteration or substantial additions
23| to the comon elenents or to real property which is
24 | associ ation property, except in a manner provided in the
25| declaration as originally recorded or as amended pursuant to
26 | the procedures provided therein. |f the declaration as
27 | originally recorded or anended does not specify the procedure
28 | for approval of nmaterial alterations or substantial additions,
29| 75 percent of the total voting interests of the association
30 | nust approve the alterations or additions. This paragraph is
31
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intended to clarify existing | aw and applies to associ ati ons

existing on the effective date of this act.

(b) There shall not be any material alteration of, or
substantial addition to, the common el enents of any
condom ni um operated by a nul ti condom ni um associ ati on unl ess
approved in the nmanner provided in the declaration of the
af fected condoni ni um or condomi niuns as originally recorded,

or as anended pursuant to the procedures provided therein. If

a declaration as originally recorded or anended does not

specify a procedure for approving such an alteration or
addition, the approval of 75 percent of the total voting
interests of each affected condominiumis required. This
subsection does not prohibit a provision in any declarati on,
articles of incorporation, or bylaws as originally recorded or

anended requiring the approval of unit owners in any
condom ni um operated by the sane association or requiring
board approval before a material alteration or substantial
addition to the conmon elenents is permtted. This paragraph

is intended to clarify existing |law and applies to

associ ations existing on the effective date of this act.

(c) There shall not be any material alteration or
substantial addition nade to association real property
operated by a nulticondoni ni um associ ati on, except as provided
in the declaration, articles of incorporation, or bylaws as
sai d docunents are originally recorded or anended pursuant to

the procedures provided therein. |If the declaration, articles

of incorporation, or bylaws do not specify the procedure for
approving an alteration or addition to association rea
property, the approval of 75 percent of the total voting
interests of the association is required. This paragraph is
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intended to clarify existing | aw and applies to associ ati ons

existing on the effective date of this act.

Section 18. Paragraphs (b) and (c) of subsection (1)
of section 718.115, Florida Statutes, are anended to read:

718. 115 Common expenses and conmon surpl us. --

(1)

(b) The commobn expenses of a condominiumwthin a
nmul ti condoni nium are the conmon expenses directly attributable
to the operation of that condoni nium The common expenses of a
nmul t i condomi ni um associ ati on do not include the comon
expenses directly attributable to the operation of any
speci fi ¢ condom ni um or condoni niuns within the
mul ti condonmi nium This paragraph is intended to clarify

existing law and applies to associations existing on the

effective date of this act.

(c) The commpn expenses of a multicondomn ni um
associ ation may include categories of expenses related to the
property or common el enents within a specific condom niumin
the rmulticondom niumif such property or commopn el enents are
areas in which all nenmbers of the multicondom nium associ ation
have use rights or fromwhich all nenbers receive tangible
econom ¢ benefits. Such common expenses of the association
shall be identified in the declaration or bylaws of each
condoni niumwi thin the nulticondom ni um associ ation. This

paragraph is intended to clarify existing | aw and applies to

associ ations existing on the effective date of this act.

Section 19. Subsections (1) and (4) of section
718. 405, Florida Statutes, are anended to read:

718. 405 Multicondom niuns; nulticondom ni um
associ ations. - -
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(1) An association nmay operate nore than one
condom nium For rmulticondoni niuns created on or after July 1,

2000, i+ the declaration for each condom ni um te—be operated
by that association shall provide prevides for participation

in a rmulticondomnium in conformty with this section, and
di scl ose disetoses or descri be deseribes:

(a) The manner or formula by which the assets,
liabilities, commpn surplus, and conmon expenses of the
association will be apportioned anong the units within the
condom ni uns operated by the association, in accordance with
s. 718.104(4)(g) or (h), as applicable.

(b) \Whether unit owners in any other condomni nium or
any other persons, will or may have the right to use
recreational areas or any other facilities or anenities that
are common el enents of the condom nium and, if so, the
specific formula by which the other users will share the
common expenses related to those facilities or anenities.

(c) Recreational and other commonly used facilities or
aneni ti es which the devel oper has comritted to provide that
will be owned, |eased by, or dedicated by a recorded plat to
t he associ ation but which are not included within any
condom ni um operated by the association. The devel oper may
reserve the right to add additional facilities or anenities if
the declaration and prospectus for each condom niumto be
operated by the association contains the follow ng statenent
in conspicuous type and in substantially the follow ng form
RECREATI ONAL FACI LI TIES MAY BE EXPANDED OR ADDED W THOUT
CONSENT OF UNI T OANERS OR THE ASSOCI ATI ON

(d) The voting rights of the unit owners in the
el ection of directors and in other nulticondom ni um
associ ation affairs when a vote of the owners is taken
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1| including, but not limted to, a statenent as to whether each

2| unit owner will have a right to personally cast his or her own

3| vote in all matters voted upon

4 (4) This section does not prevent or restrict the

5| formation of a nulticondom nium by the nerger or consolidation

6| of two or nore condomi ni um associ ati ons. Mergers or

7 | consolidations of associations shall be acconplished in

8 | accordance with this chapter, the declarations of the

9 | condomi ni uns bei ng nerged or consolidated, and chapter 617.

10 | Section 718.110(4) does not apply to anmendnents to

11 | decl arations necessary to effect a nerger or consolidation

12 | This section is intended to clarify existing |law and applies

13| to associations existing on the effective date of this act.

14 Section 20. Subsection (2) of section 718.503, Florida

15| Statutes, is anended to read:

16 718.503 Devel oper disclosure prior to sale;

17 | nondevel oper unit owner disclosure prior to sale;

18 | voidability.--

19 (2) NONDEVELOPER DI SCLOSURE. - -

20 (a) Each unit owner who is not a devel oper as defined

21| by this chapter shall conply with the provisions of this

22 | subsection prior to the sale of his or her unit. Each

23 | prospective purchaser who has entered into a contract for the

24 | purchase of a condominiumunit is entitled, at the seller's

25 | expense, to a current copy of the declaration of condom nium

26 | articles of incorporation of the association, bylaws, and

27 | rul es of the association, as—weH—as—a—copy—of—the—eguestion

28 | and—answer—sheet—provided—for—by—s—718-5064 and a copy of the

29 | financial information required by s. 718.111

30 (b) If a person licensed under part | of chapter 475

31| provides to or otherwi se obtains for a prospective purchaser
38
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t he docunents described in this subsection, the person is not
liable for any error or inaccuracy contained in the docunents.

(c) Each contract entered into after July 1, 1992, for
the resale of a residential unit shall contain in conspicuous
type either:

1. A clause which states: THE BUYER HEREBY
ACKNOALEDGES THAT BUYER HAS BEEN PROVI DED A CURRENT COPY OF
THE DECLARATI ON OF CONDOM NI UM  ARTI CLES OF | NCORPORATI ON OF
THE ASSCCI ATI ON, BYLAWS, RULES OF THE ASSCCI ATI ON, AND A COPY
OF THE MOST RECENT YEAR- END FI NANCI AL | NFORVATI ON ANBD—THE
QUESTHON-AND-ANSWER-SHEET MORE THAN 3 DAYS, EXCLUDI NG
SATURDAYS, SUNDAYS, AND LEGAL HOLI DAYS, PRI OR TO EXECUTI ON OF
THI S CONTRACT; or

2. A clause which states: TH S AGREEMENT | S VO DABLE
BY BUYER BY DELI VERI NG WRI TTEN NOTI CE OF THE BUYER S | NTENTI ON
TO CANCEL W THI N 3 DAYS, EXCLUDI NG SATURDAYS, SUNDAYS, AND
LEGAL HOLI DAYS, AFTER THE DATE OF EXECUTI ON OF THI S AGREEMENT
BY THE BUYER AND RECEI PT BY BUYER OF A CURRENT COPY OF THE
DECLARATI ON OF CONDOM NI UM ARTI CLES OF | NCORPORATI ON, BYLAWS,
AND RULES OF THE ASSOCI ATI ON, AND A COPY OF THE MOST RECENT
YEAR- END FI NANCI AL | NFORVATI ON AND—QUESTHON-AND-ANSWER-SHEET
| F SO REQUESTED I N WRI TI NG ANY PURPORTED WAI VER OF THESE
VO DABI LI TY RI GHTS SHALL BE OF NO EFFECT. BUYER MAY EXTEND
THE TI ME FOR CLOSI NG FOR A PERI CD OF NOT MORE THAN 3 DAYS,
EXCLUDI NG SATURDAYS, SUNDAYS, AND LEGAL HOLI DAYS, AFTER THE
BUYER RECEI VES THE DECLARATI ON, ARTI CLES OF | NCORPORATI ON,
BYLAWS, AND RULES, ANB-QUESH-ON-AND-ANSWER-SHEET | F REQUESTED
INWITING BUYER S RIGHT TO VO D THI S AGREEMENT SHALL
TERM NATE AT CLOSI NG
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1| A contract that does not conformto the requirenents of this
2 | paragraph is voidable at the option of the purchaser prior to
3| closing.

4 Section 21. Subsection (15) of section 718.504,

5| Florida Statutes, is anended to read:

6 718.504 Prospectus or offering circular.--Every

7 | devel oper of a residential condom nium which contains nore

8| than 20 residential units, or which is part of a group of

9| residential condoniniuns which will be served by property to
10 | be used in commopn by unit owners of nore than 20 residenti al
11| units, shall prepare a prospectus or offering circular and

12| file it with the Division of Florida Land Sal es, Condom ni uns,
13| and Mobile Honmes prior to entering into an enforceabl e

14 | contract of purchase and sale of any unit or |ease of a unit
15 ] for nore than 5 years and shall furnish a copy of the

16 | prospectus or offering circular to each buyer. 1In addition to
17 | the prospectus or offering circular, each buyer shall be

18 | furnished a separate page entitled "Frequently Asked Questions
19 | and Answers," which shall be in accordance with a format
20 | approved by the division and a copy of the financi al
21 | information required by s. 718.111. This page shall, in
22 | readabl e | anguage, inform prospective purchasers regardi ng
23| their voting rights and unit use restrictions, including
24 | restrictions on the |easing of a unit; shall indicate whether
25 ] and in what anmount the unit owners or the association is
26 | obligated to pay rent or |land use fees for recreational or
27 | other commonly used facilities; shall contain a statenent
28 | identifying that anount of assessnent which, pursuant to the
29 | budget, would be |evied upon each unit type, exclusive of any
30 | special assessnents, and which shall further identify the
31 | basis upon which assessnents are |evied, whether nonthly,
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gquarterly, or otherw se; shall state and identify any court
cases in which the association is currently a party of record
in which the association may face liability in excess of
$100, 000; and which shall further state whether nmenbership in
a recreational facilities association is nmandatory, and if so,
shall identify the fees currently charged per unit type. The
di vision shall by rule require such other disclosure as inits
judgnent will assist prospective purchasers. The prospectus or
offering circular nmay include nore than one condom ni um
al though not all such units are being offered for sale as of
the date of the prospectus or offering circular. The
prospectus or offering circular nmust contain the foll ow ng
i nformati on:

(15) |If a the condomi niumcreated on or after July 1

2000,is or namy becone part of a multicondom nium the
followi ng informati on nust be provided:

(a) A statenent in conspicuous type in substantially
the following form TH' S CONDOM NIUM IS (MAY BE) PART OF A
MULTI CONDOM NI UM DEVELOPMENT | N WHI CH OTHER CONDOM NI UMS W LL
(MAY) BE OPERATED BY THE SAME ASSCCI ATI ON. | nedi atel y
following this statenent, the location in the prospectus or
offering circular and its exhibits where the nulticondom ni um
aspects of the offering are described nust be stated.

(b) A summary of the provisions in the declaration
articles of incorporation, and byl aws which establish and
provide for the operation of the nulticondom nium including a
statenent as to whether unit owners in the condomni ni umwil |
have the right to use recreational or other facilities |ocated
or planned to be located in other condom niunms operated by the
sane associ ation, and the manner of sharing the common
expenses related to such facilities.
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(c) A statenent of the m ni mum and nmaxi nrum nunber of
condom ni uns, and the m ni nrum and maxi num nunber of units in
each of those condomi niuns, which will or may be operated by
the association, and the | atest date by which the exact nunber
will be finally deternined.

(d) A statenent as to whether any of the condom niuns
in the rmulticondoni niummy include units intended to be used
for nonresidential purposes and the purpose or purposes
permtted for such use.

(e) A general description of the |Iocation and
approxi mat e acreage of any land on which any additiona
condom niuns to be operated by the association nay be | ocat ed.

Section 22. Subsection (2) of section 468.452, Florida
Statutes, is anended to read:

468.452 Definitions.--For purposes of this part, the
term

(2) "Athlete agent" neans a person who, directly or
indirectly, recruits or solicits a student athlete to enter
into an agent contract, or who, for any type of financial
gain, procures, offers, promises, or attenpts to obtain
enpl oynent or pronotional fees or benefits for a student
athlete with a professional sports teamor as a professiona
athlete, or with any pronoter who markets or attenpts to
mar ket the student athlete's athletic ability or athletic
reputation. This termincludes all enployees and ot her persons

acting on behalf of an athlete agent who participate in the

activities included under this subsection. The term does not

i nclude a spouse, parent, sibling, grandparent, or guardian of

the student-athlete or an individual acting solely on behalf

of a professional sports team or professional sports

organi zati on.
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1 Section 23. Section 468.453, Florida Statutes, is

2 | anended to read:

3 468.453 Licensure required; qualifications;

4 | exam nation; bond; exception; license nontransferable.--

5 (1) Any person who practices as an athlete agent in
6| this state nust be |icensed pursuant to this part.

7 (2) A person shall be licensed as an athlete agent if
8 | the applicant:

9 (a) |Is at least 18 years of age.

10 (b) Is of good noral character

13 ; ; ;

14 | 4 I I N Lot " ki
15 | parts—ant—chapter—455—-

16 (c) td)y Has conpleted the application formand renmitted
17 | an application fee not to exceed $500, an—examnation—feenot
18 | to—execeed—the—actual—cost—For—the—exannation—ptus—$566;-an

19 | active licensure fee not to exceed $2,000, and all other

20 | applicable fees provided for in this part or in chapter 455.
21 (d)fe)y Has submitted to the departnent a fingerprint

22 | card for a crinmnal history records check. The fingerprint

23| card shall be forwarded to the Division of Cimnal Justice
24 | Information Systens within the Departnent of Law Enforcenent
25| for purposes of processing the fingerprint card to deternine
26 | if the applicant has a crimnal history record. The

27 | fingerprint card shall also be forwarded to the Federal Bureau
28 | of Investigation for purposes of processing the fingerprint
29 | card to determine if the applicant has a crimnal history

30| record. The information obtained by the processing of the

31| fingerprint card by the Florida Departnent of Law Enforcenent
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and the Federal Bureau of Investigation shall be sent to the
departnment for the purpose of determning if the applicant is
statutorily qualified for l|icensure.

(e)tfH)y Has not in any jurisdiction, within the
preceding 5 years, been convicted or found guilty of or
entered a plea of nolo contendere for, regardl ess of
adj udication, a crinme which relates to the applicant's
practice or ability to practice as an athlete agent.

other—state—

(3) An unlicensed individual may act as an athlete

agent if:
(a) A student-athlete or person acting on the

athlete's behalf initiates communication with the individual

and
(b) Wthin 7 days after an initial act as an athlete

agent, the individual subnmits an application for |icensure.
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rues—conponent—antd—the—feefor—such—of—the—examnation
reguired—by—this—section—

(4) A license issued to an athlete agent is not
transf erabl e.

(5) By acting as an athlete agent in this state, a

nonr esi dent i ndividual appoints the departnent as the

i ndividual's agent for service of process in any civil action

related to the individual's acting as an athl ete agent.

(6) The departnent nmay issue a tenporary license while

an application for licensure is pending. |If the departnent

i ssues a notice of intent to deny the license application, the

initial tenporary license expires and nmay not be extended

during any proceeding or adninistrative or judicial review

(7)(a) An individual who has subnitted an application

and holds a certificate, registration, or license as an

athl ete agent in another state nmay subnmit a copy of the

application and certificate, registration, or license fromthe

other state in lieu of submtting an application in the form

prescribed pursuant to this section. The departnent shal

accept the application and the certificate fromthe other

state as an application for registration in this state if the

application in the other state:

1. Was submitted in the other state within 6 nonths

next preceding the subm ssion of the application in this state

and the applicant certifies that the information contained in

the application is current;

2. Contains infornmation substantially sinmlar to or

nore conprehensive than that required in an application

submitted in this state; and
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3. Was signed by the applicant under penalty of

perjury.
(b) An applicant applying under this subsection nust

neet all other requirenents for licensure as provided by this

part.

Section 24. Section 468.454, Florida Statutes, is
amended to read:

468. 454 Contracts. --

(1) An agent contract nust be in a record, signed, or

ot herwi se authenticated by the parti es.

(2) An agent contract nust state:

(a) The anpbunt and nethod of calculating the

consideration to be paid by the student-athlete for services

to be provided by the athl ete agent and any ot her

consi deration the agent has received or will receive from any

ot her source under the contract;

(b) The nane of any person not listed in the |licensure

application who will be conpensated because the

student-athl ete signed the agent contract;

(c) A description of any expenses that the

student-athl ete agrees to rei nburse;

(d) A description of the services to be provided to

t he student-athl et e;

(e) The duration of the contract; and

(f) The date of execution.

(3) An agent contract nust contain, in close proximty

to the signature of the student-athlete, a conspicuous notice

in boldface type in capital letters stating:

WARNI NG TO STUDENT- ATHLETE
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| F YOU SI GN THE CONTRACT:

1. YOU MAY LCSE YOUR ELIGBILITY TO COVPETE AS
A STUDENT- ATHLETE | N YOUR SPORT,;

2. | F YOU HAVE AN ATHLETI C DIRECTOR, WTHI N 72
HOURS AFTER ENTERI NG | NTO THE CONTRACT, YOU AND
YOUR ATHLETE AGENT MJUST NOTI FY YOUR ATHLETI C

DI RECTOR; AND

3. YOU MAY CANCEL THI S CONTRACT W THI N 14 DAYS
AFTER SIGNING | T. HOWEVER, CANCELLATION OF TH' S
CONTRACT MAY NOT REI NSTATE YOUR ELIG BILITY

(4) An agent contract that does not conformto this

section is voidable by the student-athlete. If a

student-athl ete voids an agent contract, the student-athlete

is not required to pay any consideration or return any

consi deration received fromthe athlete agent to induce the

student-athlete to enter into the contract.

(5) The athlete agent shall give a record of the

si gned or authenticated agent contract to the student-athlete

at the tine of execution.

(6) Wthin 72 hours after entering into an agent

contract or before the next schedul ed athletic event in which

the student-athlete may partici pate, whichever occurs first,

the athlete agent nust give notice in a record of the

exi stence of the contract to the athletic director of the

educational institution at which the student-athlete is

enrolled or the athlete agent has reasonabl e grounds to

bel i eve the student-athlete intends to enroll

(7) Wthin 72 hours after entering into an agent

contract or before the next athletic event in which the

student-athl ete nay partici pate, whichever occurs first, the
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student-athlete nmust informthe athletic director of the

educational institution at which the student-athlete is

enrolled that he or she has entered into an agent contract.

(8) A student-athlete may cancel an agent contract by

giving notice of the cancellation to the athlete agent in a

record within 14 days after the contract is signed.

(9) A student-athlete may not waive the right to

cancel an agent contract.

(10) If a student-athlete cancels an agent contract,

the student-athlete is not required to pay any consideration

or return any consideration received fromthe athlete agent to

i nduce the student-athlete to enter into the contract.
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(11) {6y An athlete agent shall not enter into an agent

w
=

contract that purports to or takes effect at a future tine
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1| after the student athlete no longer has remaining eligibility
2| to participate in intercollegiate athletics. Such a contract

3| is void and unenforceabl e.

4 (12) 7 An agent contract between a student athlete

5] and a person not |icensed under this part is void and

6 | unenf orceabl e.

7 Section 25. Subsection (3) of section 468.456, Florida
8| Statutes, is anended to read:

9 468. 456 Prohibited acts.--

10 (3) When the departnent finds any person guilty of any
11| of the prohibited acts set forth in subsection (1), the

12 | departnent nmmy enter an order inposing one or nore of the

13 | penalties provided for in s. 455.227, and an administrative

14| fine not to exceed $25,000 for each separate offense. In

15 ) addition to any other penalties or disciplinary actions

16 | provided for in this part, the departnent shall suspend or

17 | revoke the license of any athlete agent |icensed under this

18 | part who viol ates paragraph (1)(f) or paragraph (1)(o) or s.
19 | 468. 45615.
20 Section 26. Subsection (4) is added to section
21 | 468. 45615, Florida Statutes, to read
22 468. 45615 Provision of illegal inducenents to athletes
23 | prohi bited; penalties; |icense suspension.--
24 (4)(a) An athlete agent, with the intent to i nduce a
25| student-athlete to enter into an agent contract, may not:
26 1. Gve any materially false or nisleading informtion
27 | or make a naterially fal se prom se or representation
28 2. Furnish anything of value to a student-athlete
29 | before the student-athlete enters into the agent contract; or
30 3. Furnish anything of value to any individual other
31| than the student-athlete or another athlete agent.
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1 (b) An athlete agent may not intentionally:

2 1. Initiate contact with a student-athlete unless

3| licensed under this part;

4 2. Refuse or fail to retain or permt inspection of

5] the records required to be retained by s. 468. 4565;

6 3. Provide materially false or msleading infornmation
7]1in an application for licensure;

8 4. Predate or postdate an agent contract;

9 5. Fail to give notice of the existence of an agent
10| contract as required by s. 468.454(6); or

11 6. Fail to notify a student-athlete before the

12 | student-athlete signs or otherw se authenticates an agent

13 | contract for a sport that the signing or authentication nay
14 | nake the student-athlete ineligible to participate as a

15| student-athlete in that sport.

16 (c) An athlete agent who violates this subsection

17 | conmits a felony of the second degree, punishable as provided
18| in s. 775.082, s. 775.083, or s. 775.084.

19 Section 27. Section 468.4562, Florida Statutes, is
20 | anended to read:
21 468.4562 Civil action by institution.--
22 (1) A college or university nay sue for danages, as
23 | provided by this section, any person who violates this part.
24| A college or university may seek equitable relief to prevent
251 or minimze harmarising fromacts or onissions which are or
26 | would be a violation of this part.
27 (2) For purposes of this section, a college or
28 | university is danaged if, because of activities of the person
29 | the college or university is penalized, er—+s disqualified,or
30 | suspended from participation in intercollegiate athletics by a
31| national association for the pronotion and regul ati on of
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l|intercollegiate athletics,er by an intercollegiate athletic
2 | conference or by reasonabl e self-inposed disciplinary action
3| taken to nmtigate sanctions likely to be i nposed by such

4 | organi zati on and, because of that penalty, disqualification
5| er suspension, or action the institution:

6 (a) Loses revenue from nedia coverage of a sports

7 | contest;

8 (b) Loses the right to grant an athletic schol arshi p;
9 (c) Loses the right to recruit an athlete;

10 (d) Is prohibited fromparticipating in postseason
11| athletic conpetition;

12 (e) Forfeits an athletic contest; or

13 (f) Oherwise suffers an adverse financial inpact.
14 (3) An institution that prevails in a suit brought
15 | under this section nmay recover:

16 (a) Actual danmges;

17 (b) Punitive danages;

18 (c) Treble danmages;

19 (d) Court costs; and
20 (e) Reasonable attorney's fees.
21 (4) A right of action under this section does not
22 | accrue until the educational institution discovers or by the
23 | exerci se of reasonable diligence would have di scovered the
24 | violation by the athlete agent or forner student-athlete.
25 (5) Any liability of the athlete agent or the forner
26 | student-athlete under this section is several and not joint.
27 (6) This part does not restrict rights, renedies, or
28 | defenses of any person under | aw or equity.
29 Section 28. Subsection (1) of section 468. 4565
30| Florida Statutes, is anended to read:
31 468. 4565 Busi ness records requirenent. --
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1 (1) An athlete agent who—hotds—an—activet+Hecense—and
2 | engages—in—business—as—an—athtete—agent shall establish and
3| mintain conplete financial and business records. The athlete
4 | agent shall save each entry into a financial or business

5] record for at least 5 4 years fromthe date of entry. These
6| records nust include, but shall not be limted to:

7 (a) The nane and address of each individua

8 | represented by the athlete agent;

9 (b) Any agent contract entered into by the athlete

10 | agent; and

11 (c) Any direct costs incurred by the athlete agent in
12 | the recruitnment or solicitation of a student-athlete to enter
13 ] into an agent contract.

14 Section 29. Sections 468.4563 and 468. 4564, Florida
15| Statutes, are repeal ed

16 Section 30. Except as otherw se provided in this act,
17 | this act shall take effect July 1, 2001

18

19
20
21
22
23
24
25
26
27
28
29
30
31
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