SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

BILL: CS/SB 386
SPONSOR: Committee on Judiciary and Senator Campbel |

SUBJECT: Uniform Commercia Code
DATE: April 11, 2001 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Forgas Johnson JU Favorable/CS
2. BI
3. HC
4. AG
5. AGG
6. AP

l. Summary:

Article 9 of the Uniform Commercid Code governs the process of establishing and foreclosing
liens againg persond property. Florida has adopted Article 9 at ch. 679, F.S.

This committee subgtitute revises Article 9 of the Uniform Commercid Code, as adopted by
Florida, to conform to the Revised Article 9 of the Uniform Commercia Code, as prepared by
the Nationd Conference of Commissioners on Uniform State Laws, with Forida modifications.

The following sections of Florida Statutes are repealed: 679.101-.116; 679.201-.208; 679.301-
.318; 679.401-.408; 679.501-.507.

The following sections of Florida Statutes are created: 679.1011, 679.1021, 679.1031, 679.1041,
679.1051, 679.1061, 679.1071, 679.1081, 679.1091, 679.1101, 679.2011, 679.2021, 679.2031,
679.2041, 679.2051, 679.2061, 679.2071, 679.2081, 679.209, 679.210, 679.3011, 679.3021,
679.3031, 679.3041, 679.3051, 679.3061, 679.3061, 679.3071, 679.3081, 679.3091, 679.3101,
679.3111, 679.3121, 679.3131, 679.3141, 679.3151, 679.3161, 679.3171, 679.3181, 679.319,
679.320, 679.321, 679.322, 679.323, 679.324, 679.325, 679.326, 679.327, 679.328, 679.329,
679.330, 679.331, 679.332, 679.333, 679.334, 679.335, 679.336, 679.337, 679.3381, 679.339,
679.340, 679.341, 679.342, 679.40111, 679.4021, 679.4031, 679.4041, 679.4051, 679.4061,
679.4071, 679.4081, 679.409, 679.5011, 679.5021, 679.5031, 679.5041, 679.5051, 679.5061,
679.5071, 679.508, 679.509, 679.510, 679.511, 679.512, 679.513, 679.514, 679.515, 679.516,
679.517, 679.518, 679.519, 679.520, 679.521, 679.522, 679.523, 679.524, 679.525, 679.526,
679.527, 679.601, 679.602, 679.603, 679.604, 679.605, 679.606, 679.607, 679.608, 679.609,
679.610, 679.611, 679.612, 679.613, 679.614, 679.615, 679.616, 679.617, 679.618, 679.619,
679.620, 679.621, 679.622, 679.623, 679.624, 679.625, 679.626, 679.627, 679.628, 679.701,
679.702, 679.703, 679.704, 679.705, 679.706, 679.707, 679.708, 679.709, and 675.1181.
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The following sections of Florida Statutes are amended: 671.105, 671.201, 672.103, 672.210,
672.326, 672.502, 672.716, 674.2101, 677.503, 678.1031, 678.1061, 678.1101, 678.3011,
678.3021, 678.5101, 680.1031, 680.303, 680.307, and 680.309.

Present Situation:

Background (by the National Conference of Commissionerson Uniform Laws):

The Uniform Commerciad Code has e even substantive articles. Article 9 provides the rules
governing any transaction (other than afinance lease) that couples a debt with a creditor's
interest in a debtor's persond property. If the debtor defaults, the creditor may repossess and sdll
the property (generdly cdled collaterd) to satisfy the debt. The creditor'sinterest iscaled a
“security interest.” Article 9 dso covers certain kinds of salesthat look like agrant of a security
interest.

The operation of Article 9 involves two key concepts: “ atachment” and “ perfection.” These
terms describe the two key eventsin the crestion of a* security interest.” Attachment generaly
occurs when the security interest is effective between the creditor and the debtor, and that usualy
happens when their agreement providesthat it take place. Perfection occurs when the creditor
establishes hisor her “priority” in relaion to other creditors of the debtor in the same collaterd.
The creditor with “priority” may use the collateral to satisfy the debtor's obligation when the
debtor defaults before other creditors subsequent in priority may do so. Perfection occurs usudly
when a*“financing statement” isfiled in the appropriate public record. Generdly, thefirg to file
has the first priority, and so on.

Article 9 relies on the public record because it provides the means for creditors to determine if
thereisany security interest that precedes theirs--a notice function. A subsequent secured
creditor cannot complain that his or her grant of credit was made in ignorance of the prior
security interests eadsily found in the public record, and cannot complain of the priority of the
prior interests as a result. Every secured creditor has a priority over any unsecured creditor.

The somewhat smple description in the prior paragraphs should not midead anyone. Article 9 is
not smple. There are substantial exceptions to the above-stated perfection rule, for example.
Filing is not the only method for perfection. Much depends upon the kind of property that is
collateral. Possession of collaterd by the secured party is an aternative method of perfection for
many kinds of collaterd. For some kinds of property, control (a defined term) either perfectsthe
interest or provides a better priority than filing does. There are kinds of transactions for which
attachment is perfection. Priority is, dso, not dways amatter of perfecting a security interest
firgintime

A. TheProcess of Achieving Uniformity.

The essence of uniform law revison isto obtain a sufficient consensus and balance among the
interests of the various participants so that universal and uniform enactment by the various states

may be achieved. In part thisis accomplished by extensive consultation on and broad circulation
of the drafts, from the project’s beginning, until gpprova of the fina draft by the American Law
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Ingtitute (“ALI") and the Nationd Conference of Commissioners on Uniform State Laws
(“NCCUSL").

ALl and NCCUSL appointed a study committee in 1990 to review the provisons of Article 9.
The Committee was charged with recommending whether Article 9 and related provisons of the
UCC were in need of revison and, if it was determined that a particular concept required
dteration, the Committee was charged with recommending the substance of the suggested
revisons.

The report, issued in 1992, became the basis for the work of a Drafting Committee gppointed by
ALl and NCCUSL, which was formed in 1993. Over a period from 1993 through the summer of
1998, the Drafting Committee met on numerous occasons. These meetings were open to the
public and were attended by various advisors and observers. The draft was reviewed at various
stages by the ALI counsd and membership and by NCCUSL at annua mestings. Task forces
were organized to ded with particular issues, al of which worked to provide input to the
committee from virtualy al effected segments of the economy. The consensus, baance, and
quality achieved in this lengthy deliberative process result from the input from various meetings,
informal and formd participations, and the deliberative process employed by ALI and NCCUSL.

B. Action on Revison

Revised Article 9 is now complete and is comprised in the 1998 officid text of the UCC. The
ALI approved Revised Article 9 by acclamation at its annual meseting in May 1998. NCCUSL
gpproved the satute unanimoudy at its annua meeting in Juy 1998. The officid comments
were issued in early 1999. Currently, 29 states have enacted the revised Article 9, and 18 more
are congdering it this year.

The Bankruptcy/Uniform Commercid Code Committee of the Florida Bar Business Law Section
edtablished a subcommittee, the UCC Study Group, to study and review potentia revisonsto
Florida' s Uniform Commercia Code. The UCC Study Group has previoudy successfully
proposed revisons to Article 3 on negotiable ingruments, Article 4 on bank deposits and
collections, Article 2A on persond property leases, Article 5 on letters of credit, and Article 8 on
investment securities. The UCC Study Group aso successfully proposed the reped of Article 6
on bulk transfers. Subject to the modifications described herein, the Florida Bar Business Law
Section’s Executive Council, Howard J. Berlin, Chair, supports the adoption by the State of
Florida of Revised Article 9 as proposed by the National Council of Commissioners on Uniform
State Laws and by the American Law Indtitute and American Bar Association. The Section’s
Bankruptcy/UCC Committee, Mark J. Wolfson, Chair, undertook areview and study of proposed
Article 9 and recommended the modifications and proposed “Horida Comments’ to explain
certain of the differences between the uniform verson and the FHorida modifications, most of
which are darifications or fine-tuning, or adopted due to particular Florida concerns. This
document does not congtitute an official position of The Horida Bar pending approvd by its
Board of Governors.

C. Reason for Revison
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Article 9 was last revised in 1972 and has been the law in most states for over 40 years. It was
generaly conceded that an update of Article 9 was needed. As the Permanent Editorial Board
(“PEB”) study group for Article 9 noted in its report issued in 1992:

During the two decades since [the last revison of Article 9], the secured credit markets have
seen continued growth and unprecedented innovation. In addition, many hundreds of judicid
decisions applying Article 9 have been reported and alarge volume of commentary on Article 9,
both scholarly and practice-oriented, has emerged. Moreover, the enactment by Congress of the
Bankruptcy Reform Act of 1978 . . . has had a profound effect on secured transactions. These
developments have led to a strong consensus . . . that dthough Article 9 is fundamentally sound,
serious congderation should be given to the revison of some of the Article s provisions.

Revised Article 9 has accomplished severd goals. Revised Article 9 brings Article 9 into the age
of intangible property and adaptsit to modern financing techniques. The effectiveness of
Revised Artide 9 will:

Adapt Article 9 to the electronic age,

Fadilitate financing,

Reduce the cost of finanang,

Bring greater certainty to financing transactions, and

Provide greater protections to debtors in the foreclosure process.

Thefollowing numbered topics highlight Article 9 asrevised in 1999. They are not atregtise on
Revised Article 9, but are a schematic summary of its relevant changes.

1. The Scope I ssue. The 1999 revison expands the “scope’ of Article 9. What this means
literdly isthat the kinds of property in which a security interest can be taken by a creditor under
Article 9 increases over those available in Article 9 before revison. Also, certain kinds of
transactions that did not come under Article 9 before, now come under Article 9. These are some
of the kinds of collaterd that are included in Revised Article 9 that are not in origind Artide 9:
sdes of payment intangibles and promissory notes; security interests created by governmental
debtors; hedth insurance recelvables, consgnments, and commercid tort clams.

Nonpossessory, statutory agricultura liens come under Article 9 for determination of perfection
and priority, generdly the same as security interests come under it for those purposes.

2. Perfection. Filing afinancing statement remains the dominant way to perfect a security

interest in most kinds of property. It iscearer in Revised Article 9 that filing afinancing

gatement will perfect a security interest, even if there is another method of perfection. “Control”
is the method of perfection for letter of credit rights and deposit accounts, as well asfor
investment property. Control was available only to perfect security interestsin investment
property under old Article 9. A creditor has control when the debtor cannot transfer the property
without the creditor's consent. Possession, as an dternative method to filing afinendng

Satement to perfect a security interes, is the only method for perfecting a security interest in
money that is not proceeds of sale from property subject to a security interest. Automatic
perfection for a purchase money security interest isincreased from ten daysin old Article 9 to
twenty daysin Revised Article 9. Attachment of a purchase money security interest is perfection,
at least for the twenty-day period. Then another method of perfection is necessary to continue the
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perfected security interest. However, a purchase money security interest in consumer goods
remains perfected automatically for the duration of the security interest.

3. Choice of Law. In interstate secured transactions, it is necessary to determine which state's
laws apply to perfection, the effect of perfection and the priority of security interests. Itis
particularly important to know where to file afinancing statement. The 1999 revisonsto Article
9 make two fundamental changes from old Article 9. In old Article 9, the basic rule chooses the
law of the state in which the collaterd is found as the law that governs perfection, effect of
perfection, and a creditor's priority. In Revised Article 9, the new rule chooses the state thet is
the location of the debtor. Further, if the debtor is an entity created by regigtration in a Sate, the
location of the debtor is the location in which the entity is created by regigtration. If an entity isa
corporation, for example, the location of the debtor is the state in which the corporate charter is
filed or registered. In old Article 9, the entity that is a debtor islocated in the sate in which it has
its chief executive office. These changes in basic choice of law ruleswill change the placein
which afinancing satement isfiled in agrest many instances from the place it would have been
filed under old Article 9. At the same time, the location of the debtor establishes amore certain
place to perfect than the old rule does. Collaterd shifts location much easier than the debtors do.

4. The Filing System. Improvements in the filing system in the 1999 revisonsto Article 9
indude a full commitment to centraized filing-- one place in every sate in which financing
gatements are filed, and afiling system that escorts filing from the world of filed documentsto
the world of eectronic communications and records. Under Revised Article 9, the only loca
filing of financing statements occurs in the redl estate records for fixtures. Fixtures are items of
persona property that become physicaly part of the real estate, and are treated as part of the redl
edate until severed fromit. It is anticipated that eectronic filing of financing statements will
replace the filing of paper. Paper filing of financing atements is dready disgppearing in many
datesin 1999, as Revised Article 9 becomes available to them. Revised Article 9 definitions and
provisons dlow this trangtion from paper to dectronic filing without further revison of the law.
Revised Article 9 makesfiling office operations more ministerid than old Article 9 did. The
office thet files financing Satements has no responghility for the accuracy of information on the
gatements and is fully absolved from any liability for the contents of any statements received

and filed. Financing statements may, therefore, be consderably smplified. Thereisno signature
requirement, for example, for afinancing statement.

5. Consumer Transactions. Revised Article 9 makes a clearer distinction between transactions
in which the debtor is a consumer than prior Article 9 did. Enforcement of a security interest that
isincluded in aconsumer transaction is handled differently in certain repectsin the 1999
revisonsto Article 9 than it was pre-1999. Examples of consumer provisons are: a consumer
cannot waive redemption rights in a financing agreement; a consumer buyer of goods who pre-
paysinwhole or in part, has an enforceable interest in the purchased goods and may obtain the
goods as aremedy; a consumer is entitled to disclosure of the amount of any deficiency assessed
againgt him or her, and the method for calculating the deficiency; and, a secured creditor may not
accept collaterd as partid satisfaction of a consumer obligation, so that choosing drict
foreclosure as a remedy means that no deficiency may be assessed againgt the debtor. Although it
governs more than consumer transactions, the good faith standard becomes the objective
standard of commercia reasonablenessin the 1999 revisonsto Article 9.
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6. Default and Enforcement. Article 9 provisions on default and enforcement ded generaly
with the procedures for obtaining property in which a creditor has a security interest and selling

it to satisfy the debt, when the debtor isin default. Normdly, the creditor has the right to
repossess the property. Revised Article 9 includes new rules dedling with “ secondary” obligors
(guarantors), new specia rules for some of the new kinds of property subject to security
interests, new rules for the interests of subordinate creditors with security interests in the same
property, and new rules for aspects of enforcement when the debtor is a consumer debtor. These
are some of the specific new rules: a secured party (creditor with security interest) is obliged to
notify a secondary obligor when thereis a default, and a secondary obligor generaly cannot
waive rights by becoming a secondary obligor; a secured party who repossesses goods and sdlls
them is subject to the usud warranties that are part of any sale; junior secured creditors
(subsequent in priority) and lien holders who have filed financing statements, must be notified
when a secured party repossesses collateral; and, if asecured party sdlls collaterd at alow price
to an ingder buyer, the price that the goods should have obtained in a commercialy reasonable
sde, rather than the actud price, isthe price that will be used in caculating the deficiency.

The following states have adopted thisrevison of Article 9:

Alaska, Arizona, Cdifornia, Delaware, Didrict of Columbia, Hawaii, lllinais, Indiana, lowa,
Kansas, Kentucky, Maine, Maryland, Michigan, Minnesota, Montana, Nebraska, Nevada, North
Carolina, Oklahoma, Rhode Idand, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia,
Washington, West Virginia, Wyoming.

Thisrevison of Article 9 has been, or is expected to be, introduced in the 2001 legidative

sesson:

Alabama, Arkansas, Colorado, Connecticut, Florida, Georgia, 1daho, Massachusetts, Missssippi,
Missouri, New Hampshire, New Jersey, New Mexico, New Y ork, North Dakota, Ohio, Oregon,
Pennsylvania, US Virgin Idands, Wisconsin.

[I. Effect of Proposed Changes:

Section 1. -- Creating anew Part | of ch. 679, F.S,, regarding genera provisons gpplicable to all
of ch. 679, F.S.

Section 679.1011, providesthat ch. 679, F.S., may be cited as*“Uniform Commercid Code —
Secured Transactions.”

Section 679.1021, provides definitions applicable to ch. 679, F.S.

1. Source. All termsthat are defined in Article 9 and used in more than one section are
consolidated in this section. Note that the definition of “security interest” isfound in s. 671.201,
not in this Article, and has been revised. Many of the definitions in this section are new; many
others derive from those in current law.

a. “Debtor”; “Obligor”; “ Secondary Obligor.” Determining whether a person was a* debtor”
under former Section 9-105(1)(d) required a close examination of the context in which the term
was used. To reduce the need for this examination, this Article redefines “debtor” and adds new
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defined terms, “secondary obligor” and “obligor.” In the context of Part 6 (default and
enforcement), these definitions distinguish among three classes of persons. (i) those persons

who may have a stake in the proper enforcement of a security interest by virtue of their non-lien
property interest (typicaly, an ownership interest) in the collaterd, (ii) those persons who may
have a stake in the proper enforcement of the security interest because of their obligation to pay
the secured debt, and (iii) those persons who have an obligation to pay the secured debt but have
no stake in the proper enforcement of the security interest. Personsin thefirst class are debtors.
Personsin the second class are secondary obligorsif any portion of the obligation is secondary or
if the obligor has aright of recourse againgt the debtor or another obligor with repect to an
obligation secured by collateral. One must consult the law of suretyship to determine whether an
obligation is secondary. The Restatement (3d), Suretyship and Guaranty ' 1 (1996), contains a
useful explanation of the concept. Obligorsin the third class are neither debtors nor secondary
obligors. With one exception (s. 679.616, asit relates to a consumer obligor), the rights and
duties provided by Part 6 affect non-debtor obligors only if they are “secondary obligors.”

By including in the definition of “debtor” dl persons with a property interest (other than a

security interest in or other lien on collaterd), the definition includes transferees of collaterd,
whether or not the secured party knows of the transfer or the tranferee sidentity. Exculpatory
provisionsin Part 6 protect the secured party in that circumstance. See ss. 679.605 and 679.628.
The definition renders unnecessary former s. 679.112, which governed situations in which
collateral was not owned by the debtor. The definition dso includes a“ consignee,” as defined in
this section, aswell asa sdller of accounts, chatte paper, payment intangibles, or promissory
notes.

Secured parties and other lien holders are excluded from the definition of “debtor” because the
interests of those parties normaly derive from and encumber a debtor’ sinterest. However, if in
a separate secured transaction a secured party grants, as debtor, a security interest in its own
interest (i.e., its security interest and any obligation that it secures), the secured party is a debtor
in that transaction. Thistypicaly occurs when a secured party with a security interest in specific
goods assigns chattel paper.

b. “Secured Party.” The secured party is the person in whose favor the security interest has been
creeted, as determined by reference to the security agreement. This definition controls, among
other things, which person has the duties and potentid liability that Part 6 imposes upon a

secured party. The definition of “secured party” aso includes a*“consignor,” aperson to which
accounts, chattel paper, payment intangibles, or promissory notes have been sold, and the holder
of an agriculturd lien.

A “consumer obligor” is defined as an obligor who is an individua in aconsumer transaction.

a “Collateral.” Asunder former s. 679.105, “collaterd” is the property subject to a security
interest and includes accounts and chattel paper that have been sold. 1t has been expanded in this
Article. Theterm now explicitly includes proceeds subject to a security interest. It dso reflects
the broadened scope of the Article. It includes property subject to an agriculturd lien aswell as
payment intangibles and promissory notes that have been sold.
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b. “Security Agreement.” The definition of “security agreement” is subgtantidly the same as
under former s. 679.105 - an agreement that creates or provides for a security interest. However,
the term frequently was used colloquidly in former Article 9 to refer to the document or writing
that contained a debtor’ s security agreement. This Article eiminates that usage, reserving the
term for the more precise meaning specified in the definition.

a “Goods’; “ Consumer Goods’; “Equipment”; “Farm Products’; “Farming Operation”;
“Inventory.” The definition of “goods’ is substantidly the same as the definition in former s,
679.105. ThisArticle dso retains the four mutualy-exdusve “types’ of collateral that consst
of goods *“consumer goods,” “equipment,” “farm products,” and “inventory.” Therevisons
are primaily for clarification.

The definition of “consumer goods’ follows former s. 679.109. The classfication turnson
whether the debtor uses or bought the goods for use “primarily for persond, family, or household
purposes.”

Goods are inventory if they are leased by alessor or held by aperson for sale or lease. The
revised definition of “inventory” makes clear that the term includes goods leased by the debtor to
others aswell as goods held for lease. (The same result should have obtained under the former
definition.) Goods to be furnished or furnished under a service contract, raw materials, and work
in process aso are inventory. Implicit in the definition is the criterion thet the sdes or leases are
or will bein the ordinary course of business. For example, machinery used in manufacturing is
equipment, not inventory, even though it is the policy of the debtor to sell machinery when it
becomes obsolete or worn.  Inventory aso includes goods that are consumed in abusiness (eg.,
fuel used in operaions). In generd, goods used in a business are equipment if they are fixed
assts or have, asidentifiable units, ardatively long period of use, but are inventory, even

though not held for sdle or lease, if they are used up or consumed in a short period of timein
producing a product or providing aservice.

Goods are “farm products’ if the debtor is engaged in farming operations with respect to the
goods. Animalsin aherd of livestock are covered whether the debtor acquires them by purchase
or asareault of naturd increase. Products of crops or livestock remain farm products as long as
they have not been subjected to a manufacturing process. Theterms*“crops’ and “livestock” are
not defined. The new definition of “farming operations’ is for clarification only.

Crops, livestock, and their products cease to be “farm products’ when the debtor ceasesto be
engaged in farming operations with respect to them.

The revised definition of “farm products’ clarifies the distinction between crops and standing
timber and makes clear that aguatic goods produced in aquacultura operations may be either
crops or livestock. Although aquatic goods that are vegetable in nature often would be crops and
those that are anima would be livestock, this Article leaves the courts free to classify the goods
on a case-by-case basis.
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The definitions of “goods’ and “ software” are dso mutudly exclusve. Computer programs
usualy condtitute “ software,” and, as such, are not “goods’ asthis Article usesthe terms.
However, under the circumstances specified in the definition of “goods,” computer programs
embedded in goods are part of the “goods’ and are not “ software.”

b. “Accesson”; “Manufactured Home’; “ Manufactured-Home Transaction.” Other specidized
definitions of goodsinclude “accesson” (see the specid priority and enforcement rulesin s.
679.335), and “manufactured home” (see s. 679.515, permitting a financing Statement in a
“manufactured- home transaction” to be effective for 30 years). The definition of “manufactured
home” borrows from the federad Manufactured Housing Act, 42 U.S.C. " 5401 et seq., and is
intended to have the same meaning.

c. “As-Extracted Collaterd.” Under this Article, ail, gas, and other mineras that have not been
extracted from the ground are treated as redl property, to which this Article does not apply.
Upon extraction, minerals become persord property (goods) and digible to be collatera under
thisArticle. See the definition of “goods” which excludes “ail, gas, and other minerds before
extraction.” To take account of financing practices reflecting the shift from red to persond
property, this Article contains specid rules for perfecting security interests in mineras which
attach upon extraction and in accounts resulting from the sale of minerals at the wellhead or
minehead. See, e.g., Sections 679.301(4) (law governing perfection and priority); 679.501 (place
of filing), 679.502 (contents of financing statement), 679.519 (indexing of records). The new
term, “as-extracted collaterd,” refers to the mineras and related accounts to which the specid
rules gpply. Theterm “a the wellhead” encompasses arrangements based on a sale of the
produce at the moment that it issues from the ground and is measured, without technical
digtinctions as to whether title passes at the “Chrisgmastreg’ of awell, the far Sde of a gathering
tank, or a some other point. Theterm “at . . . the minehead” is comparable.

a “Account”; “Hedlth-Care-Insurance Recelvable’; “ As-Extracted Collateral.” The definition
of “account” has been expanded and reformulated. It isno longer limited to rights to payment
relaing to goods or services. Many categories of rights to payment that were classfied as
generd intangibles under former Article 9 are accounts under this Article. Thus, if they are sold,
afinancing satement must be filed to perfect the buyer’ sinterest in them. Among the types of
property that are expresdy excluded from the definition is “aright to payment for money or
funds advanced or sold.” Asdefinedin s. 671.201, “money” islimited essentialy to currency.
Asusad in the exclusion from the definition of “account,” however, “funds’ is abroader concept
(athough the term is not defined). For example, when a bank-lender credits a borrower’ s deposit
account for the amount of aloan, the bank’ s advance of funds is not a transaction giving rise to
an account.

The definition of “hedth-care-insurance receivable’ isnew. It isasubset of the definition of
“account.” However, the rules generdly applicable to account debtors on accounts do not apply
to insurers obligated on hedth-care-insurance receivables. See ss. 679.404(€), 679.405(d),
679.406(i).



BILL: CS/SB 386 Page 10

b. “Chattel Paper”; “Electronic Chattel Paper”; “Tangible Chattel Paper.” “Chattel paper”
congsts of amonetary obligation together with a security interest in or alease of specific goods
if the obligation and security interest or lease are evidenced by “arecord or records.” The
definition has been expanded from that found in former Article 9 to include records that evidence
amonetary obligation and a security interest in specific goods and software used in the goods, a
security interest in specific goods and license of software used in the goods, or alease of specific
goods and license of software used in the goods. The expanded definition covers transactionsin
which the debtor’s or lessee’s monetary obligation includes amounts owed with respect to
software used in the goods. The monetary obligation with respect to the software need not be
owed under alicense from the secured party or lessor, and the secured party or lessor need not be
a party to the license transaction itsef. Among the types of monetary obligations that are
included in “chattel paper” are amounts that have been advanced by the secured party or lessor to
enable the debtor or lessee to acquire or obtain financing for alicense of the software used in the
goods. The definition aso makes clear that rights to payment arising out of credit-card
transactions are not chattd paper. Charters of vessds are expresdy excluded from the definition
of chattel paper; they are accounts. The term “charter” as used in this section includes bareboat
charters, time charters, successive voyage charters, contracts of affreightment, contracts of
carriage, and dl other arrangements for the use of vessals. Under former Section 9-105, only if
the evidence of an obligation conssted of “awriting or writings’ could an obligation qudify as
chattel paper. InthisArticle, traditiona, written chattel paper isincluded in the definition of
“tangible chattel paper.” “Electronic chattel paper” is chatted paper that is stored in an eectronic
medium ingtead of in tangible form. The concept of an eectronic medium should be construed
liberdly to include eectrical, digital, magnetic, optica, eectromagnetic, or any other current or
gmilar emerging technologies.

The definition of eectronic chattel paper does not dictate thet it be created in any particular
fashion. For example, arecord congsting of atangible writing may be converted to eectronic
form (eg., by creating eectronic images of asgned writing). Or, records may be initidly
created and executed in eectronic form (e.g., alessee might authenticate an eectronic record of
alease that isthen stored in dectronic form). In either case the resulting records are eectronic
chattel paper.

C. “Ingrument”; “Promissory Note” The definition of “instrument” includes a negotiable
ingrument. Asunder former s. 679.105, it also includes any other right to payment of a
monetary obligation that is evidenced by awriting of atype that in ordinary course of busnessis
transferred by ddivery (and, if necessary, an endorsement or assgnment). Except in the case of
chattel paper, the fact that an instrument is secured by a security interest or encumbrance on
property does not change the character of the instrument as such or convert the combination of
the instrument and collaterd into a separate classification of persond property. The definition
makes clear that rights to payment arising out of credit-card transactions are not instruments.
The definition of “promissory note” is new, necessitated by the incluson of sales of promissory
notes within the scope of Article 9. It explicitly excludes obligations arisng out of “orders’ to
pay (e.g., checks) as opposed to “promises’ to pay. Sees. 673.104.

d. “Generd Intangible’; “Payment Intangible” “Generd intangible’ isthe residud category of
persond property, including thingsin action, that is not included in the other defined types of
collatera. Examples are various categories of intellectud property and theright to payment of a
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loan of fundsthat is not evidenced by chattdl paper or an ingrument. As used in the definition of
“generd intangible” “thingsin action” includesrights that arise under alicense of intelectud
property, including the right to exploit the intelectud property without ligbility for infringement.
The definition has been revised to exclude commercid tort claims, deposit accounts, and |etter-
of-credit rights. Each of the three is a separate type of collatera.

“Payment intangible” is a subset of the definition of “generad intangible” The term “payment
intangible,” however, embraces only those generd intangibles “under which the account debtor’s
principa obligation isamonetary obligation.” (Emphasis added.)

Every “payment intangible’ isalso a“generd intangible” Likewise, “software’ isa* generd
intangible” for purposes of this Article. Accordingly, except as otherwise provided, statutory
provisons gpplicable to generd intangibles gpply to payment intangibles and software.

e. “Letter-of-Credit Right.” The term “letter-of-credit right” embraces the rights to payment and
performance under aletter of credit (defined in s. 675.102). However, it does not include a
beneficiary’ sright to demand payment or performance.

f. “Supporting Obligation.” This new term covers the most common types of credit
enhancements and suretyship obligations (including guarantees) and |etter-of- credit rights that
support one of the types of collatera specified in the definition.

This Article contains rules explicitly governing attachment, perfection, and priority of security
interests in supporting obligations. See ss. 679.203, 679.308, 679.310, and 679.322. These
provisons reflect the principle that a supporting obligetion is an incident of the collaterd it

supports.

Collections of or other distributions under a supporting obligation are * proceeds’ of the
supported collateral aswell as“proceeds’ of the supporting obligation itself.

g. “Commercid Tort Clam.” Thistermisnew. A tort dam may serve asorigind collatera
under thisArticle only if it isa*“commercid tort clam.” Sees 679.109(d). Although security
interestsin commercid tort clams are within its scope, this Article does not override other
gpplicable law redtricting the assignability of atort clam. Sees 679.401. A security interestin
atort dlam aso may exist under this Article if the claim is proceeds of other collaterd.

h. “Account Debtor.” An “account debtor” is a person obligated on an account, chattel paper, or
generd intangible. The definition of “account debtor” excludes obligors on negotiable

ingdruments condtituting part of chattel paper. The principa effect of this change from the
definition in former Article 9 isthat the rulesin ss. 679.403, 679.404, 679.405, and 679.406,
dedling with the rights of an assignee and duties of an account debtor, do not apply to an
assignment of chattel paper in which the obligation to pay is evidenced by a negotiable

instrument. (s. 679.406(d), however, does gpply to promissory notes, including negotiable
promissory notes.) Rather, the assignee’ srights are governed by Article 3. Similarly, the duties

of an obligor on a nonnegotiable ingtrument are governed by nonArticle 9 law unlessthe
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nonnegotiable ingrument is a part of chattel paper, in which case the obligor is an account
debtor.

6. Invesment-Property-Related Definitions: “Commodity Account”; “Commodity Contract”;
“Commodity Customer”; “Commodity Intermediary”; “Investment Property.” These definitions
are Ubstantiadly the same as the corresponding definitionsin former s. 679.115. “Investment
property” includes securities, both certificated and uncertificated, securities accounts, security
entitlements, commodity accounts, and commodity contracts. The term investment property
includes a* securities account” in order to facilitate transactions in which a debtor wishesto
creste a security interest in dl of the investment positions held through a particular account

rather than in particular positions carried in the account.

The terms “commodity account,” “commodity contract,” “commodity customer,” and
“commodity intermediary” are defined in this section.

The term “commaodity contract” covers those contracts that are traded on or subject to the rules
of adesignated contract market and foreign commaodity contracts that are carried on the books of
American commodity intermediaries.

7. Consumer-Rdated Definitions. “Consumer Debtor”; “Consumer Goods’; “ Consumer-goods
transaction”; “Consumer Obligor”; “Consumer Transaction.” The definition of “consumer
goods’ (discussed above) is subgtantialy the same as the definition in former s. 679.109. The
definitions of “consumer debtor,” “consumer obligor,” * consumer-goods transaction,” and
“consumer transaction” have been added in connection with various new (and old) consumer-
related provisons and to designate certain provisions that are ingpplicable in consumer
transactions.

“ Consumer-goods transaction” is a subset of “consumer transaction.” Under each definition,
both the obligation secured and the collaterd must have a persond, family, or household
purpose. However, “mixed” business and persond transactions aso may be characterized asa
consumer-goods transaction or consumer transaction. Subparagraph (A) of the definition of
consumer-goods transactions and clause (i) of the definition of consumer transaction are primary
purposes tests. Under these tests, it is necessary to determine the primary purpose of the
obligation or obligations secured. Subparagraph (B) and clause (jii) of these definitions are
satisfied if any of the collaterd is consumer goods, in the case of a consumer-goods transaction,
or “isheld or acquired primarily for persond, family, or household purposes,” in the case of a
consumer transaction.  The fact that some of the obligations secured or some of the collaterd for
the obligation does not satisfy the tests (e.g., some of the collaterd is acquired for abusiness
purpose) does not prevent a transaction from being a“consumer transaction” or “ consumer-
goods transaction.”

8. Hling-Rdated Definitions “Continuation Statement”; “File Number”; “Fling Office’;
“Hling-office Rule’; “Financing Statement”; “ Fixture Fling”; “Manufactured-Home
Transaction”; “New Debtor”; “Origind Debtor”; “Termination Statement”; “ Transmitting
Utility.” These definitions are used exclusvely or primaily in the filing-related provisonsin
Part 5. Most are self-explanatory and are discussed in the Commentsto Part 5. A financing
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gatement filed in a manufactured-home transaction or a public-finance transaction may remain
effective for 30 yearsingtead of the 5 years gpplicable to other financing satements. Sees.
679.515(b). The definitions relating to medium neutrdity also are Sgnificant for thefiling
provisons.

The definition of “transmitting utility” has been revised to embrace the business of transmitting
communications generaly to take account of new and future types of communications
technology. The term designates a specid class of debtors for whom separate filing rules are
provided in Part 5, thereby obviating the many loca fixture filings that would be necessary under
therules of s. 679.501 for afar-flung public- utility debtor. A trangmitting utility will not
necessarily be regulated by or operating as such in ajurisdiction where fixtures are located. For
example, a utility might own tranamission linesin ajuridiction, athough the utility generates no
power and has no customers in the jurisdiction.

9. Ddfinitions Relaing to Medium Neutrdity.

a “Record.” In many, but not al, instances, the term “record” replaces the term “writing” and
“written.” A “record” includes information thet is in intangible form (e.g., eectronicaly stored)
aswdl| astangible form (e.g., written on paper).

A “record’ need not be permanent or indestructible, but the term does not include any oral or
other communication that is not stored or preserved by any means. The information must be
Stored on paper or in some other medium.  Information that has not been retained other than
through human memory does not qudify asarecord. Examples of current technologies
commercidly used to communicate or store information include, but are not limited to, magnetic
media, optica discs, digita voice messaging systems, eectronic mail, audio tapes, and
photographic media, as wdll as paper. “Record” isan inclusve term that includes dl of these
methods of storing or communicating information. Any “writing” isarecord. A record may be
authenticated. A record may be created without the knowledge or intent of a particular person.

This Article sometimes uses the terms “for record,” “of record,” “record or legd title,” and
“record owner.” Some of these are terms traditionaly used in red- property law. The definition
of “record” in this Article now explicitly excepts these usages from the defined term.  Also, this
Articlerefersto arecord that isfiled or recorded in red- property recording systems to record a
mortgage as a“record of amortgage.” This usage recognizes that the defined term “mortgage’
means an interest in rea property; it does not mean the record that evidences, or isfiled or
recorded with respect to, the mortgage.

b. “Authenticate’; “Communicate’; “Send.” The terms* authenticate” and “authenticated”
generdly replace “sgn” and “sgned.” “Authenticated” replaces and broadens the definition of
“dgned,” in s. 671.201, to encompass authentication of dl records, not just writings.
(References to authentication of, e.g., an agreement, demand, or notification mean, of course,
authentication of arecord containing an agreement, demand, or notification.) Theterms
“communicate’ and “send” aso contemplate the possibility of communication by nonwritten
media These definitions include the act of transmitting both tangible and intangible records.



BILL: CS/SB 386 Page 14

a Expanded Scope of Article: “Agricultura Lien”; “Consgnment”; “ Payment Intangible’;
“Promissory Note.” These new definitions reflect the expanded scope of Article 9, as provided
ins. 679.1091(1).

b. Reduced Scope of Exclusons. “Governmenta Unit”; “Hedth-Care-1nsurance Receivable’;
“Commercid Tort Clams” These new definitions reflect the reduced scope of the exclusions,
provided in s. 679.1091(3) and (4), of transfers by governmenta debtors and assignments of
interests in insurance policies and commercid tort clams.

11. Choice-of-Law-Rdated Definitions “Certificate of Title”; “Governmenta Unit”;
“Jurisdiction of Organization”; “Registered Organization”; “ State.” These new definitions
reflect the changesin the law governing perfection and priority of security interests and
agriculturd liens provided in Part 3, Subpart 1.

Not every organization that may provide information about itsdf in the public recordsisa
“registered organization.” For example, agenerd partnership is not a“registered organization,”
even if it files a statement of partnership authority under Section 303 of the Uniform Partnership
Act (1994) or an assumed name (“dba’) certificate. Thisis because the State under whose law
the partnership is organized is not required to maintain a public record showing that the
partnership has been organized. In contragt, corporations, limited liability companies, and
limited partnerships are “ registered organizations.”

12. Deposit-Account-Related Definitions: “Deposit Account”; “Bank.” The revised definition
of “deposgit account” incorporates the definition of “bank,” which isnew. The definition derives
from the definitions of “bank” in ss. 674.105(1) and 4A-105(8)(2), which focus on whether the
organization is*engaged in the business of banking.”

Depost accounts evidenced by Article 9 “ingruments’ are excluded from the term “deposit
account.” In contrast, former s. 679.105 excluded from the former definition *“an account
evidenced by acertificate of deposit.” The revised definition clarifies the proper treatment of
nonnegotiable or uncertificated certificates of deposit. Under the definition, an uncertificated
certificate of deposit would be a deposit account (assuming there is no writing evidencing the
bank’ s obligation to pay) whereas a nonnegotiable certificate of deposit would be a deposit
account only if it isnot an “ingrument” as defined in this section (a question that turns on
whether the nonnegotiable certificate of deposit is“of atype that in ordinary course of business
istransferred by delivery with any necessary endorsement or assgnment.”)

The term “ deposit account” does not include “investment property,” such as securities and
security entitlements. Thus, the term aso does not include shares in a money-market mutua
fund, even if the shares are redeemable by check.

13. Proceeds-Related Definitions: “Cash Proceeds’; “Noncash Proceeds’; “Proceeds.” The
revised definition of “proceeds’ expands the definition beyond that contained in former s.
679.306 and resolves ambiguities in the former section.
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a Didgributions on Account of Collaterdl. The phrase “whatever is collected on, or distributed
on account of, collateral,” in subparagraph (B), is broad enough to cover cash or stock dividends
distributed on account of securities or other investment property that is origind collaterd.

b. Didributions on Account of Supporting Obligations. Under subparagraph (B), collections on
and digtributions on account of collateral consisting of various credit- support arrangements
(“supporting obligations,” as defined in s. 679.102) also are proceeds. Consequently, they are
afforded treatment identica to proceeds collected from or distributed by the obligor on the
underlying (supported) right to payment or other collateral. Proceeds of supporting obligations
aso are proceeds of the underlying rights to payment or other collaterd.

e. Cash Proceeds and Noncash Proceeds. The definition of “cash proceeds’ is substantialy the
same as the corresponding definition in former s. 679.306. The phrase “and the like’ covers
property that is functionally equivaent to “money, checks, or deposit accounts,” such as some
money- market accounts that are securities or part of securities entitlements. Proceeds other than
cash proceeds are noncash proceeds.

14. Condggnment-Rdated Definitions “Condignee’; “Condgnment”; “Condgnor.” The
definition of “consgnment” excludes, in subparagraphs (B) and (C), transactions for which filing
would be ingppropriate or of insufficient benefit to justify the costs.  The definition also
excludes, in subparagraph (D), what have been cdled “ consgnments intended for security.”
These “condgnments’ are not bailments but secured transactions. Accordingly, dl of Article9
gppliesto them. The“conggnor” isthe person who ddivers goods to the “consignee” in a
consignment.

The definition of “consgnment” requires that the goods be delivered “to a merchant for the
purpose of sde.” If the goods are ddlivered for another purpose as well, such as milling or
processing, the transaction is a condggnment nonethel ess because a purpose of the ddlivery is
“sdle” On the other hand, if a merchant-processor-bailee will not be saling the goods itsdf but
will be ddivering to buyers to which the owner-bailor agreed to sdll the goods, the transaction
would not be a consgnment.

15. “Accounting.” This definition describes the record and information that a debtor is entitled
to request under s. 679.210.

16. “Document.” The definition of “document” is unchanged in substance from the
corresponding definitionsin former s. 679.105. See s. 671.201(15).

17. “Encumbrance’; “Mortgage.” The definitions of “encumbrance’ and “mortgage”’ are
unchanged in substance from the corresponding definitions in former s. 679.105. They are used
primarily in the specid red-property-related priority and other provisions relating to crops,
fixtures, and accessions,

18. “Fixtures” This definition is unchanged in substance from the corresponding definition in
former s. 679.313.
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19. “Good Faith.” This Article expands the definition of “good faith” to include “the
observance of reasonable commercid standards of fair dealing.” The definition in this section
applieswhen theterm is used in this Article, and the same concept appliesin the context of this
Article for purposes of the obligation of good faith imposed by s. 671.203. See subsection (C).

20. “Lien Creditor” This definition is unchanged in substance from the corresponding definition
in former s. 679.301.

21. “New Vdue” ThisArticle deletesformer s. 679.108. Its broad formulation of new value,
which embraced the taking of after-acquired collatera for a pre-existing clam, was unnecessary,
counterintuitive, and ineffective for its origind purpose of shdtering after-acquired collatera

from attack as a voidable preference in bankruptcy. The new definition derives from Bankruptcy
Code Section 547(a). The term is used with respect to temporary perfection of security interests
in ingtruments, certificated securities, or negotiable documents under s. 679.3121(5) and with
respect to chattel paper priority in s. 679.330.

22. “Person Related To.” Section 679.615 provides a specid method for calculating a
deficiency or surplus when “the secured party, a person related to the secured party, or a
secondary obligor” acquires the collatera at aforeclosure dispostion. Separate definitions of the
term are provided with respect to an individua secured party and with respect to a secured party
that is an organization. The definitions are patterned on the corresponding definitionin Section
1.301(32) of the Uniform Consumer Credit Code (1974).

23. “Proposa.” This definition describes arecord that is sufficient to propose to retain collatera
infull or partid satisfaction of a secured obligation.

24. “Pursuant to Commitment.” This definition is unchanged in substance from the
corresponding definition in former s. 679.105. It isused in connection with specid priority rules
applicable to future advances.

25. “Software” The definition of “software’ is used in connection with the priority rules
gpplicable to purchase-money security interests. Software, like a payment intangible, isatype of
generd intangible for purposes of this Article.

26. Teminology: “Assgnment” and “Trandfer.” In numerous provisons, this Article refersto
the “assignment” or the “transfer” of property interests. These terms and their derivatives are not
defined. This Article generdly follows common usage by using the terms “assgnment” and
“assgn’ to refer to trandfers of rights to payment, claims, and liens and other security interedts.

It generally usesthe term “transfer” to refer to other transfers of interestsin property.

Depending on the context, each term may refer to the assgnment or transfer of an outright
ownership interest or to the assgnment or transfer of alimited interest, such as a security

interest.

Section 679.1031, regarding purchase-money security interest, goplication of payments, and
burden of establishing.

1. Source. Former Section 679.107.



BILL: CS/SB 386 Page 17

2. Scope of This Section. Under s. 679.3091(1), a purchase-money security interest in consumer
goods is perfected when it attaches. Sections 679.3171 and 679.324 provide specid priority
rules for purchase-money security interestsin avariety of contexts. This section explainswhen a
Security interest enjoys purchase-money status.

3. “Purchase-Money Collateral”; “ Purchase-Money Obligation”; * Purchase-Money Security
Interest.” Subsection (1) defines “purchase-money collaterd” and “purchase-money obligation”
These terms are essentid to the description of what congtitutes a purchase-money security
interest under subsection (2). Asused in subsection (1)(b), the definition of * purchase-money
obligation,” the “price’ of collaterd or the “vaue given to enable’ includes obligations for
expenses incurred in connection with acquiring rights in the collaterd, sdes taxes, duties, finance
charges, interest, freight charges, costs of storage in trandt, demurrage, administrative charges,
expenses of collection and enforcement, attorney’ s fees, and other smilar obligations.

The concept of “purchase-money security interest” requires a close nexus between the
acquisition of collatera and the secured obligation. Thus, a security interest does not qudify asa
purchase-money security interest if a debtor acquires property on unsecured credit and
subsequently creates the security interest to secure the purchase price.

5. Purchase-Money Security Interestsin Goods and Software. Subsections (2) and (3) limit
purchase-money security interests to security interestsin goods, including fixtures, and software.

Subsection (3) describes the limited circumstances under which a security interest in goods may
be accompanied by a purchase-money security interest in software. The software must be
acquired by the debtor in atransaction integrated with the transaction in which the debtor
acquired the goods, and the debtor must acquire the software for the principa purpose of using
the software in the goods.

6. Conggnments. Under former s. 679.114, the priority of the conggnor’sinterest is Smilar to
that of a purchase-money security interest. Subsection (4) achieves this result more directly, by
defining the interest of a*consignor,” defined in s. 679.1021, to be a purchase-money security
interest in inventory for purposes of this Article. Rather, the priority of the consgnor’sinterest
as againg therights of lien creditors of the consignee, competing secured parties, and purchasers
of the goods from the consignee can be determined by reference to the priority rules generaly
applicable to inventory, such as ss. 679.3171, 679.320, 679.322, and 679.324. For other
purposes, including the rights and duties of the consignor and consignee as between themsalves,
the consgnor would remain the owner of goods under a bailment arrangement with the
consignee.

7. Provisons.

a “Dua-Status’ Rule. ThisArticle gpproves what some cases have cdled the “dua- status’
rule, under which a security interest may be a purchase-money security interest to some extent
and a non-purchase-money security interest to some extent. Some courts have found this rule to
be explicit or implicit in the words “to the extent,” found in former s 679.107 and continued in
subsections (2)(a) and (2)(b). The ruleis made explicit in subsection (5). For non-consumer-
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goods transactions, this Article rgjects the “transformation” rule adopted by some cases, under
which any cross-collaterdization, refinancing, or the like destroys the purchase-money status
entirdy.

Subsection (5)(a) expresses the overriding principle, applicable in cases other than consumer-
goods transactions, for determining the extent to which a security interest is a purchase-money
security interest under these circumstances. freedom of contract, as limited by principle of
reasonableness. An unconscionable method of gpplication, for example, is not a reasonable one
and so would not be given effect under subsection (5)(a). In the absence of agreement,
subsection (5)(b) permits the obligor to determine how payments should be alocated.

After the unsecured debt is paid, payments are to be applied first toward the obligations secured
by purchase-money security interests. In the event that there is more than one such obligetion,
payments first received are to be applied to obligations first incurred. Once these obligations are
paid, there are no purchase-money security interests and no additiond alocation rules are
needed.

Subsection (6) buttresses the dua-status rule by meking it clear that (in a transaction other than a
consumer-goods transaction) cross-collaterdization and renewdls, refinancings, and
restructurings do not cause a purchase-money security interest to loseits satus as such. The
satutory terms “renewed,” “refinanced,” and “restructured” are not defined. Whether the terms
encompass a particular transaction depends upon whether, under the particular facts, the
purchase-money character of the security interest fairly can be said to survive. Each term
contemplates that an identifiable portion of the purchase-money obligation could be traced to the
new obligation resulting from arenewd, refinancing, or restructuring.

c. Burden of Proof. Asisthe case when the extent of a security interest isin issue, under
subsection (7) the secured party claiming a purchase-money security interest in atransaction
other than a consumer-goods transaction has the burden of establishing whether the security
interest retains its purchase-money status. Thisis so whether the determination isto be made
following arenewd, refinancing, or restructuring or otherwise.

Section 679.1041, regarding control of deposit account.

This section explains the concept of “control” of a deposit account. “Control” under this section
may serve two functions. Firdt, “control . . . pursuant to the debtor’s agreement” may subgtitute
for an authenticated security agreement as an eement of attachment. Second, when a deposit
account is taken as origina collatera, the only method of perfection is obtaining control under
this section.

This section derives from s. 678.106 of Revised Article 8, which defines“ control” of securities
and certain other investment property. Under subsection (1)(a), the bank with which the deposit
account is maintained has control. The effect of this provison isto afford the bank automatic
perfection. No other form of public notice is necessary; dl actua and potentia creditors of the
debtor are aways on notice that the bank with which the debtor’ s deposit account is maintained
may assert a claim againg the deposit account.
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Under subsection (1)(b), a secured party may obtain control by obtaining the bank’s
authenticated agreement that it will comply with the secured party’ s instructions without further
consent by the debtor. An agreement to comply with the secured party’ s ingtructions suffices for
“control” of adeposit account under this section even if the bank’ s agreement is subject to
specified conditions, e.g., that the secured party’ s instructions are accompanied by a certification
that the debtor isin defaullt.

Under subsection (1)(c), a secured party may obtain control by becoming the bank’ s “customer”.
As the customer, the secured party would enjoy the right (but not necessarily the exclusive right)
to withdraw funds from, or close, the deposit account.

Although the arrangements giving rise to control may themselves prevent, or may enable the
secured party at its discretion to prevent, the debtor from reaching the funds on deposit,
subsection (2) makes clear that the debtor’ s ability to reach the fundsis not inconsistent with
“control.”

Section 679.1051.

This section governs how “control” of eectronic chattel paper may be obtained. Because
electronic chattel paper cannot be transferred, assigned, or possessed in the same manner as
tangible chattel paper, a gpecid definition of control is necessary. In descriptive terms, this
section provides that control of eectronic chattel paper is the functiona equivalent of possesson
of “tangible chattel paper” (aterm aso defined in s. 679.1021).

One requirement for establishing contral is that a particular copy be an “authoritative copy.”
Thismay be achieved, for example, through the methods of authentication that are used or by
business practices involving the marking of any additiona copies. When tangible chattel paper
is converted to eectronic chattel paper, in order to establish that a copy of the electronic chattel
paper is the authoritative copy it may be necessary to show that the tangible chattel paper no
longer exigts or has been permanently marked to indicate that it is not the authoritative copy.

Achieving control under this section requires more than the agreement of interested persons that
the dements of control are satisfied. Subsection (4) contemplates that control requiresthat it be
aphyscd imposshility (or sufficiently unlikely or implausible so asto gpproach precticd
imposshility) to add or change an identified assignee without the participation of the secured
party (or its authorized representative). Control of electronic chattel paper contemplates systems
or procedures such that the secured party must take some action (either directly or through its
designated custodian) to effect a change or addition to the authoritative copy. But just asa
secured party does not |ose possession of tangible chattel paper merdly by virtue of the
possibility that a person acting on its behdf could wrongfully reddliver the chettel paper to the
debtor, so control of eectronic chattel paper would not be defeated by the possibility that the
secured party’ sinterest could be subverted by the wrongful conduct of a person (such asa
cugtodian) acting on its behalf.

Systems that evolve for control of eectronic chaitel paper may or may not involve athird party
custodian of the relevant records.
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Section 679.1061, regarding control of investment property.
1. Source. Former s. 679.115(5).

3. “Control” of Commodity Contracts. This section, as did former s. 679.115(1)(€), contains
provisons relating to control of commodity contracts.

Control with respect to a securities account or commodity account is defined in terms of
obtaining control over the security entitlements or commodity contracts. An agreement that
provides that (without further consent of the debtor) the securities intermediary or commodity
intermediary will honor ingtructions from the secured party concerning a securities account or
commodity account described as such is sufficient. Such an agreement necessarily implies that
the intermediary will honor ingtructions concerning al security entitlements or commodity
contracts carried in the account and thus affords the secured party control of al the security
entitlements or commodity contracts.

Section 679.1071, regarding control of |etter-of-credit right.
1. Source. New.

This section provides that a secured party acquires control of aletter-of-credit right by receiving
an assgnment if the secured party obtains the consent of the issuer or any nominated person, or
other applicable law or practice. Because both issuers and nominated persons may give or be
obligated to give vaue under aletter of credit, this section contemplates that a secured party
obtains control of aletter-of-credit right with respect to the issuer or a particular nominated
person only to the extent that the issuer or that nominated person consents to the assgnment.

Section 679.1081, regarding sufficiency of description.
1. Source. Former ss. 679.110, 679.115(3).

2. Generd Rules. Subsection (1) retains substantidly the same formulation as former Section 9-
110. Subsection (2) expands upon subsection (1) by indicating a variety of waysin which a
description might reasonably identify collaterd. Whereas a provison smilar to subsection (2)
was applicable only to investment property under former s. 679.115(3), subsection (2) appliesto
al typesof collaterd, subject to the limitation in subsection (4). Subsection (2) is subject to
subsection (3), which follows prevailing case law and adopts the view that an “al assets’ or “dl
persona property” description for purposes of a security agreement is not sufficient.

The purpose of requiring a description of collateral in a security agreement under s. 679.2031 is
evidentiary. The test of sufficiency of a description under this section, as under former s.
679.110, isthat the description do the job assigned to it: make possible the identification of the
collateral described. This section rejects any requirement that a description is insufficient unless
it isexact and detailed (the so cdled “serid number” test).
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Subsection (5) requires greater specificity of description in order to prevent debtors from
inadvertently encumbering certain property. Subsection (5) requires that a description by
defined “type’ of collateral done of acommercid tort claim or, in a consumer transaction, of a
Security entitlement, securities account, or commodity account, is not sufficient. For example,
“dl exiding and after-acquired investment property” or “dl existing and after-acquired security
entitlements,” without more, would be insufficient in a consumer transaction to describe a
security entitlement, securities account, or commodity account. The reference to “only by type”’
in subsection (5) means that a description is sufficient if it satisfies subsection (1) and containsa
descriptive component beyond the “type” alone. Moreover, if the collateral conssts of a
securities account or commodity account, a description of the account is sufficient to cover dll
exigting and future security entitlements or commodity contracts carried in the account.

Subsection (5) does not require a description to be specific. For example, a description such as
“dl tort dams arisng out of the explosion of debtor’ s factory” would suffice, even if the exact
amount of the claim, the theory on which it may be based, and the identity of the tortfeasor(s) are
not described.

Section 679.1091.
Former Sections 679.102, 679.104.

2. Basic Scope Provison Subsection (1)(a) derives from former s. 679.102(1) and (2). Under
subsection (1)(a), al consensua security interestsin persond property and fixtures are covered

by this Article, except for transactions excluded by subsections (3) and (4). Astowhich
transactions give rise to a“ security interest,” the definition of that termin s. 671.201 must be
consulted. When a security interest is crested, this Article applies regardless of the form of the
transaction or the name that parties have giventoit.

Subsection (1)(b) isnew. It expands the scope of this Article to cover agriculturd liens, as
defined in s. 679.1021.

Under subsection (1)(c), as under former s. 679.102, this Article applies to sales of accounts and
chattel paper.

Subsection (1)(c) expands the scope of this Article by including the sale of a* payment
intangible’ (defined in s. 679.1021 as “agenerd intangible under which the account debtor’s
principa obligation is amonetary obligation”) and a*“promissory note” (also defined in s.
679.1021).

A “sale’ of an account, chattel paper, a promissory note, or a payment intangible includesasde
of aright in the receivable, such asasde of aparticipation interest. The term dso includes the
sde of an enforcement right.

Nothing in this section or any other provison of Article 9 prevents the transfer of full and
complete ownership of an account, chattel paper, an instrument, or a payment intangiblein a
transaction of sdle.



BILL: CS/SB 386 Page 22

Subsection (2)(d) isnew. ThisArticle gppliesto every “consgnment.” Theterm, defined in s,
679.1021, includes many but not al “true’ consgnments (i.e., baillments for the purpose of sae).
If atransaction isa“saeor return,” as defined in revised s. 672.326, it is not a“consignment.”

Sometimes parties characterize transactions that secure an obligation (other than the baileg's
obligation to returned bailed goods) as “consgnments.” These transactions are not
“conggnments’.

This Article does not gpply to bailments for sale that fal outsde the definition of “ conggnment”
ins. 679.1021 and that do not create a security interest that secures an obligation.

7. Security Interest in Obligation Secured by Non-Article 9 Transaction. Subsection (2) is
unchanged in substance from former s. 679.102(3).

Former s. 679.104(1) excluded from Article 9 “a security interest subject to any Statute of the
United States, to the extent that such statute governs the rights of parties to and third parties
affected by transactionsin particular types of property.” Subsection (3)(a) recognizes explicitly
that this Article defers to federa law only when and to the extent that it mugt -- i.e., when federa
law preemptsit.

Former s. 679.104(5) excluded transfers by governmenta debtors. 1t has been revised and
replaced by the exclusons in new paragraphs (b) and (€) of subsection (). These paragraphs
reflect the view that Article 9 should apply to security interests created by a State, foreign
country, or a“governmenta unit” (defined in s. 679.1021) of either except to the extent that
another statute governstheissuein question. Under paragraph (b), this Article defersto all
datutes of the forum State. (A forum cannot determine whether it should consult the choice-of-
law rulesin the forum’'s UCC unlessit first determinesthat its UCC gpplies to the transaction
beforeit.) Paragraph (c) defersto statutes of another State or aforeign country only to the extent
that those statutes contain rules gpplicable specificaly to security interests created by the
governmenta unit in question.

If atransaction does not bear an appropriate relation to the forum State, then that State’ s Article
9 will not apply, regardless of whether the transaction would be excluded by paragraph (c).

Following former s. 679.104(2) and (10), paragraphs (a) and (k) of subsection (4) exclude
landlord’ s liens and leases and most other interestsin or liens on red property. These exclusons
generdly reiterate the limitations on coverage (i.e., “by contract,” “in persona property and
fixtures”) made explicit in subsection (1)(a). Similarly, mogt jurisdictions provide specid liens

to suppliers of many types of services and materids, either by statute or by common law. As
under former s. 679.104(3), subsection (4)(b) excludesthese suppliers' liens (other than
agriculturd liens) from this Article.

Asunder former s. 679.104(4), subsection (4)(c) excludes assgnments of claims for wages and
the like from this Article. The Federal Trade Commission has ruled that, with some exceptions,



BILL: CS/SB 386 Page 23

the taking of an assgnment of wages or other earningsis an unfair act or practice under the
Federal Trade Commission Act. See 16 C.F.R. Part 444.

12. Certain Sdes and Assgnments of Recaivables; Judgments. In generd this Article covers
Security interests in (including sales of) accounts, chattel paper, payment intangibles, and
promissory notes. Paragraphs (d), (e), (f), and (g) of subsection (4) exclude from the Article
certain sdles and assgnments of recelvables that, by their nature, do not concern commercia
financing transactions. These paragraphs add to the exclusonsin former s. 679.104(6)
andogous sales and assgnments of payment intangibles and promissory notes. For smilar
reasons, subsection (4)(i) retains the excluson of assgnments of judgments under former s.
679.104(8).

13. Insurance. Subsection (4)(h) narrows somewheat the broad exclusion of interestsin insurance
policies under former s. 679.104(7). This Article now covers assgnments by or to a hedth-care
provider of “hedth-care-insurance receivables’ (defined in s. 679.1021).

14. Set-Off. Subsection (4)(j) adds two exceptions to the generd exclusion of set-off rights
from Article 9 under former s. 679.104(9). Thefirst takes account of new Section 679.3401,
which regulates the effectiveness of a sat-off againgt a deposit account that stands as collateral.
The second recognizes Section 679.4041, which affords the obligor on an account, chattel paper,
or generd intangible theright to raise daims and defenses againgt an assignee (secured party).

Subsection (4)(I) narrows somewhat the broad exclusion of transfers of tort claims under former
S.679.104(11). ThisArticle now gpplies to assgnments of “commercid tort clams’ (defined in
S. 679.1021) aswdll asto security interestsin tort clams that congtitute proceeds of other
collaterd (e.g., aright to payment for negligent destruction of the debtor’ sinventory). Note that
once aclam arising in tort has been settled and reduced to a contractua obligetion to pay, the
right to payment becomes a payment intangible and ceasesto be aclam arisng in tort.

This Article contains two specid rules governing cregtion of a security interest in tort claims.

Firgt, adescription of collatera in a security agreement as“dl tort dlams’ isinsufficient to meet
the requirement for attachment. See Section 679.108(5). Second, no security interest attaches
under an after-acquired property clause to atort clam. See Section 679.2041(2). In addition,
this Article does not determine whom the tortfeasor must pay to discharge its obligation.
Inasmuch as atortfeasor is not an “account debtor,” the rules governing waiver of defenses and
discharge of an obligation by an obligor (ss. 679.4031, 679.4041, 679.4051, and 679.4061) are
inapplicable to tort-clam collaterd.

Except in consumer transactions, deposit accounts may be taken as origind collateral under this
Article. Under former s. 679.104(12), deposit accounts were excluded as origina collaterd,
leaving security interests in deposit accounts to be governed by the common law. The common
law is nonuniform, often difficult to discover and comprehend, and frequently costly to
implement. As a consequence, debtors who wished to use deposit accounts as collaterd
sometimes were precluded from doing so as a practica matter. By excluding deposit accounts
from the Article's scope as origind collaterd in consumer transactions, subsection (4)(m) leaves
those transactions to law other than this Article. However, in both consumer and nor+ consumer



BILL: CS/SB 386 Page 24

transactions, sections 679.3151 and 679.322 apply to deposit accounts as proceeds and with
respect to prioritiesin proceeds.

This Article contains severd safeguards to protect debtors againgt inadvertently encumbering
deposit accounts and to reduce the likelihood that a secured party will redlize awindfal from a
debtor’ s deposit accounts. Rather, a security agreement must reasonably identify the deposit
accounts that are the subject of a security interest, e.g., by using the term “deposit accounts.”

See Section 679.1081. To perfect a security interest in adeposit account as origind collaterd, a
secured party (other than the bank with which the deposit account is maintained) must obtain
“control” of the account either by obtaining the bank’ s authenticated agreement or by becoming
the bank’ s customer with respect to the deposit account. See Sections 679.3121(2)(a), 679.1041.
Either of these steps requires the debtor’ s consent.

Section 679.1101.
1. Former Section 679.113.

2. Background. Former s. 679.113, from which this section derives, referred generdly to
Security interests “arising solely under the Article on Sdles (Article 2) or the Article on Leases
(Article 2A).” Views differed asto the precise scope of that section. In contrast, Section
679.1101 specifies the security intereststo which it gpplies.

3. Security Interests Under Articles2 and 2A. Section 672.505 explains how a sdller of goods
may reserve a security interest in them. Section 672.401 indicates that areservation of title by
the sdler of goods, despite ddlivery to the buyer, islimited to reservation of a security interest.
Asdid former Article 9, this Article governs a security interest arising solely under one of those
sections, however, until the buyer obtains possession of the goods, the security interest is
enforceable even in the absence of a security agreement, filing is not necessary to perfect the
Security interest, and the seller-secured party’ s rights on the buyer’ s default are governed by
Article 2.

Sections 672.711(3) and 680.508(5) create a security interest in favor of abuyer or lesseein
possession of goods that were rightfully rgjected or as to which acceptance was judtifiably
revoked. Asdid former Article 9, this Article governs a security interest arising solely under one
of those sections; however, until the saller or lessor obtains possession of the goods, the security
interest is enforceable even in the abbsence of a security agreement, filing is not necessary to
perfect the security interest, and the secured party’s (buyer’ s or lessee’ s) rights on the debtor’s
(sdller’sor lessor’'s) default are governed by ch. 672 or ch. 680, as the case may be.

4. Priority. Thissection addsto former s. 679.113 a priority rule. Until the debtor obtains
possession of the goods, a security interest arisng under one of the specified sections of ch. 672
or ch. 680 has priority over conflicting security interests created by the debtor. Thus, a security
interest arising under Section 672.401 or 672.505 has priority over a conflicting security interest
in the buyer’s after-acquired goods, even if the goods in question are inventory. Similarly, a
security interest under Section 672.711(3) or 680.508(5) has priority over security interests
claimed by the sdller’s or lessor’ s secured lender.
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In the event that a security interest referred to in this section conflicts with a security interest that
is created by a person other than the debtor, Section 679.325 applies.

Section 2. -- Cresting anew Part Il of ch. 679, F.S,, regarding effectiveness of security
agreement; attachment of security interest; and rights of parties to security agreemen.

Section 679.2011.
Former ss. 679.201, 679.203(4).

Subsection (1) provides that a security agreement is generdly effective. With certain exceptions,
a security agreement is effective between the debtor and secured party and is likewise effective
againg third parties. Note that “security agreement” is used here (and esawherein this Article)
asitisdefined ins. 679.1021: “an agreement that creates or provides for a security interest.” It
follows that subsection (1) does not provide that every term or provision contained in arecord
that contains a security agreement or that is so labeled is effective. Former s. 679.201 wasto the
same effect. Exceptionsto the genera rule of subsection (1) arise where thereis an overriding
provison in this Article or any other Article of the UCC.

Subsection (2) makes clear that certain transactions, dthough subject to this Article, dso are
subject to other gpplicable laws rdating to consumers or specified in that subsection

Section 679.2021, regarding title to collaterd.
Former Section 679.202.

2. TitleImmaterid. Therights and duties of parties to a secured transaction and affected third
parties are provided in this Article without reference to the location of A title’ to the collateral.

This section explicitly acknowledges two circumstances in which the effect of certain Article 9
provisions turns on ownership (title). First, in some respects sales of accounts, chattel paper,
payment intangibles, and promissory notes receive specia trestment. Second, the remedies of a
consgnor under atrue consgnment and, for the most part, the remedies of a buyer of accounts,
chattel paper, payment intangibles, or promissory notes are determined by other law.

This Article does not determine which line of interpretation (e.g., title theory or lien theory,
retained title or conveyed title) should be followed in casesin which the gpplicability of another
rule of law depends upon who hastitle. Other rules of law or the agreement of the parties
determines the location and source of title for those purposes.

Section 679.2031, regarding attachment and enforcesbility of security interest; proceeds,
supporting obligations; and formal requisites.
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1. Source. Former Sections 679.203, 679.115(2) & (6).

2. Creation, Attachment, and Enforceability. Subsection (1) states the genera rulethat a
security interest attaches to collateral only when it becomes enforceable againgt the debtor.
Subsection (2) specifies the circumstances under which a security interest becomes enforcesble.
Subsection (2) states three basic prerequisites to the existence of a security interest: value
(paragraph (a)), rights or power to transfer rightsin collatera (paragraph (b)), and agreement
plus satisfaction of an evidentiary requirement (paragraph (c)). When dl of these dementsexig,
asecurity interest becomes enforceabl e between the parties and attaches under subsection (1).
Subsection (3) identifies certain exceptions to the genera rule of subsection (2).

Section 679.2041, regarding after-acquired property; and future advances.
1. Source. Former Section 679.204.

2. After-Acquired Property; Continuing Generd Lien. Subsection (1) makes clear that a
Security interest arising by virtue of an after-acquired property clauseisno lessvdid than a
security interest in collaterd in which the debtor hasrights at the time vaueis given. A security
interest in after-acquired property is not merely an “equitable’ interest; no further action by the
secured party such as a supplementa agreement covering the new collaterd isrequired. This
section adopts the principle of a*continuing generd lien” or “floating lien.” It vaidatesa
Security interest in the debtor’ s existing and (upon acquisition) future assets, even though the
debtor has liberty to use or dispose of collateral without being required to account for proceeds
or subgtitute new collateral. Subsection (1), together with subsection (3), also validates * cross-
collateral” clauses under which collateral acquired at any time secures advances whenever made.

3. After-Acquired Consumer Goods. Subsection (2)(a) makes ineffective an after-acquired
property clause covering consumer goods, except as accessions, acquired more than ten days
after the secured party gives vaue. Subsection (2)(a) is unchanged in substance from the
corresponding provison in former s. 679.204(2).

4. Commercia Tort Claims. Subsection (2)(b) provides that an after-acquired property clausein
a security agreement does not reach future commercid tort clams.

5. Future Advances, Obligations Secured. Under subsection (3) collateral may secure future as
well as past or present advances if the security agreement so provides. This rgects the holdings
of cases decided under former Article 9 that applied other tests, such as whether a future advance
or other subsequently incurred obligation was of the same or asmilar type or class as earlier
advances and obligations secured by the collaterd.

6. Sdesof Receivables. Subsections (1) and (3) expresdy validate after-acquired property and
future advance clauses not only when the transaction is for security purposes but also when the
transaction isthe sale of accounts, chattel paper, payment intangibles, or promissory notes.
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Section 679.2051, regarding use or digposition of collatera permissible.
1. Source. Former Section 679.205.

This section provides that a security interest is not invaid or fraudulent by reason of the debtor’s
liberty to dispose of the collateral without being required to account to the secured party for
proceeds or substitute new collateral. Nothing in this section prevents the debtor and secured
party from agreeing to procedures by which the secured party polices or monitors collaterd or to
redirictions on the debtor’s dominion.

Subsection (2) makes clear that this section does not relax the requirements for perfection by
possession under s. 679.3151. If a secured party alows the debtor access to and control over
collatera its security interest may be or become unperfected.

Former s. 679.205, F.S,, referred to adebtor’s “liberty . . to collect or compromise accounts or
chattel paper.” This section recognizes the broader rights of a debtor to “enforce,” aswell asto
“collect” and “compromise’ collateral. This section’s reference to collecting, compromising,
and enforcing “collateral” instead of “accounts or chattel paper” contemplates the many other
types of collateral that a debtor may wish to “ collect, compromise, or enforce’: e.g., deposit
accounts, documents, genera intangibles, instruments, investment property, and | etter-of- credit
rights.

Section 679.2061, regarding security interest arisng in purchase or delivery of financid asst.
1. Source. Former Section 679.116.

Depending upon a securities intermediary’ s arrangements with its entittement holders, the
securitiesintermediary may treat the entitlement holder as entitled to financid assets before the
entitlement holder has actualy made payment for them. Subsection (1) providesthat, in such
circumstances, the securities intermediary has a security interest in the entitlement holder’s
security entitlement. Under subsection (2) the security interest secures the customer’ s obligation
to pay for the financial asset in question. Subsections (1) and (2) codify and adapt to the indirect
holding system the so-called “ broker’ s lien,” which has long been recognized.

Subsection (3) creates a security interest in favor of persons who deliver certificated securities or
other financid assetsin physica form, such as money market instruments, if the agreed payment
isnot recaived. Subsection (3) clarifies the rights of persons making deliveriesin such
circumgtances. It provides the person making ddivery with a security interest in the securities or
other financia assets; under subsection (4), the security interest secures the sdler’ sright to
receive payment for the ddlivery.

Section 679.2071, regarding rights and duties of secured party having possession or control of
collaterd.

1. Source. Former Section 679.207.
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Like former s. 679.207, subsection (1) imposes aduty of care, smilar to that imposed on a
pledgee a common law, on a secured party in possession of collateral. In many cases a secured
party in possesson of collateral may satisfy this duty by notifying the debtor of action that

should be taken and alowing the debtor to take the action itself. If the secured party itself takes
action, its reasonable expenses may be added to the secured obligation.

3. Specific Rules When Secured Party in Possession or Control of Collateral. Subsections (2)
and (3) provide rules following common-law precedents which gpply unless the parties otherwise
agree. Therulesin subsection (2) apply to typical issues that may arise while a secured party is
in possession of collatera, including expenses, insurance, and taxes, risk of loss or damage,
identifiable and fungible collatera, and use or operation of collateral. Subsection (3) contains
rules that gpply in certain circumstances that may arise when a secured party isin ether
possession or control of collateral. These circumstances include the secured party’ s receiving
proceeds from the collateral and the secured party’ s creetion of a security interest in the
collaterd.

This section applies when the secured party has possession of collaterd either before or after
defaullt.

5. “Repledges’ and Right of Redemption. Subsection (3)(c) diminates the quaification in
former s. 679.207 to the effect that the terms of a*“repledge’ may not “impair” adebtor’s “right
to redeem” collateral. The changeis primarily for darification.

For the most part this section does not change the law under former s. 679.207, athough
eliminating the reference to the debtor’ s right of redemption may ater the secured party’ s right

to repledge in one respect. Former s. 679.207 could have been read to limit the secured party’s
gatutory right to repledge collatera to repledge transactions in which the collaterd did not

secure agreater obligation than that of the origind debtor. Inasmuch asthisis a matter normdly
dedlt with by agreement between the debtor and secured party, any change would appear to have
little practical effect.

This section has been revised to reflect the fact that a seller of accounts, chattel paper, payment
intangibles, or promissory notes retains no interest in the collateral and so is not disadvantaged
by the secured party’ s noncompliance with the requirements of this section. Accordingly,
subsection (4) provides that subsection (1) applies only to security interests that secure an
obligation and to sdles of recaivablesin which the buyer has recourse against the debtor. The
meaning of “recourse’ in this respect is limited to recourse arising out of the account debtor’s
falureto pay or other default.

Subsection (4) makes subsections (2) and (3) ingpplicable to buyers of accounts, chattel paper,
payment intangibles, or promissory notes and consignors.

Section 679.2081, regarding additiona duties of secured party having control of collateral.

1. Source. New.
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2. Scope and Purpose. This section imposes duties on a secured party who has control of a
deposit account, eectronic chattel paper, investment property, or aletter-of-credit right. The
duty to terminate the secured party’ s control is andogous to the duty to file atermination
gatement, imposed by Section 679.513. Under subsection (1), it gpplies only when thereis no
outstanding secured obligation and the secured party is not committed to give vdue. The
requirements of this section can be varied by agreement.

Section 679.209, regarding duties of secured party if account debtor has been notified of
assgnment.

1. Source. New.

Like Sections 9-208 and 9-513, which require a secured party to relinquish control of collaterd
and to file or provide atermination statement for a financing statement, this section requires a
secured party to free up collateral when there no longer is any outstanding secured obligation or
any commitment to give vauein the future. This section addresses the case in which account
debtors have been notified to pay a secured party to whom the receivables have been assigned. It
requires the secured party (assignee) to inform the account debtors that they no longer are
obligated to make payment to the secured party. It does not apply to account debtors whose
obligations on an account, chattel paper, or payment intangible have been sold.

This provision does not prevent the debtor and secured party from specifying who shall pay for
any reasonable expenses associated with sending the release. A secured party and a debtor may
agree in an authenticated record as to the payment of reasonable expensesincurred in connection
with sending the authenticated record.

Section 679.210, regarding request for accounting; and request regarding list of collaterd or
statement of account.

1. Source. Former Section 9-208.

2. Scope and Purpose. This section provides a procedure whereby a debtor may obtain from a
secured party information about the secured obligation and the collatera in which the secured
party may claim a security interest. It clarifies and resolves some of the issues that arose under
former Section 9-208 and makes information concerning the secured indebtedness readily
available to debtors, both before and after default. 1t applies to agricultura lien transactions, but
generdly not to receivables.

The secured party should not be under aduty to disclose any details of the debtor’ s financia
affairsto any casud inquirer or competitor who may inquire. For thisreason, this section gives
the right to request information to the debtor only. The debtor may submit arequest in
connection with negotiations with subsequent creditors and purchasers, as well asfor the purpose
of determining the status of its credit relationship or demongrating which of its assets are free of

a security interest.

Subsection (1) contemplates that a debtor may request three types of information by submitting
three types of “requests’ to the secured party. First, the debtor may request the secured party to
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prepare and send an “accounting” (defined in Section 9-102). Second, the debtor may submit to
the secured party alist of collateral for the secured party’s approva or correction. Third, the
debtor may submit to the secured party for its gpprova or correction a statement of the aggregate
amount of unpaid secured obligations. Inasmuch as a secured party may have numerous
transactions and relationships with a debtor, each request must identify the relevant transactions
or relationships. Subsections (2) and (3) require the secured party to respond to arequest within
14 days following receipt of the request.

Subsections (4) and (5) impose upon recipients of requests under this section the duty to inform
the debtor that they clam no interest in the collatera or secured obligation, respectively, and to
inform the debtor of the name and mailing address of any known assignee or successor. As
under subsections (2) and (3), aresponse to arequest under subsection (4) or (5) is due 14 days
following recaipt.

The debtor’ s rights under this section may not be waived or varied. Section 9-625 sets forth the
remedies for noncompliance with the requirements of this section.

Under subsection (6), during a six-month period a debtor is entitled to receive from the secured
party one free response to arequest. The debtor is not entitled to a free response to each type of
request (i.e., three free responses) during a six-month period. However, a debtor in a consumer
transaction is entitled to one response to arequest regarding alist of collatera without charge
during any sx-month period.

Subsection 9-210(a)(5) has been added to place the burden on the debtor to provide sufficient
information to enable the second party to respond timely. The definition of “person” has been
daified in subsection 9-210(8)(6) to make it clear that the obligation is owed under the section
by acurrent or former secured party, not an individua employee of those responsible parties.
The Florida version of subsection 9-210(f) treats requests to confirm collaterd differently from
the other requests and permits the secured party and debtor to agree to the payment of reasonable
expenses. The confirmation of collaterd is not as Smple as determining amounts owed and, in
some cases, may require the assstance of counsdl. Subsection 9-210(f) indudes alimitation on
the number of requestsin atwelve-month period. For example, if the first request were made on
March 15, 2000, then the secured party would be required to respond to no more than eleven
subsequent requests up to March 14, 2001.

Section 3. -- Creating anew Part 111 of ch. 679, F.S,, regarding perfection and priority.
Section 679.3011, regarding law governing perfection and priority of security interests.
Former Sections 9-103(1)(a), (b), 9-103(3)(a), (b), 9-103(5), subgtantiadly modified.
Subsection (1) contains the generd rule that the law governing perfection of security interestsin

both tangible and intangible collaterd, whether perfected by filing or automaticdly, isthe law of
the jurisdiction of the debtor’ s location, as determined under Section 679.307.
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Subsection (1) subgtantidly smplifies the choice-of-law rules. Former Section 9-103 contained
different choice-of-law rulesfor different types of collaterd. Under Section 9-301(1), the law of
asngle jurisdiction governs perfection with respect to most types of collatera, both tangible and
intangible. Subsection (1) diminates the need for former Section 9-103(1)(c), which concerned
purchase-money security interests in tangible collaterd thet is intended to move from one
juridiction to the other. 1t islikely to reduce the frequency of casesin which the governing law
changes after afinancing statement is properly filed. (Presumably, debtors change their own
location less frequently than they change the location of their collateral.) The gpproach takenin
subsection (1) aso diminates some difficult priority issues and the need to digtinguish between
“mobile’” and “ordinary” goods, and it reduces the number of filing offices in which secured
parties must file or search when collaterd islocated in severd jurisdictions.

The generd ruleis subject to severa exceptions. It does not apply to goods covered by a
certificate of title, deposit accounts, investment property, or |etter-of-credit rights. Nor doesit
apply to possessory security interests, i.e., security interests that the secured party has perfected
by taking possesson of the collaterd, security interests perfected by filing a fixturefiling,
Security interests in timber to be cut, or security interests in as-extracted collaterd.

Subsection (2) applies to possessory security interests and provides that perfection is governed
by thelocd law of the jurisdiction in which the collaterd islocated. Thisisthe rule of former
Section 9-103(1)(b), except paragraph (2) diminatesthe “last event” test is diminated.

Subsection (3)(a) contains a specid rule for security interests perfected by afixture filing; the
law of the jurisdiction in which the fixtures are located governs perfection, including the formal
requisites of afixture filing. Under paragraph (3)(c), the same law governs priority.

Subsection (3)(b) provides that: perfection of security interestsin timber to be cut is governed by
the law of the jurisdiction in which the timber is located.

Subsection (3)(b) applies only to “timber to be cut,” not to timber that has been cut.
Consequently, once the timber is cut, the genera choice-of-law rule in subsection (1) becomes
applicable.

Subsection (4) adopts the rule of former Section 9-103(5) with respect to certain security
interests in minerals and related accounts.  Security interests in minerals that are as-extracted
collaterd are perfected by filing in the office desgnated for thefiling or recording of a mortgege
on the red property. The law governing perfection and priority isthe law of thejurisdictionin
which the wellhead or minehead is located.

When the debtor changes its location to another jurisdiction, the jurisdiction whose law governs
perfection under subsection (1) changes, aswell. Similarly, the law governing perfection of a
possessory security interest in collateral under subsection (2) changes when the collaterd is
removed to another jurisdiction.

Under subsection (3)(c), the rights of competing claimants to tangible collaterd are resolved by
reference to the law of the jurisdiction in which the collaterd is located.
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Section 679.3021, regarding law governing perfection and priority of agricultura liens.
New.

This section provides choice-of-law rules for agriculturd liens on farm products. Perfection, the
effect of perfection or nonperfection, and priority dl are governed by the law of the jurisdiction
in which the farm products are located.

Section 679.3031, regarding law governing perfection and priority of security interests in goods
covered by a certificate of title.

1. Source. Former Section 9-103(2)(a), (b), substantidly revised.

This section gppliesto “goods covered by a certificate of title” The new definition of

“certificate of title” in Section 9-102 makes clear that this section applies not only to certificate-
of-title statutes under which perfection occurs upon notation of the security interest on the
certificate but aso to those thet contemplate notation but provide that perfection is achieved by
another method, e.g., delivery of desgnated documents to an officid. Subsection (a), whichis
new, makes clear that this section applies to certificates of ajurisdiction having no other contacts
with the goods or the debtor. This result comports with most of the reported cases on the subject
and with contemporary business practicesin the trucking industry.

Subsection (3) is the basic choice-of-law rule for goods covered by a certificate of title.
Perfection and priority of a security interest are governed by the law of the jurisdiction under
whose certificate of title the goods are covered from the time the goods become covered by the
certificate of title until the goods cease to be covered by the certificate of title.

Subsection (2) explains when goods become covered by a certificate of title and when they cease
to be covered. Goods may become covered by a certificate of title, even though no certificate of
title hasissued. Former Section 9-103(2)(b) provided that the law of the jurisdiction issuing the
certificate ceases to gpply upon “surrender” of the certificate. This new provision diminates the
concept of “surrender.”

Section 679.3041, regarding law governing perfection and priority of security interestsin deposit
accounts.

New; derived from Section 8-110(e) and former Section 9-103(6).

Under this section, the law of the “bank’s jurisdiction” governs perfection and priority of a
Security interest in deposit accounts.  Subsection (2) contains rules for determining the “bank’s
jurisdiction.” The substance of these rulesis subgtantially smilar to that of the rules determining
the “ security intermediary’ s jurisdiction” under former Section 8-110(€), except that subsection
(2)(a) permitsthe parties to choose the law of one jurisdiction to govern perfection and priority
of security interests and a different governing law for other purposes. The parties choiceis
effective, even if the jurisdiction whose law is chosen bears no relationship to the parties or the
transaction.
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Section 679.3051, regarding law governing perfection and priority of security interestsin
investment property.

Former Section 9-103(6).

This section specifies choice-of-law rules for perfection and priority of security interestsin
investment property. Subsection (1)(a) covers security interests in certificated securities.
Subsection (1)(b) covers security interests in uncertificated securities. Subsection (1)(c) covers
Security interests in security entitlements and securities accounts. Subsection (1)(d) covers
Security interestsin commodity contracts and commodity accounts. For certificated securities,
the law of the jurisdiction in which the certificate is located governs. For uncertificated
securities, the law of the issuer’ s jurisdiction governs. For security entitlements and securities
accounts, the law of the securitiesintermediary’ s jurisdiction governs. For commodity contracts
and commodity accounts, the law of the commodity intermediary’ s jurisdiction governs.
Subsection (2) contains rules that specify the commodity intermediary’ s jurisdiction.

Subsection (3) establishes an exception to the generd rules set out in subsection (1). It provides
that perfection of a security interest by filing, automatic perfection of a security interest in
investment property created by a debtor who is a broker or securities intermediary, and automatic
perfection of asecurity interest in a commodity contract or commodity account of a debtor who
isacommodity intermediary are governed by the law of the jurisdiction in which the debtor is
located.

Section 679.3061, regarding law governing perfection and priority of security interestsin letter-
of-credit rights.

New; derived in part from Section 8-110(e) and former Section 9-103(6).

This section governs the gpplicable law for perfection and priority of security interestsin letter-
of-credit rights, other than a security interest perfected only under 679.308(4). The basic ruleis
that the law of the issuer’s or nominated person’s (e.g., confirmer’s) jurisdiction, derived from
the terms of the letter of credit itsdlf, controls perfection and priority, but only if theissuer’sor
nominated person’sjurisdiction is a State, as defined in Section 9-102. If theissuer’sor
nominated person’sjurisdiction is not a State, the basdine rule of Section 9-301 applies --
perfection and priority are governed by the law of the debtor’ s location, determined under
Section 9-307. Export transactions typicaly involve aforeign issuer and a domestic nominated
person, such as a confirmer, located in a State. The principa god of this section isto reduce the
likelihood that perfection and priority would be governed by the law of aforeign jurisdictionin a
transaction that is essentialy domestic from the standpoint of the debtor-beneficiary, its
creditors, and a domestic nominated person.

Subsection (2) defersto the rules established under 675.116 for determination of an issuer’s or
nominated person’sjurisdiction
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Section 679.3071, regarding location of debtor.
1. Source. Former Section 9-103(3)(d), substantialy revised.

As agenerd matter, the location of the debtor determines the jurisdiction whose law governs
perfection of a security interest. It so governs priority of a security interest in certain types of
intangible collaterd, such as accounts, eectronic chattel paper, and genera intangibles. This
section determines the location of the debtor for choice-of-law purposes, but not for other
purposes.

Subsection (2) satesthe generd rules. Anindividua debtor is deemed to be located at the
individud’s principa residence with respect to both persond and business assets. Any other
debtor is deemed to be located at its place of busnessif it has only one, or at its chief executive
officeif it has more than one place of business.

Asused in this section, a“place of busness’ means a place where the debtor conductsits affairs.
Pursuant to subsection (1). Under subsection (4), a person who ceases to exist, have aresidence,
or have aplace of business continues to be located in the jurisdiction determined by subsection

).

Theterm “chief executive office’ is not defined in this Section or dsewhere in the Uniform
Commercid Code. “Chief executive officg’ means the place from which the debtor manages the
main part of its business operations or other affairs. Thisis the place where persons dedling with
the debtor would normally look for credit information, and is the appropriate place for filing.

Similarly, the term “principa residence’ is not defined.

Subsection (3) providesthat the normd rules for determining the location of a debtor apply only
if they yield alocation that is“ajurisdiction whose law generaly requires information

concerning the existence of a nonpossessory security interest to be made generdly availablein a
filing, recording, or registration system as a condition or result of the security interet’s obtaining
priority over the rights of alien creditor with respect to the collateral.” The phrase“generaly
requires’ is meant to include lega regimes that generdly require notice in afiling or recording
system as a condition of perfecting nonpossessory security interests, but which permit perfection
by another method (e.g., control, automeatic perfection, temporary perfection) in limited
circumstances. A jurisdiction that has adopted this Article or an earlier version of this Articleis
such ajurigdiction. If the rulesin subsection (2) yield ajurisdiction whose law does not
generdly require notice in afiling or regidration system, the debtor islocated in the Didrict of
Columbia

Under subsection (5), aregistered organization (e.g., a corporation or limited partnership)
organized under the law of a“State’ (defined in Section 9-102) islocated in its State of
organization. Subsection (7) makes clear that events affecting the status of aregistered
organization, such as the dissolution of a corporation or revocation of its charter, do not affect its
location for purposes of subsection (5).
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Subsection (6) specifies the location of a debtor that is a registered organi zation organized under
the law of the United States. It defersto law of the United States, to the extent that that law
determines, or authorizes the debtor to determine, the debtor’ slocation. Thus, if the law of the
United States designates a particular State as the debtor’ s location, that State is the debtor’s
location for purposes of this Article' s choice-of-law rules. Smilarly, if the law of the United
States authorizes the registered organization to designate its State of location, the State that the
registered organization designates is the State in which it islocated for purposes of this Article's
choice-of-law rules. In other cases, the debtor islocated in the Didtrict of Columbia.

Subsection (6) also determines the location of branches and agencies of banks that are not
organized under the law of the United States or a State. However, if dl the branches and
agencies of the bank are licensed only in one State, then they are located in that State.

Subsection 8 provides that the United States is located in the District of Columbiafor purposes
of this Article' s choice-of-law rules.

Subsection (10) follows former Section 9-103(3)(d). By providing that aforeign air carrier is
located at the designated office of the agent upon whom service of process may be made.

Section 679.3081, regarding when security interest or agriculturd lien is perfected; and
continuity of perfection.

Former Sections 9-303, 9-115(2).

Subsection (1) explains that the time of perfection of a security interest is when the security
interest has atached and any necessary steps for perfection, such as taking possession or filing,
have been taken. The “except” clause refers to the perfectionupon-attachment rules appearing
in Section 9-309. It also reflects that other subsections of this section, e.g., subsection (4),
contain automatic-perfection rules. If the steps for perfection have been taken in advance, as
when the secured party files a financing statement before giving value or before the debtor
acquires rightsin the collatera, then the security interest is perfected when it attaches.

Subsection (2) isnew. It describes the dements of perfection of an agriculturd lien.

Subsection (4) isnew. It provides for automatic perfection of a security interest in a supporting
obligation for collaterd if the security interest in the collaterd is perfected.

Subsection (5) isnew. It deals with the Stuation in which a security interest is crested in aright
to payment that is secured by a security interest, mortgage, or other lien.

Subsections (6) and (7), which apply to perfection of security interestsin securities and
commodities accounts, follow former Section 9-115(2).

Section 679.3091, regarding security interest perfected upon attachment.

Derived from former Sections 9-302(1), 9-115(4)(c), (d), 9-116.
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This section contains the perfection upon-attachment rules previoudy located in former Sections
9-302(1), 9-115(4)(c), (d), and 9-116. Rather than continue to tate the rule by indirection, this
section explicitly provides for perfection upon atachment.

Former Section 9-302(1)(d) has been revised and appears here as subsection (1). No filing or
other step is required to perfect a purchase-money security interest in consumer goods, other than
goods, such as automobiles, that are subject to a statute or treaty described in Section 9-311(a).
However, filing is required to perfect a non-purchase-money security interest in consumer goods
and is necessary to prevent abuyer of consumer goods from taking free of a security interest
under Section 9-320(b). A fixturefiling isrequired for priority over conflicting interetsin

fixtures to the extent provided in Section 9-334.

Subsection (2) expands upon former Section 9-302(1)(€) by affording automatic perfection to
certain assgnments of payment intangibles as well as accounts.

Subsections (3) and (4), which are new, afford automatic perfection to sales of payment
intangibles and promissory notes, respectively.

Subsection (5) extends automatic perfection to assgnments of health-care-insurance receivables
if the assgnment is made to the hedth-care provider that provided the hedlth-care goods or
sarvices. The primary effect isthat, when an individua assigns aright to payment under an
insurance policy to the person who provided health-care goods or services, the provider has no
need to file afinancing Satement againg the individual.

Subsection (9) replaces the last clause of former Section 9-116(2), concerning security interests
that arise in the delivery of afinancid asst.

Subsections (10) and (11) replace former Section 9-115(4)(c) and (d), concerning secured
financing of securities and commodity firms and clearing corporations.

Subsection (12) provides that no filing or other action is required to perfect an assgnment for the
benefit of creditors.

Subsection (13) provides that no filing or other action is required to perfect an assgnment of a
beneficid interest in a decedent’ s estate,

Section 679.3101, regarding when filing required to perfect security interest or agriculturd lien;
and security interests and agriculturd liens to which filing provisions do not gpply.

1. Source. Former Section 9-302(1), (2).

Subsection (1) establishesacentra Article 9 principle: Filing afinancing statement is necessary
for perfection of security interests and agricultura liens. However, filing is not necessary to
perfect a security interest that is perfected by another permissible method, nor does filing
ordinarily perfect a security interest in a deposit account, |etter-of-credit right, or money.
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Subsection (2) ligts the security interests for which filing is not required as a condition of
perfection, because they are perfected automatically upon attachment, or upon the occurrence of
another event, because they are perfected under the law of another jurisdiction, or because they
are perfected by another method, such as by the secured party’ s taking possession or control.

Subsection (3) concerns assgnment of a perfected security interest or agriculturd lien. It
provides that no filing is necessary in connection with an assignment by a secured party to an
assgneein order to maintain perfection as againgt creditors of and transferees from the origina
debtor.

Subsection (3) applies not only to an assignment of a security interest perfected by filing but dso
to an assgnment of a security interest perfected by a method other than by filing, such asby
control or by possesson. Although subsection (3) addresses explicitly only the absence of an
additiond filing requirement, the same result normaly will follow in the case of an assgnment

of a security interest perfected by a method other than by filing.

Similarly, subsection (C) gpplies to the assgnment of a security interest perfected by compliance
with a statute, regulation, or treaty under Section 9-311(b), such as a certificate-of- title Satute.
Unless the statute expresdy provides to the contrary, the security interest will remain perfected
againg creditors of and transferees from the origina debtor, even if the assignee takes no action
to cause the certificate of title to reflect the assgnment or to cause its name to appear on the
certificate of title.

Section 679.3111, regarding perfection of security interestsin property subject to certain satutes,
regulations, and treaties.

1. Source. Former Section 9-302(3), (4).

2. Federd Statutes, Regulations, and Treaties. Subsection (1)(a) exempts from thefiling
provisons of this Article transactions as to which a system of filing -- State or federd -- has been
established under federd law. Subsection (2) makes clear that when such a system exists,
perfection of ardevant security interest can be achieved only through compliance with that
system (i.e, filing under this Article is not a permissible dternative).

Subsection (1)(a) provides explicitly that the filing requirement of this Article defers only to
federd statutes, regulations, or tregties whose requirements for a security interest’s obtaining
priority over the rights of alien creditor preempt Section 9-310(a). The provision eschews
reference to the term “perfection,” inasmuch as Section 9-308 specifies the meaning of that term
and a preemptive rule may use other terminology.

Subsections (1)(b) and (c) exempt from the filing requirements of this Article transactions
covered by State certificate- of-title Statutes covering motor vehicles and the like.

Some gtates have enacted centra filing statutes with respect to secured transactions in kinds of
property that are of specid importance in theloca economy. Subsection (a)(2) defersto these
Satutes with respect to filing for that property.
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Under subsection (4), perfection of a security interest in the inventory of a person in the business
of sdling goods of that kind is governed by the normd perfection rules, even if the inventory is
subject to a certificate-of-title Satute.

Subsection (4), and thus the filing and other perfection provisons of this Article, does not apply
to inventory that is subject to a certificate-of-title statute and is of akind that the debtor isnot in
the business of sling.

Thefiling and other perfection provisions of this Article gpply to goods covered by a certificate
of title only “during any period in which collaterd isinventory held for sde or lease or leased.”
If the debtor takes goods of thiskind out of inventory and uses them, say, as equipment, afiled
financing stlatement would not remain effective to perfect a security interest.

Subsection (2) makes clear that compliance with the perfection requirements (i.e., the
requirements for obtaining priority over alien creditor), but not other requirements, of a statute,
regulation, or treaty described in subsection (1) is sufficient for perfection under this Article.
Perfection of a security interest under such a statute, regulation, or treaty has dl the
consequences of perfection under this Article.

Under Subsection (2), compliance with the perfection requirements (i.e., the requirements for
obtaining priority over alien creditor) of agatute, regulation, or treaty described in subsection
(1) “isequivdent to the filing of afinancng statement.”

Section 679.3121, regarding perfection of security interests in chattel paper, deposit accounts,
documents, goods covered by documents, instruments, investment property, letter-of- credit
rights, and money; perfection by permissve filing; temporary perfection without filing or
transfer of possession.

Former Section 9-304, with additions and some changes.

Under subsection (1), a security interest in instruments may be perfected by filing. Thisrule
represents an important change from former Article 9, under which the secured party’ staking
possession of an insrument was the only method of achieving long-term perfection. Theruleis
likely to be particularly useful in transactions involving alarge number of notes that a debtor
uses as collaterd but continues to collect from the makers.

Subsection (1) further provides that filing is available as a method of perfection for security
interestsin chattel paper and negotiable documents. Tangible chattel paper is sometimes
delivered to the assgnee, and sometimes left in the hands of the assgnor for collection.
Subsection (1) alows the assignee to perfect its security interest by filing in the latter case.
Alternatively, the assignee may perfect by taking possesson. An assignee of eectronic chattel

paper may perfect by taking control.

Negotiable documents may be, and usualy are, delivered to the secured party. The secured
party’ s taking possession will suffice as a perfection step. However, asisthe case with chattel
paper, a security interest in a negotiable document may be perfected by filing.
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A security interest in investment property, including certificated securities, uncertificated
securities, security entitlements, and securities accounts, may be perfected by filing.

Under new subsection (2)(a), the only method of perfecting a security interest in a deposit
account as origind collaterd is by control. Filing isineffective, except as provided in Section 9-
315 with respect to proceeds.

L etter-of- credit rights commonly are “ supporting obligations,” as defined in Section 9-102.
Perfection as to the related account, chattel paper, document, genera intangible, instrument, or
investment property will perfect asto the letter- of-credit rights. See Section 9-308(d).
Subsection (2)(b) provides that, in other cases, a security interest in aletter- of- credit right may
be perfected only by control under s.679.3141.

Subsection (3) applies to goods in the possession of a bailee who has issued a negotiable
document covering the goods. Subsection (4) gpplies to goods in the possession of a bailee who
has issued a nonnegotiable document of title, including a document of title that is* non-
negotiable’ under Section 7-104. Section 9-313 governs perfection of a security interest in
goodsin the possession of a bailee who has not issued a document of title.

Subsection (3) clarifies the perfection and priority rulesin former Section 9-304(2). Consistently
with the provisons of Article 7, subsection (3) takes the position that, as long as a negotiable
document covering goods is outstanding, title to the goodsis, so to say, locked up in the
document. Accordingly, a security interest in goods covered by a negotiable document may be
perfected by perfecting a security interest in the document. The security interest dso may be
perfected by another method, e.g., by filing. The priority rule in subsection (3) governs only
priority between (i) a security interest in goods which is perfected by perfecting in the document
and (ii) a security interest in the goods which becomes perfected by another method while the
goods are covered by the document.

Subsection (4) takes a different approach to the problem of goods covered by a nonnegotiable
document. Here, title to the goods is not looked on as being locked up in the document, and the
secured party may perfect its security interest directly in the goods by filing asto them. The
subsection provides two other methods of perfection: issuance of the document in the secured
party’ s name (as consignee of agtraight bill of lading or the person to whom ddlivery would be
made under a non-negotiable warehouse receipt) and receipt of notification of the secured party’s
interest by the bailee. Perfection under subsection (4) occurs when the bailee receives
notification of the secured party’ sinterest in the goods, regardless of who sends the notification.
Recept of notification is effective to perfect, regardless of whether the bailee responds. Unlike
former Section 9-304(3), from which it derives, subsection (4) does not apply to goodsin the
possession of a bailee who has not issued a document of title.

Subsection (5) follows former Section 9-304(4) in giving perfected status to security interestsin
certificated securities, instruments, and negotiable documents for a short period, 20 days,
athough there has been no filing and the collatera isin the debtor’ s possesson. The 20-day
temporary perfection runs from the date of attachment.
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Subsection (6) affords the possibility of 20-day perfection in negotiable documents and goodsin
the possession of a bailee but not covered by a negotiable document. Subsection (7) provides for
20-day perfection in certificated securities and instruments.  These subsections derive from

former Section 9-305(5). However, the period of temporary perfection has been reduced from 21
to 20 days, which is the time period generdly gpplicable in this Article, and “enforcement” has
been added in subsection (7) as one of the specid and limited purposes for which a secured party
can release an instrument or certificated security to the debtor and gtill remain perfected. The
period of temporary perfection runs from the date a secured party who aready has a perfected
security interest turns over the collatera to the debtor. Thereis no new vaue requirement, but
the turnover must be for one or more of the purposes stated in subsection (6) or (7). The 20-day
period may be extended by perfecting asto the collateral by another method before the period
expires. However, if the security interest is not perfected by another method until after the 20-
day period expires, there will be a gap during which the security interest is unperfected.

Temporary perfection extends only to the negotiable document or goods under subsection (6)
and only to the certificated security or instrument under subsection (7). 1t does not extend to
proceeds. If the collatera is sold, the security interest will continue in the proceeds for the
period specified in Section 9-315.

Section 679.3131, regarding when possession by or delivery to secured party perfects security
interest without filing.

1. Source. Former Sections 9-305, 9-115(6).

As under the common law of pledge, no filing is required by this Article to perfect a security
interest if the secured party takes possession of the collaterd.

This section permits a security interest to be perfected by the taking of possession only when the
collatera is goods, insruments, negotiable documents, money, or tangible chattel paper.
Accounts, commercid tort claims, deposit accounts, investment property, |etter-of-credit rights,
letters of credit, money, and ail, gas, or other minerals before extraction are excluded.

This section does not define “ possession.” It adopts the general concept asit devel oped under
former Article 9. Asunder former Article 9, in determining whether a particular person has

possession, the principles of agency apply.

Under subsection (c), acknowledgment of notification by a“lessee .. .in. .. ordinary course of .
.. business’ does not suffice for possession.

Subsections (5), (6), and (7), which are new, apply to a person in possession of security
certificates or holding security certificates for the secured party’ s benefit under Section 8-301.
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For delivery to occur when a person other than a secured party holds possession for the secured
party, the person may not be a securitiesintermediary.

Under subsection (5), a possessory security interest in a certificated security remains perfected
until the debtor obtains possession of the security certificate.

Subsection (2) is necessary to effect changes to the choice-of-law rules governing goods covered
by a certificate of title.  Subsection (2), like subsection (1), does not create aright to take
possesson. Rather, it indicates the circumstances under which the secured party’ staking
possession of goods covered by a certificate of title is effective to perfect a security interest in

the goods: the goods become covered by a certificate of title issued by this State at atime when
the security interest is perfected by any method under the law of another jurisdiction.

Subsections (6) and (7) are new and address matters as to which former Article 9 was slent.
They derive in part from Section 8-106(g). Subsection (6) provides that a person in possesson
of collateral is not required to acknowledge that it holds for a secured party. Subsection (7)(a)
provides that an acknowledgment is effective even if wrongful asto the debtor. Subsection
(7)(b) makes clear that an acknowledgment does not give rise to any duties or responsbilities
under thisArticle. Arrangements involving the possession of goods are hardly standardized.
This Article leaves to the agreement of the parties and to any other applicable law the impaosition
of duties and responsibilities upon a person who acknowledges under subsection (3).

New subsections (8) and (9) address the practice of mortgage warehouse lenders. Under
subsection (8), when a secured party in possession itself delivers the collatera to athird party,
ingtructionsto the third party would be sufficient to maintain perfection by possession; an
acknowledgment would not be necessary. Under subsection (9), the secured party does not
relinquish possession by making adelivery under subsection (8), even if the ddlivery violates the
rights of the debtor. That subsection aso makes clear that a person to whom collaterd is
delivered under subsection (8) does not owe any duty to the secured party and is not required to
confirm the delivery to another person unless the person otherwise agrees or law other than this
Article provides otherwise.

Section 679.3141, regarding perfection by control.
1. Source. Subgtantialy new; derived in part from former Section 9-115(4).

This section provides for perfection by control with respect to investment property, deposit
accounts, | etter-of-credit rights, and dectronic chattel paper. Subsection (2) explainswhen a
security interest is perfected by control and how long a security interest remains perfected by
control. Subsection (2) makes no reference to the doctrine of “relation back.”

Subsection (3) provides a specid rule for investment property. Once a secured party has control,
its security interest remains perfected by control until the secured party ceases to have control

and the debtor receives possession of collaterd that is a certificated security, becomes the
registered owner of collaterd that is an uncertificated security, or becomes the entitlement holder
of collaterd that is a security entitlement.
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Section 679.3151, regarding to secured party’ s rights on disposition of collateral and in proceeds.
1. Source. Former Section 9-306.

Subsection (1)(8), which derives from former Section 9-306(2), contains the generd rule that a
security interest survives disposition of the collatera. 1n these cases, the secured party may
repossess the collaterd from the transferee or, in an gppropriate case, maintain an action for
converson. The secured party may clam both any proceeds and the origind collateral but, of
course, may have only one satisfaction.

Under subsection (1)(b), which derives from former Section 9-306(2), a security interest attaches
to any identifiable “ proceeds,” as defined in Section 9-102. Subsection (2) isnew. It indicates
when proceeds commingled with other property are identifiable proceeds and permits the use of
whatever methods of tracing other law permits with respect to the type of property involved.

Under subsection (3), asecurity interest in proceeds is a perfected security interest if the security
interest in the origind collateral was perfected. This Article extends the period of automatic
perfection in proceeds from 10 days to 20 days.

Subsection (4)(a) derives from former Section 9-306(3)(a). It carries forward the basic rule that
a security interest in proceeds remains perfected beyond the period of automatic perfection if a
filed financing statement coversthe origind collaterd (e.g., inventory) and the proceeds are
collaterd in which a security interest may be perfected by filing in the office where the financing
satement has been filed (e.g., equipment). A different rule appliesif the proceeds are acquired
with cash proceeds, asisthe caseif the origind collatera (inventory) is sold for cash (cash
proceeds) that is used to purchase equipment (proceeds). Under these circumstances, the
Security interest in the equipment proceeds remains perfected only if the description in the filed
finendng indicates the type of property congtituting the proceeds (e.g., “equipment”).

Subsection (5) provides that a security interest in proceeds perfected under subsection (4)(a)
ceases to be perfected when the financing statement covering the origina collaterd lapses or is
terminated. If the lapse or termination occurs before the 21t day after the security interest
attaches, however, the security interest in the proceeds remains perfected until the 21t day.

Subsection (4)(b) extends the benefits of former Sections 9-306(3)(b) and (3)(c) to identifiable
cash proceeds of dl types of origind collatera in which a security interest is perfected by any
method. Under subsection (4)(b), if the security interest in the origind collateral was perfected,
asecurity interest in identifiable cash proceeds will remain perfected indefinitely, regardless of
whether the security interest in the origind collateral remains perfected.

This Article deetes former Section 9-306(4), which dedlt with proceeds in insolvency
proceedings. Except as otherwise provided by the Bankruptcy Code, the debtor’s entering into
bankruptcy does not affect a secured party’ s right to proceeds.

This Article dso ddetes former Section 9-306(5), which dealt with returned and repossessed
goods.
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Section 679.3161, regarding continued perfection of security interest following changein
governing law.

Former Section 9-103(1)(d), (2)(b), (3)(e), as modified.

This section ded's with continued perfection of security interests that have been perfected under
the law of another jurisdiction. This section generdly provides that a security interest perfected
under the law of one jurisdiction remains perfected for afixed period of time (four months or one
year, depending on the circumstances), even though the jurisdiction whose law governs
perfection changes. However, cessation of perfection under the law of the origind jurisdiction
cuts short the fixed period. If asecured party properly reperfects a security interest before it
becomes unperfected under subsection (1), then the security interest remains perfected
continuoudly thereafter. Pursuant to subsection (2).

Subsection (1)(c) dlows aone-year period in which to reperfect.

This section addresses security interests that are perfected (i.e.,, that have attached and asto
which any required perfection step has been taken) before the debtor changesiits location. This
section does not apply to security interests that have not attached before the location changes.

Subsection (2) sets forth the consequences of the failure to reperfect before perfection ceases
under subsection (1): the security interest becomes unperfected prospectively and, as against
purchasers for vaue, including buyers and secured parties, but not as against donees or lien
creditors, retroactively. The rule gppliesto agriculturd liens, as well.

Subsection (3) dedls with continued perfection of possessory security interests. It applies not
only to security interests perfected soldy by the secured party’ s having taken possession of the
collateral. 1t dso appliesto security interests perfected by amethod that includes as an eement
of perfection the secured party’ s having taken possession, such as perfection by taking delivery
of a certificated security in registered form, and perfection by obtaining control over a
certificated security.

Subsections (4) and (5) address continued perfection of a security interest in goods covered by a
certificate of title.

Subsections (6) and (7) address changes in the jurisdiction of abank, issuer of an uncertificated
Security, issuer of or nominated person under aletter of credit, securitiesintermediary, and
commodity intermediary. The provisions are andogous to those of subsections (1) and (2).

This section does not apply to agriculturd liens.

Section 679.3171, regarding interests that take priority over or take free of security interest or
agriculturd lien.
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Former Sections 9-301, 2A-307(2).

Asdid former Section 9-301, this section lists the classes of persons who take priority over, or
take free of, an unperfected security interest.

Section 9-322 dates generd rules for determining priority among conflicting security interests
and refersto other sections that Sate specia rules of priority in avariety of Stuations. The
Security interests given priority under Section 9-322 and the other sectionsto which it refers take
priority in generd even over a perfected security interest. A fortiori they take priority over an
unperfected security interest. Subsection (1)(a) of this section so dtates.

Subsection (1)(b) revises former Section 9-301(1)(b) and, in appropriate cases, treats the first
advance the same as subsequent advances. More specificdly, ajudicid lien that arises after the
security agreement condition of Section 9-203(b)(3) is satisfied and a financing statement is
filed, but before the security interest attaches and becomes perfected, is subordinate to al
advances secured by the security interest, even the first advance, except as otherwise provided in
Section 9-323(b). However, if the security interest becomes unperfected (e.g., because the
effectiveness of the filed financing statement lgpses) before the judicid lien arises, the security
interest is subordinate. If afinancing statement is filed but a security interest does not attach,

then no priority contest arises. The lien creditor has the only enforcesble claim to the property.

Subsections (2), (3), and (4) afford priority over an unperfected security interest to certain
purchasers (other than secured parties) of collaterd. They derive from former Sections 9-
301(2)(c), 2A-307(2), and 9-301(d).

Subsection (2) governs goods, as well as intangibles of the type whose transfer is effected by
physca ddivery of the representative piece of paper (tangible chattel paper, documents,
ingruments, and security certificates). To obtain priority, a buyer must both give vaue and
receive ddivery of the collaterd without knowledge of the existing security interest and before
perfection. Evenif the buyer gave vaue without knowledge and before perfection, the buyer
would take subject to the security interest if perfection occurred before physica ddivery of the
collaterd to the buyer. Subsection (3) contains asimilar rule with respect to lessees of goods.

Normally, there will be no question when a buyer of chattel paper, documents, instruments, or
security certificates A receives delivery” of the property. However, sometimes a buyer or lessee
of goods, such as complex machinery, takes delivery of the goods in stages and completes
assembly at its own location. Under those circumstances, the buyer or lessee “receives ddivery”
within the meaning of subsections (2) and (3) when, after an ingpection of the portion of the
goods remaining with the sdler or lessor, it would be apparent to a potentia lender to the sdller
or lessor that another person might have an interest in the goods.

Page 44
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The rule of subsection (2) obvioudy is not gppropriate where the collatera conssts of
intangibles and there is no representative piece of paper whose physical ddlivery isthe only or
the customary method of transfer. Therefore, with respect to such intangibles (accounts,
electronic chattel paper, generd intangibles, and investment property other than certificated
Securities), subsection (4) gives priority to any buyer who gives vaue without knowledge, and
before perfection, of the security interest.

Subsections (1), (2), and (3) subordinate unperfected agriculturd liensin the same manner in
which they subordinate unperfected security interests.

Subsection (5) derives from former Section 9-301(2). It provides that, if a purchase-money
security interest is perfected by filing no later than 20 days after the debtor receives delivery of
the collaterd, the security interest takes priority over the rights of buyers, lessees, or lien
creditors which arise between the time the security interest attaches and the time of filing.
Subsection (5) differs from former Section 9-301(2) in two Sgnificant respects. First, subsection
(5) protects a purchase-money security interest againgt al buyers and lessees, not just againgt
transferees in bulk. Second, subsection (5) conditions this protection on filing within 20, as
opposed to ten, days after delivery.

Section 679.3181, regarding no interest retained in right to payment that is sold; rights and title
of sdller of account or chattel paper with respect to creditors and purchasers.

1. Source. New.

2. Sdlersof Accounts, Chattel Paper, Payment Intangibles, and Promissory Notes. Section 1-
201(37) defines “ security interest” to include the interest of abuyer of accounts, chattel paper,
payment intangibles, or promissory notes. See aso Section 9-109(a) and Comment 5.
Subsection (1) makes explicit what was implicit, but perfectly obvious, under former Article 9:
The fact that a sale of an account or chattel paper gives riseto a* security interet” does not
imply that the seller retains an interest in the property that has been sold. To the contrary, a
sdller of an account or chattel paper retains no interest whatsoever in the property to the extent
that it has been sold. Subsection (1) aso gppliesto sdes of payment intangibles and promissory
notes, transactions that were not covered by former Article 9. Neither this Article nor the
definition of “security interest” in Section 1-201 provides rules for distinguishing saes
transactions from those that create a security interest securing an obligation.

If the buyer’s security interest is unperfected, then for purposes of determining the rights of
certain third parties, the sdler (debtor) is deemed to have dl rights and title that the sdler sold.
The sdler is deemed to have these rights even though, as between the parties, it has sold dll its
rights to the buyer. Subsection (2) makesthisexplicit. Asaconsequence of subsection (2), if
the buyer’ s security interest is unperfected, the sdler can trandfer, and the creditors of the sdller
can reach, the account or chattel paper asif it had not been sold.

Section 679.319, regarding rights and title of consignee with respect to creditors and purchasers.
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1. Source. New.

Section 9-319(a) providesthat, for purposes of determining the rights of certain third parties, the
consignee is deemed to acquire dl rights and title that the condgnor had, if the consignor’s
Security interest is unperfected. The consignee acquires these rights even though, as between the
parties, it purchases alimited interest in the goods (as would be the case in a true consgnment,
under which the consgnee acquires only the interest of abaileg). As a consequence of this
section, creditors of the consignee can acquire judicid liens and security interests in the goods.

Subsection (1) contains a specia rule with respect to consgnments that are perfected. If
aoplication of this Article would result in the consgnor having priority over acompeting
creditor, then other law determines the rights and title of the consignee.

Section 679.320, regarding buyer of goods.
Former Section 9-307.

2. Scope of This Section. This section states when buyers of goods take free of a security
interest even though perfected.

3. Buyersin Ordinary Course. Subsection (1) derives from former Section 9-307(1). The
definition of “buyer in ordinary course of business’ in Section 1-201 redtricts its application to
buyers “from a person, other than a pawnbroker, in the business of selling goods of that kind.”
Thus subsection (1) applies primarily to inventory collateral. The subsection further excludes
from its operation buyers of “farm products’ (defined in Section 9-102) from a person engaged in
farming operations. The buyer in ordinary course of business is defined as one who buys goods
“in good faith, without knowledge that the sdle violates the rights of another person and in the
ordinary course.” Subsection (1) provides that such a buyer takes free of a security interest, even
though perfected, and even though the buyer knows the security interest exids.

Asdid former Section 9-307(1), subsection (1) applies only to security interests created by the
sdler of the goods to the buyer in ordinary course.

Subsection (2), which derives from former Section 9-307(2), dedls with buyers of collatera that
the debtor-sdler holds as “ consumer goods’ (defined in Section 9-102). Under subsection (2) a
buyer of consumer goods takes free of a security interest, even though perfected, if the buyer
buys (1) without knowledge of the security interest, (2) for vaue, (3) primarily for the buyer’s
own persond, family, or household purposes, and (4) before a financing statement isfiled.

The rights of a buyer under subsection (2) turn on whether a financing statement has been filed
againgt consumer goods. Occasiondly, adebtor changes his or her location after afiling is
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made. Subsection (3), which derives from former Section 9-103(1)(d)(iii), dedls with the
continued effectiveness of the filing under those circumstances.

The limitations that subsections (1) and (2) impose on the persons who may take free of a
Security interest gpply only to unauthorized sales by the debtor.

Under subsection (4), abuyer in ordinary course of business of minerds a the wellhead or
minehead or after extraction takes free of a security interest created by the seller. Specificdly, it
provides that quaified buyers take free not only of Article 9 security interests but also of

interests “arising out of an encumbrance.” Asdefined in Section 9-102, the term “encumbrance”
means “a right, other than an ownership interest, in redl property.” Thus, to the extent that a
mortgage encumbers mineras not only before but also after extraction, subsection (4) enablesa
buyer in ordinary course of the mineras to take free of the mortgage. This subsection does not,
however, enable these buyers to take free of interests arising out of ownership interestsin the

real property.

Subsection (5) isnew. It rgects the holding of Tanbro Fabrics Corp. v. Deering Milliken, Inc.,
350 N.E.2d 590 (N.Y. 1976) and, together with Section 9-317(b), prevents a buyer of goods
collateral from taking free of a security interest if the collatera isin the possession of the secured
party. “The secured party” referred in subsection (5) isthe holder of the security interest referred
to in subsection (1) or (2). Section 9-313 determines whether a secured party isin possession for
purposes of this section. Under some circumstances, Section 9-313 provides that a secured party
isin possesson of collaterd even if the collaterd isin the physica possesson of athird party.

Section 679.321, regarding licensee of genera intangible and lessee of goods in ordinary course
of business.

1. Source. Derived from Sections 2A-103(1)(0), 2A-307(3).

2. Licenseein Ordinary Course. Like the analogous rules in Section 9-320(1) with respect to
buyersin ordinary course and subsection (3) with respect to lessees in ordinary course, the new
rule in subsection (2) reflects the expectations of the parties and the marketplace: alicensee
under a nonexclusive license takes subject to a security interest unless the secured party
authorizes the license free of the security interest or other, controlling law such asthat of this
section (protecting ordinary-course licensees) dictates a contrary result. The definition of
“licenseein ordinary course of business’ in subsection (1) is modeled upon that of “buyer in
ordinary course of business.”

Section 679.322, regarding priorities among conflicting security interests in and agriculturd liens
on same collaterd.
1. Source. Former Section 9-312(5), (6).

Inavariety of Stuaions, two or more people may clam a security interest in the same collaterd.
This section Sates generd rules of priority among conflicting security interests. As subsection
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(6) provides, the generd rules in subsections (1) through (5) are subject to the rule in subsection
(7) governing perfected agricultura liens and to the other rulesin this Part of this Article,

Subsection (1) contains three generd rules. Subsection (1)(a) governs the priority of competing
perfected security interests. Subsection (1)(b) governs the priority of competing security
interests if one is perfected and the other is not. Subsection (1)(c) governsthe priority of
competing unperfected security interests. The rules may be regarded as adaptations of the ides,
deeply rooted at common law, of arace of diligence among creditors. Thefirst two rules are
basad on precedence in the time as of which the competing secured parties ether filed ther
financing statements or obtained perfected security interests. Under subsection (1)(a), the first
secured party who files or perfects has priority. Under subsection (1)(b), which isnew, a
perfected security interest has priority over an unperfected one. Under subsection (1)(c), if both
Security interests are unperfected, the firdt to attach has priority.

The rule of subsection (1)(a), affording priority to the first to file or perfect, appliesto security
interests that are perfected by any method, including temporarily or upon attachment, even
though there may be no notice to creditors or subsequent purchasers and notwithstanding any
commontlaw rule to the contrary. The form of the claim to priority, i.e,, filing or perfection, may
shift from time to time, and the rank will be based on the firgt filing or perfection aslong asthere
is no intervening period without filing or perfection.

Subsection (2)(a) follows former Section 9-312(6). It provides that the basdine rules of
subsection (1) apply generaly to priority conflictsin proceeds except where otherwise provided.

Subsections (3), (4), and (5), which are new, provide additiona priority rulesfor proceeds of
collaterd in Stuations where the tempora (firgt-in-time) rues of subsection (1)(a) are not
appropriate.

Subsection (3)(b) provides a baseline priority rule for proceeds of non-filing collateral which
appliesif the secured party has taken the steps required for non-tempora priority over a
conflicting security interest in non+filing collatera (e.g., control, in the case of deposit accounts,
letter-of-credit rights, and investment property). This rule determines priority in proceeds of
non-filing collatera whether or not there exists an actua conflicting security interest in the
origind non-filing collaterd. Under subsection (3)(b), the priority in the origina collaterd
continues in proceeds if the security interest in proceedsis perfected and the proceeds are cash
proceeds or non-filing proceeds “of the sametype’ asthe origind collaterd. Asusedin
subsection (3)(b), “type’ means atype of collaterd defined in the Uniform Commercid Code
and should be read broadly. For example, a security is“of the sametype’ as a security
entitlement (i.e., investment property), and apromissory note is*of the sametype’ as adraft
(i.e., an instrument).
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Under subsections (4) and (5), if asecurity interest in non-filing collaterd is perfected by a
method other than filing (e.g., control or possession), it does not retain its priority over a
conflicting security interest in proceeds that arefiling collatera. Moreover, it isnot entitled to
priority in proceeds under the firgt-to file-or-perfect rule of subsections (1)(a) and (2). Instead,
under subsection (4), priority is determined by anew firg-to-filerule

Note that under subsection (5), the first-to-file rule of subsection (4) applies only if the proceeds
in question are other than nonHfiling collaterd (i.e., if the proceeds arefiling collaterd). If the
proceeds are non-filing collaterd, ether the firg-to-file-or- perfect rule under subsections (1) and
(2) or the non-tempord priority rule in subsection (3) would apply, depending on the facts.

Under subsections (2)(b) and (3)(a), a security interest having priority in collatera dso has
priority in asupporting obligation for thet collateral. However, the rules in these subsections

are subject to the specid rule in Section 9-329 governing the priority of security interestsin a
letter-of-credit right. Under Section 9-329, a secured party’ s failure to obtain control (Section 9-
107) of aletter-of-credit right that serves as supporting collaterd leaves its security interest
exposed to a priming interest of a party who does take cortrol.

Under subsection (1)(c), if conflicting security interests are unperfected, the firdt to atach has
priority. Thisrule may be of merdly theoreticd interest, inasmuch asit ishard to imagine a
gtuation where the case would come into litigation without either secured party’ s having
perfected its security interest. If neither security interest had been perfected a the time of the
filing of apetition in bankruptcy, ordinarily neither would be good againg the trustee in
bankruptcy under the Bankruptcy Code.

Statutes other than this Article may purport to grant priority to an agriculturd lien asagaing a
conflicting security interest or agricultura lien. Under subsection (7), if another statute grants
priority to an agriculturd lien, the agricultura lien has priority only if the same Statute creates
the agricultura lien and the agricultura lien is perfected. Otherwise, subsection (1) gppliesthe
same priority rulesto an agriculturd lien asto a security interest, regardless of whether the
agriculturd lien conflicts with another agricultura lien or with a security intere.

Inasmuch as no agriculturd lien on proceeds arises under this Article, subsections (2) through (5)
do not apply to proceeds of agriculturd liens. However, if an agriculturd lien has priority under
subsection (7) and the Satute creeting the agricultura lien gives the secured party alien on
proceeds of the collateral subject to the lien, a court should apply the principle of subsection (7)
and award priority in the proceeds to the holder of the perfected agriculturd lien.

Section 679.323, regarding future advances.

1. Source. Former Sections 9-312(7), 9-301(4), 9-307(3), 2A-307(4).
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2. Scope of This Section. This section collects dl of the specia rules dedling with the priority of
advances made by a secured party after athird party acquires an interest in the collatera.
Subsection (1) applies when the third party is a competing secured party. Subsection (2) deals
with lien creditors. Subsections (4) and (5) dedl with buyers. Subsections (6) and (7) ded with
lessees.

Section 679.324, regarding priority of purchase-money security interests.

Former Section 9-312(3), (4).

This section contains the priority rules gpplicable to purchase-money security interests, as
defined in Section 9-103. It affords a specia, non-tempora priority to those purchase-money
Security interests that satisfy the statutory conditions. In most cases, priority will be over a
Security interest asserted under an after-acquired property clause.

Subsection (1) states a genera rule gpplicable to al types of goods except inventory and farm:
products livestock: the purchase-money interest takes priority if it is perfected when the debtor
receives possession of the collateral or within 20 days thereafter. A purchase-money security
interest quaifies for priority under subsection (1), even if the purchase-money secured party
knows that a conflicting security interest has been created and/or that the holder of the
conflicting interest has filed a financing satement covering the collaterd.

Subsections (2) and (3) afford a means by which a purchase-money security interest in inventory
can achieve priority over an earlier-filed security interest in the same collateral. To achieve
priority, the purchase-money security interest must be perfected when the debtor receives
possession of the inventory. The 20-day grace period of subsection (1) does not apply.

Subsections (2)(b) through (d) and (3) impaose a second condition for the purchase-money
Security interest’ s achieving priority: the purchase-money secured party must give notification to
the holder of a conflicting security interest who filed againg the same item or type of inventory
before the purchase-money secured party filed or its security interest became perfected
temporarily under s.679.3121(5) or (6).

Under subsection (2)(c), the perfected purchase-money security interest achieves priority over a
conflicting security interest only if the holder of the conflicting security interest receives a
notification within five years before the debtor receives possession of the purchase-money
collatera. If the debtor never receives possession, the five-year period never begins, and the
purchase-money security interest has priority, even if notification is not given. However, where
the purchase-money inventory financing began by the purchase-money secured party’s
possession of a negotiable document of title, to retain priority the secured party must give the
natification required by subsection (2) at or before the usud time, i.e., when the debtor gets
possession of the inventory, even though the security interest remains perfected for 20 days
under 679.3121(5) or (6).



BILL: CS/SB 386 Page 51

Subsections (2) and (3) aso determine the priority of a consignor’'s interest in consgned goods
as againg a security interest in the goods created by the consignee.

New subsections (4) and (5) provide a purchase-money priority rule for farm-products livestock.
They are patterned on the purchase-money priority rule for inventory found in subsections (2)
and (3) and include arequirement that the purchase-money secured party notify earlier-filed
parties. Two differences between subsections (2) and (4) are noteworthy. Firg, unlike the
purchase-money inventory lender, the purchase-money livestock lender enjoys priority in all
proceeds of the collateral. Thus, under subsection (4), the purchase-money secured party takes
priority in accounts over an earlier-filed accounts financer. Second, subsection (4) affords
priority in certain products of the collateral as well as proceeds.

Subsection (6) governs the priority of purchase-money security interests in software. Under
subsection (6), a purchase-money security interest in software has the same priority asthe
purchase-money security interest in the goods in which the software was acquired for use. This
priority is determined under subsections (2) and (3) (for inventory) or (1) (for other goods).

New subsection (7) governs priority among multiple purchase-money security interestsin the
same collatera. It grants priority to purchase-money security interests securing the price of
collaterd (i.e, created in favor of the sdler) over purchase-money security interests that secure
enabling loans.

Section 679.325, regarding priority of security interestsin transferred collaterd.

1. Source. New.

This section addresses the “ double debtor” problem, which arises when a debtor acquires
property that is subject to a security interest created by another debtor.

This section applies only if the security interest in the transferred collatera was perfected when
the transferee acquired the collateral. Pursuant to subsection (1)(b).

This section applies only if the security interest in the transferred collatera did not become
unperfected at any time after the transferee acquired the collaterd. Pursuant to subsection (1)(c).
If this condition is not met, then the norma priority rules apply.

Section 679.326, regarding priority of security interests created by new debtor.

New.

This section addresses the priority contests that may arise when a new debtor becomes bound by
the security agreement of an origina debtor and each debtor has a secured creditor.
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Subsection (1) subordinates the origina debtor’s secured party’ s security interest perfected
againg the new debtor solely under Section 9-508. The security interest is subordinated to
Security interests in the same collatera perfected by another method, e.g., by filing againgt the
new debtor.

Subsection (2) addresses the priority among security interests created by the origina debtor. By
invoking the other priority rules of this subpart, as applicable, subsection (2) preservesthe
relative priority of security interests created by the origind debtor.

The second sentence of subsection (2) effectively limits the applicability of the first sentence to
gtuations in which anew debtor has become bound by more than one security agreement entered
into by the same origina debtor. When the new debtor has become bound by security
agreements entered into by different original debtors, the second sentence provides that priority
is based on priority in time of the new debtor’ s becoming bound.

Section 679.327, regarding priority of security interests in deposit account.
New; derived from former Section 9-115(5).

2. Scope of This Section. This section contains the rules governing the priority of conflicting
Security interests in deposit accounts. It overrides conflicting priority rules. This section does not
apply to accounts evidenced by an instrument (e.g., certain certificates of deposit), which by
definition are not “ deposit accounts.”

Under subsection (1), security interests perfected by control (Sections 9-314, 9-104) take priority
over those perfected otherwise, e.g., as identifiable cash proceeds under Section 9-315.

Subsection (2) provides that the security interests rank according to time of obtaining control.

Under subsection (3), the security interest of the bank with which the deposit account is
maintained normally takes priority over dl other conflicting security interestsin the deposit
account, regardless of whether the deposit account constitutes the competing secured party’s
origind collatera or its proceeds.

A secured party who takes a security interest in the deposit account as origina collatera can
protect itself against the results of thisrule in one of two ways. It can take control of the deposit
account by becoming the bank’ s customer. Under subsection (4), this arrangement operates to
subordinate the bank’ s security interest. Alternatively, the secured party can obtain a
subordination agreement from the bank.

Section 679.328, regarding priority of security interests in investment property.

1. Source. Former Section 9-115(5).
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2. Scopeof This Section. This section contains the rules governing the priority of conflicting
security interests in investment property. Subsection (1) states the most important generd rule --
that a secured party who obtains control has priority over a secured party who does not obtain
control. Subsections (2) through (4) ded with conflicting security interests each of whichis
perfected by control. Subsection (5) addresses the priority of a security interest in a certificated
security which is perfected by delivery but not control. Subsection (6) deals with the relatively
unusud circumstance in which a broker, securities intermediary, or commodity intermediary has
created conflicting security interests none of which is perfected by control. Subsection (7)
provides that the generd priority rules of Sections 9-322 and 9-323 apply to cases not covered by
the specific rulesin this section. The principa application of thisresidud ruleisthat the usua

firg in time of filing rule gpplies to conflicting security interests that are perfected only by filing.
Because the contral priority rule of subsection (1) provides for the ordinary casesin which
persons purchase securities on margin credit from their brokers, there is no need for specid rules
for purchase-money security interests.

Section 679.329, regarding priority of security interestsin letter-of-credit right.
New; loosdy modeled after former Section 9-115(5).

Subsection (1) awards priority to a secured party who perfects a security interest directly in
letter-of-credit rights. Thisis consstent with internationd letter- of- credit practice and provides
findity to payments made to recognized assignees of |etter-of-credit proceeds. If an issuer or
nominated person recognizes multiple security interests in a letter-of- credit right, resulting in
multiple parties having control, under subsection (2) the security interests rank according to the
time of obtaining control.

Section 679.330, regarding priority of purchaser of chattel paper or instrument.
1. Source. Former Section 9-308.

This section enables secured parties and other purchasers of chattel paper (both dectronic and
tangible) and instruments to obtain priority over earlier- perfected security interests.

Subsections (1) and (2) follow former Section 9-308 in distinguishing between earlier- perfected
Security interestsin chattel paper that is claimed merely as proceeds of inventory subject to a
security interest and chattel paper that is claimed other than merely as proceeds.

This section makes explicit the “good faith” requirement and retains the requirements of “the
ordinary course of the purchaser’ s business’ and the giving of “new vaue’ as conditions for
priority. Under subsection (5), the holder of a purchase-money security interest in inventory is
deemed to give “new value’ for chattel paper congtituting the proceeds of the inventory.
Accordingly, the purchase-money secured party may qudify for priority in the chettel paper
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under subsection (1) or (2), whichever is applicable, even if it does not make an additiond
advance againgt the chattel paper.

Subsection (1) provides that a purchaser who meets the possession or control, ordinary course,
and new vaue requirements takes priority over a competing security interest unless the cheattel
paper itsdlf indicates that it has been assigned to an identified assignee other than the purchaser.
Thus subsection (1) recognizes the common practice of placing a“legend” on chattel paper to
indicate that it has been assigned.

Subsection (2) diminates the requirement that the purchaser take without knowledge that the
“gpecific paper” is subject to the security interest and subdtitutes for it the requirement that the
purchaser take “without knowledge that the purchase violates the rights of the secured party.”

A purchaser of chattel paper under this section is not required as amatter of good faith to make a
search in order to determine the existence of prior security interests. Likewise, under new
subsection (6), if the chattel paper itsdf indicates that it had been assigned to an identified

secured party other than the purchaser, the purchaser would have wrongful knowledge for
purposes of subsection (2), thereby preventing the purchaser from qualifying for priority under
that subsection, even if the purchaser did not have actud knowledge. In the case of tangible
chattel paper, the indication normaly would consist of awritten legend on the chattel paper. In
the case of eectronic chattd paper, this Article leaves to devel oping market and technologica
practices the manner in which the chattel paper would indicate an assgnment.

Subsection (4) contains a specid priority rule for instruments. Under this subsection, a purchaser
of aningrument has priority over a security interest perfected by a method other than possession,
if the purchaser gives value and takes possession of the instrument in good faith and without
knowledge that the purchase violates the rights of the secured party.

\Subsection (3) sets forth the two circumstances under which the priority afforded to a purchaser
of chattel paper under subsection (1) or (2) extends aso to proceeds of the chattel paper. The
firg isif the purchaser would have priority under the normd priority rues applicable to

proceeds. The second, isif the proceeds consist of the specific goods covered by the chattel

paper.

Section 679.331, regarding priority of rights of purchasers of instruments, documents, and
securities under other articles, priority; priority of interestsin financia assets and security
entitlements under Article 8.

Former Section 9-3009.

Whether a holder or purchaser referred to in this section takes free or is senior to a security
interest depends on whether the purchaser is abuyer of the collaterd or takes a security interest
init.

Therights to which this section refers are set forth in Sections 3-305 and 3-306 (holder in due
course), 7-502 (holder to whom a negotiable document of title has been duly negotiated), and 8-
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303 (protected purchaser). The holders and purchasers referred to in this section do not dways
take priority over asecurity interest. Accordingly, this section adds the clause, “to the extent
provided in Chapters 673, 677 and 678.

New subsection (2) provides explicit protection for those who ded with financia assets and
security entitlements and who are immunized from ligbility under Chepter 678. The new
subsection does not change the law.

Section 679.332, regarding transfer of money; transfer of funds from deposit account.
New.

This section affords broad protection to transferees who take funds from a deposit account and to
those who take money. The term “transfereg’ is not defined; however, the debtor itsdlf isnot a
transferee. Thus this section does not cover the case in which a debtor withdraws money
(currency) from its deposit account or the case in which abank debits an encumbered account
and credits another account it maintains for the debtor.

A trandfer of funds from a depost account, to which subsection (2) applies, normdly will be
made by check, by funds trandfer, or by debiting the debtor’ s deposit account and crediting
another depositor’ s account.

Subsection (2) appliesto transfers of funds from a deposit account; it does not apply to transfers
of the deposit account itsdlf or of an interest therein.

This section sets forth the circumstances under which certain transferees of money or funds take
free of security interests. It does not determine the rights of a transferee who does not take free
of a security interest.

Section 679.333, regarding priority of certain liens arising by operation of law.
Former Section 9-310.

This section governs the rdative priority of security interests arising under this Chapter and
“possessory liens” i.e., common-law and statutory liens whose effectiveness depends on the
lienor’ s possession of goods with respect to which the lienor provided services or furnished
materidsin the ordinary course of itsbusiness. As under former Section 679.310, the possessory
lien has priority over a security interest unless the possessory lien is created by a Satute that
expresdy provides otherwise. If the Satute cresting the possessory lienisslent asto its priority
relaive to a security interet, this section provides arule of interpretation that the possessory lien
takes priority, even if the statute has been congtrued judicialy to make the possessory lien
subordinate.

Section 679.334, regarding priority of security interests in fixtures and crops.
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Former Section 9-313.

This section contains rules governing the priority of security interestsin fixtures and crops as
agang persons who clam an interest in redl property.

Certain goods that are the subject of personal-property (chattel) financing become so affixed or
otherwise so related to real property that they become part of the real property. These goods are
cdled “fixtures” Some fixtures retain their persond-property nature: a security interest under
this Chapter may be created in fixtures and may continue in goods that become fixtures.

However, if the goods are ordinary building materias incorporated into an improvement on land,
no security interest in them exigts. Rather, the priority of cdlamsto the building materids are
determined by the law governing claimsto red property.

Thus, this section recognizes three categories of goods. (1) those that retain their chaitel

character entirely and are not part of the red property; (2) ordinary building materias that have
become an integra part of the red property and cannot retain their chattel character for purposes
of finance; and (3) an intermediate class that has become red property for certain purposes, but
asto which chattel financing may be preserved.

To achieve priority under certain provisions of this section, a security interest must be perfected
by making a“fixturefiling” in the red-property records.

In congdering priority problems under this section, one must first determine whether red-
property clamants per se have an interest in the crops or fixtures as part of red property. If not,
itisimmateria, so far as concernsred property parties as such, whether a security interest
arisng under this Article is perfected or unperfected. In no event does a real-property claimant
(e.g., owner or mortgagee) acquire an interest in a“pure’ chattel just because a security interest
therein is unperfected. If on the other hand redl-property law gives red-property partiesan
interest in the goods, a conflict arises and this section Sates the priorities.

Subsection (3) sates that a security interest in goods which are or become fixturesisinvdid
againg any person with an interest in the redl property at the time the security interest in the
goodsis perfected or at the time the goods are affixed to the rea property, whichever occurs
later, unless such person has consented to the security interest or disclaimed an interest in the
goods as fixtures.

Subsection (4) provides that a security interest in goods which are or become fixtures takes
priority asto the goods over the clams of al persons acquiring an interest in the redl property
subsequent to the perfection of such security interest or the affixing of the goods to the redl
property, whichever occurs later.

A manufactured home may become afixture. New subsection (5) contains a specid rule
granting priority to certain security interests created in a“ manufactured home” as part of a
“manufactured- home transaction” (both defined in Section 9-102). Under thisrule, a security
interest in amanufactured home that becomes a fixture has priority over a conflicting interest of
an encumbrancer or owner of the red property if the security interest is perfected under a
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certificate-of-title statute.  Subsection (5) isonly one of the priority rules applicable to security
interests in a manufactured home that becomes afixture. Thus, a security interestin a
manufactured home which does not qudify for priority under this subsection may qudify under
another.

Growing crops are “goods’ in which a security interest may be created and perfected under this
Article. In some jurisdictions, amortgage of rea property may cover crops, aswell. Inthe event
that crops are encumbered by both a mortgage and an Article 9 security interest, subsection (6)
provides that the security interest has priority. Subsection (7) provides an override clause that
provides that subsection (6) prevails over any inconsistent statute.

Section 679.335, regarding accessions.
Former Section 9-314.

This section gppliesto an “accesson,” as defined in Section 9-102, regardless of the cost or
difficulty of removing the accession from the other goods, and regardless of whether the origina
goods have come to form an integrd part of the other goods. This section does not gpply to
goods whose identity has been lost. Goods of that kind are *“commingled goods’ governed by
Section 9-336.

This section governs only afew issues concerning accessions. Subsection (1) contains rules
governing continuation of a security interest in an accesson. Subsection (2) containsarule
governing continued perfection of a security interest in goods that become an accession.
Subsection (4) contains a specid priority rule governing accessions that become part of awhole
covered by a certificate of title. Subsections (5) and (6) govern enforcement of a security interest
in an accesson.

With one exception, concerning goods covered by a certificate of title under subsection (9), the
other provisions of this Part, including the rules governing purchase-money security interests,
determine the priority of most security interests in an accession, including the relative priority of
asecurity interest in an accession and a security interest in the whole. Pursuant to subsection (9).

This section does govern the priority of a security interest in an accession that is or becomes part
of awhole that is subject to a security interest perfected by compliance with a certificate- of-title
datute. Subsection (4) provides that a security interest in the whole, perfected by compliance
with a certificate- of-title statute, takes priority over a security interest in the accession.

Section 679.336, regarding commingled goods.

Former Section 9-315.

Subsection (1) defines “commingled goods.” It ismeant to include not only goods whose
identity islost through manufacturing or production (e.g., flour that has become part of baked

goods) but also goods whose identity islost by commingling with other goods from which they
cannot be digtinguished (e.g., ball bearings).
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By definition, the identity of the originad collatera cannot be determined once the origind
collateral becomes commingled goods. Consequently, pursuant to subsection (3), the security
interest in the specific origina collaterd aoneislost once the collateral becomes commingled
goods, and no security interest in the origina collateral can be created thereafter except as a part
of the resulting product or mass.

Once collatera becomes commingled goods, the secured party’ s security interest is transferred
from the origina collaterd to the product or mass. Under subsection (3). If the security interest
inthe origind collaterd was perfected, the security interest in the product or massis a perfected
Security interest. Pursuant to subsection (4). This perfection continues until lapse.

This section governs the priority of competing security interestsin a product or mass only when
both security interests arise under this section. In that case, if both security interests are
perfected by operation of this section, then subsection (6)(b) provides that the security interests
rank equaly, in proportion to the value of the collatera at the time it became commingled goods.

If asecurity interest in origind collatera is unperfected at the time the collateral becomes
commingled goods, subsection (6)(a) applies.

Example 4: SP-1 has a perfected security interest in the debtor’ s eggs, and SP-2 has an
unperfected security interest in the debtor’ s flour. Debtor uses the flour and eggs to make cakes.
Under subsection (c), both security interests attach to the cakes. But since SP-1's security
interest was perfected at the time of commingling and SP-2's was not, only SP-1's security
interest in the cakes is perfected. See subsection (d). Under subsection (f)(1) and Section 9-
322(a)(2), SP-1's perfected security interest has priority over SP-2's unperfected security interest.

If both security interests are unperfected, the rule of Section 9-322(1)(c) would apply.

On occasion, asingle input may be encumbered by more than one security interest. In those
cases, the multiple secured parties should be treated like a single secured party for purposes of
determining their collective share under subsection (6)(b). The norma priority rules would
determine how that share would be allocated between them.

Under subsection (5), the norma priority rules determine the priority of a security interest that
attaches to the product or mass other than by operation of this section.

Section 679.337, regarding priority of security interests in goods covered by certificate of title.
Derived from former Section 9-103(2)(d).

This section affords protection to certain good-faith purchasers for vaue who are likely to have
relied on a“clean” certificate of title, i.e., one that neither shows that the goods are subject to a
particular security interest nor contains a statement that they may be subject to security interests
not shown on the certificate. Under this section, a buyer can take free of, and the holder of a
conflicting security interest can acquire priority over, a security interest thet is perfected by any
method under the law of another jurisdiction. The fact that the security interest has been
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reperfected by possession under s.679.31111(2) does not of itsalf disqualify the holder of a
conflicting security interest from protection under subsection (2).

Section 679.338, regarding priority of security interest or agricultura lien perfected by filed
finanang statement providing certain incorrect information.

New.

This section subordinates a security interest or agriculturd lien perfected by an effective, but
flawed, financing statement to the rights of a buyer or holder of a perfected security interest to
the extent thet, in reasonable reliance on the incorrect information, the purchaser gives vaue and,
in the case of tangible collaterd, recelves ddivery of the collateral. A purchaser who has not
mede itdf aware of the information in the filing office with respect to the debtor cannot act in
“reasonable reliance” upon incorrect information.

Section 679.339, regarding priority subject to subordination.
Former Section 9-316.

This section makesiit entirely clear that a person entitled to priority may effectively agree to
subordinateits clam. Only the person entitled to priority may make such an agreement: a
person’ s rights cannot be adversely affected by an agreement to which the person is not a party.

Section 679.340, regarding effectiveness of right of recoupment or set-off againgt deposit
account.

New.

This section resolves the conflict between a security interest in a deposit account and the bank’s
rights of recoupment and set-off.

Subsection (1) states the generd rule and provides that the bank may effectively exercise rights
of recoupment and set-off againgt the secured party. Subsection (3) contains an exception: if the
secured party has control under Section 9-104(1)(c) (i.e., if it has become the bank’ s customer),
then any sat-off exercised by the bank against a debt owed by the debtor (as opposed to a debt
owed to the bank by the secured party) isineffective. The bank may, however, exerciseits
recoupment rights effectively.

This section dedls with rights of set-off and recoupment that a bank may have under other law. It
does not create aright of set-off or recoupment, nor isit intended to override any limitations or
regtrictions that other law imposes on the exercise of thoserights.

Subsection (2) makes clear that a bank may hold both aright of set-off againgt, and an Article 9
Security interest in, the same deposit account. By holding a security interest in a deposit account,
abank does not impair any right of set-off it would otherwise enjoy. This subsection does not
pertain to accounts evidenced by an instrument (e.g., certain certificates of deposit), which are
excluded from the definition of “deposit accounts.”
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Section 699.341, regarding bank’ s rights and duties with respect to deposit account.
New.

This section is designed to prevent security interests in deposit accounts from impeding the free
flow of funds through the payment system. Subject to two exceptions, it leaves the bank’ s rights
and duties with respect to the deposit account and the funds on deposit unaffected by the creation
or perfection of a security interest or by the bank’ s knowledge of the security interest. In
addition, the section permits the bank to ignore the ingtructions of the secured party unlessit had
agreed to honor them or unless other law providesto the contrary. A secured party who wishes
to deprive the debtor of access to funds on deposit or to appropriate those funds for itself needs
to obtain the agreement of the bank, utilize the judicia process, or comply with procedures set
forth in other law.

The generd rule of this section is subject to Section 9-340(3), under which abank’ sright of set-
off may not be exercised againg a deposit account in the secured party’ s nameif theright is
based on aclaim againgt the debtor. The more important function of this section, which is not
impaired by Section 9-340, isthe bank’ s right to follow the debtor’ s (customer’ s) instructions
(e.g., by honoring checks, permitting withdrawals, etc.) until such time as the depository
inditution is served with judicid process or receives ingtructions with respect to the funds on
deposit from a secured party who has control over the deposit account.

Section 679.342, regarding bank’ s right to refuse to enter into or disclosure existence of control
agreement.

New.

\This section protects banks from the need to enter into agreements againgt their will and from
the need to respond to inquiries from persons other than their customers.

Section 4. -- Creating anew Part 1V of ch. 679, F.S,, regarding rights of third parties.
Section 679.40111, regarding dienability of debtor’srights.

Former Section 9-311.

This Part dedls with severd issues affecting third parties (i.e., parties other than the debtor and

the secured party). This Part primarily addresses the rights and duties of account debtors and
other persons obligated on collateral who are not, themsalves, parties to a secured transaction.

Subsection (1) addresses the question whether property necessarily is transferable by virtue of its
incluson (i.e, its digihility as collaterd) within the scope of Article 9. It gives anegetive
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answer, subject to the identified exceptions. The substance of subsection (1) wasimplicit under
former Article 9.

Subsection (2) is an exception to the generd rule in subsection (1). It makes clear that in secured
transactions under this Article the debtor has rightsin collaterd (whether legd title or equitable)
which it can transfer and which its creditors can reach.

Section 679.4021, regarding secured party not obligated on contract of debtor or in tort.
Former Section 9-317.

This section, like former Section 9-317, rgjects theories on which a secured party might be held
liable on a debtor’ s contracts or in tort merely because a security interest exists or because the
debtor is entitled to dispose of or use collateral. This section expands former Section 9-317 to
cover agriculturd liens.

Section 679.4031, regarding agreement not to assert defenses against assignee.
Former Section 9-206.

Subsection (2), like former Section 9-206, generally vaidates an agreement between an account
debtor and an assignor that the account debtor will not assert againgt an assignee clams and
defensesthat it may have againgt the assignor. However, this section expands former Section 9-
206 to apply to dl account debtors; it is not limited to account debtors that have bought or leased
goods. This section gpplies only to the obligations of an “account debtor,” as defined in Section
9-102.

Subsection (2) vaidates an account debtor’ s agreement only if the assignee takes an assgnment
for vaue, in good faith, and without notice of conflicting clams to the property assigned or of
certain clams or defenses of the assignor.  However, former Section 9-206 |eft open certain
issues, e.g., whether the section incorporated the specid Article 3 definition of “vaue’ in Section
3-303 or the generaly gpplicable definition in Section 1-201(44). Subsection (1) addressesthis
question; it providesthat “vaue’ has the meaning specified in s673.3031(1). Smilarly,
subsection (3) provides that subsection (2) does not vaidate an agreement with respect to
defenses that could be asserted against a holder in due course under Section 673.3031(2) (the so-
caled “red” defenses).

Subsection (4) isnew. It appliesto rights evidenced by arecord that is required to contain, but
does not contain, the notice set forth in Federa Trade Commission Rule 433, 16 C.F.R. Part 433
(the “Holder-in-Due-Course Regulations’). Under this subsection, an assignee of such arecord
takes subject to the consumer account debtor’ s claims and defenses to the same extent as it
would have if the writing had contained the required notice. Thus, subsection (4) effectively
renders waiver-of-defense clauses ineffective in the transactions with consumers to which it

applies.
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This section takes no position on the enforceability of waivers of claims and defenses by
consumer account debtors, leaving that question to other law. However, the referenceto “law
other than this article’ in subsection (5) encompasses adminidirative rules and regulations.

Subsection (6) provides that this section does not displace other law that gives effect to a non
consumer account debtor’ s agreement not to assert defenses againgt an assgnee, even if the
agreement would not qualify under subsection (2). It vaidates, but does not invaidate,
agreements made by a non-consumer account debtor. This section aso does not displace other
law to the extent that the other law permits an assignee, who takes an assgnment with notice of a
claim of aproperty or possessory right, a defense, or aclaim in recoupment, to enforce an
account debtor’ s agreement not to assert claims and defenses againgt the assignor. It dso does
not displace an assignee’ s right to assert that an account debtor is estopped from asserting a
clam or defense. Nor does this section digplace other law with respect to waivers of potentia
future claims and defenses that are the subject of an agreement between the account debtor and
the assignee. Findly, it does not digplace s.671.107, concerning waiver of a breach that
alegedly aready has occurred.

Section 679.4041, regarding rights acquired by assgnee; claims and defenses againgt assignee.
Former Section 9-318(1).

Subsection (1), provides that an assignee generdly takes an assgnment subject to defenses and
clams of an account debtor. Under subsection (1)(a), if the account debtor’ s defenses on an
assigned claim arise from the transaction that gave rise to the contract with the assignor, it makes
no difference whether the defense or claim accrues before or after the account debtor is notified
of the assgnment. Under subsection (1)(b), the assignee takes subject to other defenses or
damsonly if they accrue before the account debtor has been notified of the assgnment.

Subsection (2) isnew. It limits the claim that the account debtor may assert againgt an assignee.
Subsection (2) generally does not afford the account debtor the right to an affirmetive recovery
from an assignee.

Subsections (3) and (4) aso are new. Subsection (3) makes clear that the rules of this section are
subject to other law establishing specid rules for consumer account debtors. An “account debtor
who isan individud” as used in subsection (3) includes individuas who arejointly or jointly and
severdly obligated. Subsection (4) applies to rights evidenced by arecord that is required to
contain, but does not contain, the notice set forth in Federal Trade Commission Rule 433, 16
C.F.R. Part 433 (the “Holder-in-Due-Course Regulations’). Under subsection (4), a consumer
account debtor has the same right to an affirmative recovery from an assignee of such arecord as
the consumer would have had againg the assignee had the record contained the required notice.

Section 679.4051, regarding modification of assigned contract.

Former Section 9-318(2).
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Subsections (1) and (2) provide that good-faith modifications of assgned contracts are binding
againg an assgnee to the extent that (i) the right to payment has not been fully earned or (ii) the
right to payment has been earned and natification of the assgnment has not been given to the
account debtor. Subsection (1) protects the interests of assignees by (i) limiting the effectiveness
of modifications to those made in good faith, (i) affording the assgnee with corresponding

rights under the contract as modified, and (iii) recognizing that the modification may be a breach
of the assgnor’s agreement with the assignee.

Subsection (3) isnew. It makes clear that the rules of this section are subject to other law
establishing specid rules for consumer account debtors.

Subsection (4) dsoisnew. It provides that this section does not apply to an assgnment of a
heath-care-insurance receivable.

Section 679.4061, regarding discharge of account debtor; notification of assgnment;
identification and proof of assgnment; restrictions on assgnment of accounts, chattel paper,
payment intangibles, and promissory notes ineffective.

Former Section 9-318(3), (4).

Subsection (1) provides the generd rule concerning an account debtor’ s right to pay the assignor
until the account debtor receives appropriate notification. The revison makes clear that once the
account debtor receives the notification, the account debtor cannot discharge its obligation by
paying the assignor. It aso makes explicit that payment to the assgnor before notification, or
payment to the assignee after notification, discharges the obligation.

An effective notification under subsection (1) must be authenticated.

Subsection (1) applies only to account debtors on accounts, chattel paper, and payment
intangibles.

Subsection (2) contains some specid rules concerning the effectiveness of a notification under
subsection (1).

Subsection (2)(a) tracks former Section 9-318(3) by making ineffective a notification that does
not reasonably identify the rights assgned. A reasonable identification need not identify the
right to payment with specificity, but what is reasonable dso is not |eft to the arbitrary decison
of the account debtor.

Subsection (2)(b), which is new, gpplies only to sdes of payment intangibles. It makesa
notification ineffective to the extent that other law gives effect to an agreement between an
account debtor and a sdller of a payment intangible that limits the account debtor’s duty to pay a
person other than the seller.

Under subsection (2)(c), an account debtor that is notified to pay an assignee less than the full
amount of any ingtalment or other periodic payment has the option to treat the notification as
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ineffective, ignore the notice, and discharge the assigned obligation by paying the assignor. By
making the natification ineffective at the account debtor’ s option, subsection (2)(c) permitsan
account debtor to pay the assignee in accordance with the notice and thereby to satisfy its
obligation pro tanto. Under subsection (6), the rights and duties created by subsection (2)(c)
cannot be waived or varied.

Subsection (3) links payment with discharge, asin subsection (1). It follows former Section 9-
318(3) in referring to the right of the account debtor to pay the assignor if the requested proof of
assgnment is not seasonably forthcoming.

Subsection (4) essentidly follows former Section 9-318(4), but expands the rule of free
assignability to chattel paper and promissory notes and explicitly overrides both restrictions and
prohibitions of assgnment.

Former Section 9-318(4) did not apply to asde of a payment intangible (as described in the
former provision, “agenerd intangible for money due or to become due’) but did apply to an
assgnment of a payment intangible for security. Subsection (5) continues this gpproach and dso
makes subsection (4) inapplicable to sales of promissory notes.

Like former Section 9-318(4), subsection (4) provides that anti-assgnment clauses are
“ineffective.” The quoted term means that the clause is of no effect whatsoever; the clause does
not prevent the assgnment from taking effect between the parties and the prohibited assgnment
does not congtitute a default under the agreement between the account debtor and assignor.
However, subsection (4) does not override terms that do not directly prohibit, restrict, or require
consent to an assignment but which might, nonetheless, present a practicd impairment of the
assgnment.

Former Section 9-318(4), like subsection (4) of this section, addressed only contractua
regtrictions on assgnment. The former section was grounded on the redlity that legd, as
opposed to contractud, restrictions on assgnments of rights to payment had largely disappeared.
New subsection (6) codifies this principle of free assignability for accounts and chattel paper.

Subsection (8) isnew. 1t makes clear that the rules of this section are subject to other law
establishing specid rules for consumer account debtors.

Subsection (9) dsoisnew. The obligation of an insurer with respect to a hedlth-care-insurance
receivable is governed by other law.

Section 679.4071, regarding restrictions on creation or enforcement of security interest in
leasehold interest or in lessor’ sresidud interest..

Section s.680.303.

Under subsection (1), aterm in alease agreement which prohibits or restricts the creation of a
security interest generdly isineffective.
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Subsection (2) provides exceptions to the genera ineffectiveness of redtrictions under subsection
(1). A termthat otherwiseis ineffective under subsection (1)(b) is effective to the extent that a
lessee transfersits right to possession and use of goods or if ether party delegates materia
performance of the lease contract in violation of the term. However, under subsection (3), a
lessor’s cregtion of a security interest initsinterest in alease contract or itsresdud interest in
the leased goodsis not amaterial impairment under Section 680.303(4), absent an actua
delegation of the lessor’'s materia performance. The terms of the lease contract determine
whether the lessor, in fact, has any remaining obligations to perform. If it does, it isthen
necessary to determine whether there has been an actual delegation of “materid performance.”

Section 679.4081, regarding restrictions on assgnment of promissory notes, hedth-care-
insurance receivables, and certain generd intangibles ineffective.

New.

This section makes ineffective any atempt to redtrict the assgnment of agenerd intangible,
hedlth-care-insurance receivable, or promissory note, whether the restriction appears in the terms
of apromissory note or the agreement between an account debtor and a debtor (subsection (1)) or
inarule of law, including a Satute or governmenta rule or regulation (subsection (3)).

Subsection (4) protects the other party -- the “account debtor” on agenera intangible or the
person obligated on a promissory note -- from adverse effects arising from the security interest.

It leaves the account debtor’ s or obligated person’s rights and obligations unaffected in dl

materid respectsif aredtriction rendered ineffective by subsection (1) or (3) would be effective
under law other than Article 9.

Subsection (1) applies to a security interest in payment intangibles only if the security interest
arises out of sde of the payment intangibles. Subsection (1) also deals with sales of promissory
notes which aso create security interests. Subsection (3) dedswith dl security interetsin
payment intangibles or promissory notes, whether or not arising out of asde.

Subsection (1) does not render ineffective any term, and subsection (3) does not render
ineffective any law, datute or regulation, that retricts outright ses of genera intangibles other
than payment intangibles. They ded only with restrictions on security interests.

Subsections (1) and (3) affect two classes of persons. These subsections affect account debtors
on generd intangibles and hedlth- care-insurance receivables and persons obligated on
promissory notes. Subsection (3) aso affects governmenta entities that enact or determine rules
of law. However, subsection (4) ensures that these affected persons are not affected adversdly.
That provision removes any burdens or adverse effects on these persons for which any rationa
basis could exigt to redtrict the effectiveness of an assgnment or to exercise any remedies.

Subsection (1) does not override terms that do not directly prohibit, restrict, or require consent to
an assgnment but which might, nonetheless, present a practica impairment of the assgnment.

Section 679.409, regarding redtrictions on assgnment of |etter-of- credit rights ineffective.

New.
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This section limits the effectiveness of attempts to redtrict the creation, attachment, or perfection
of asecurity interest in letter-of-credit rights, whether the restriction appearsin the letter of credit
or arule of law, custom, or practice applicable to the letter of credit. It protects the creation,
attachment, and perfection of a security interest while preventing these events from giving rise to
adefault or breach by the assignor or from triggering aremedy or defense of the issuer or other
person obligated on aletter of credit.

Although restrictions on an assgnment of aletter of credit are ineffective to prevent creation,
attachment, and perfection of a security interest, subsection (2) protects the issuer and other
parties from any adverse effects of the security interest by preserving letter-of-credit law and
practice that limits the right of a beneficiary to transfer its right to draw or otherwise demand
performance and limits the obligation of an issuer or nominated person to recognize a
beneficiary’ s assgnment of |etter-of-credit proceeds. Thus, this section’ s treatment of |etter-of-
credit rights differs from this Article s treetment of instruments and investment property.

Section 5. -- Credting anew Part V of ch. 679, F.S,, regarding filing.

Section 679.5011, regarding filing office.

Derived from former Section 9-401.

Subsection (1) indicates where in agiven State afinancing statement isto be filed.

Under subsection (1)(a), afiling in the office of the clerk of the circuit court, where arecord of a
mortgage on the related redl property would be filed will perfect a security interest in as-
extracted collateral or timber to be cut.

There are two ways in which a secured party may file afinancing statement to perfect a security
interest in goods that are or are to become fixtures. It may filein the Secretary of State's office,
aswith most other goods. See subsection (1)(b). Or it may file the financing atement asa
“fixturefiling,” defined in Section 9-102, in the office in which arecord of amortgage on the
related red property would befiled. See subsection (1)(8)(2).

Section 679.5021, regarding contents of financing statement; record of mortgage as financing
datement; time of filing financing Statement.

Former Section 9-402(2), (5), (6).

This section adopts the system of “noticefiling.” What isrequired to befiled is not, as under
pre-UCC chatte mortgage and conditiona sdes acts, the security agreement itself, but only a
ample record providing alimited amount of information (financing satement). The financing
statement may be filed before the security interest attaches or thereafter.

Subsection (1) sets forth the smple forma requirements for an effective financing satemen.
These requirements are: (1) the debtor’ s name; (2) the name of a secured party or representative
of the secured party; and (3) an indication of the collateral.
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Thereis no Sgnature requirement. The dimination of the Sgnature requirement facilitates
paperlessfiling.

Subsection (1) deletes other provisions of former Section 9-402(1) because they seems unwise
(real- property description for financing statements covering crops), unnecessary (adequacy of
copies of financing statements), or both (copy of security agreement as financing satement). In
addition, the filing office mugt rgect afinancing satement lacking certain other information
formerly required as a condition of perfection (e.g., an address for the debtor or secured party).
However, if thefiling office accepts the record, it is effective nevertheless.

Subsection (2) contains the requirements for financing statements filed as fixture filings and
financing statements covering timber to be cut or minerals and minerds-related accounts
condiituting as-extracted collateral. A description of the related rea property must be sufficient
to reasonably identify it. The proper test isthat a description of red property must be sufficient
S0 thet the financing statement will fit into the red- property search system and be found by a
real-property searcher. Under the optiona language in subsection (2)(c), the test of adequacy of
the description is whether it would be adequate in arecord of a mortgage of the real property.
The optiond language in subsection (2)(c) satisfies the requirement under Florida law respecting
lega descriptions and may obviate the need to include the entire legal description.

If the debtor does not have an interest of record in the real property, ared-property-related
financing statement must show the name of arecord owner.

Subsection (3) explains when arecord of a mortgage is effective as afinancing satement filed as
afixturefiling or to cover timber to be cut or as-extracted collateral. Use of the term “record of
amortgage’ recognizes that in some systems the record actualy filed is not the record pursuant

to which amortgage is created. Moreover, “mortgage’ is defined in s.679-1021 asan “interest in
real property,” not asthe record that creates or evidences the mortgage or the record that isfiled
in the public recording systems. A record creating a mortgage may aso create a security interest
with respect to fixtures (or other goods) in conformity with this Article. Under subsection (3),

the recording of the record evidencing a mortgage (if it stisfies the requirements for afinancing
gatement) conditutes the filing of afinancing Satement as to the fixtures.

Section 679.5031, regarding name of debtor and secured party.

Subsection (1) explains what the debtor’ s name is for purposes of afinancing satement. If the
debtor isa“registered organization” (defined in s.679.1021 s0 asto ordinarily include
corporations, limited partnerships, and limited liability companies), then the debtor’s name is the
name shown on the public records of the debtor’ s “jurisdiction of organization”. Subsections
(1)(b) and (1)(c) contain specid rules for decedent’ s estates and common-law trusts. (Subsection
(1)(a) appliesto busness trusts that are registered organizations.)

Subsection (2)(d)(1) essentidly follows the first sentence of former Section 9-402(7). Theterm
organization includes corporations, partnerships of al kinds, busnesstrugts, limited ligbility
companies, unincorporated associations, persona trusts, governments, and estates. If the
organization has a name, that name is the correct name to put on afinancing satement. If the



BILL: CS/SB 386 Page 68

organization does not have a name, then the financing satement should name the individuals or
other entities who comprise the organization.

Together with subsections (2) and (3), subsection (1) reflects the view prevailing under former
Article 9 that the actud individua or organizationd name of the debtor on afinancing Satement
is both necessary and sufficient, whether or not the financing statement provides trade or other
names of the debtor and, if the debtor has a name, whether or not the financing statement
provides the names of the partners, members, or associates who comprise the debtor.

New subsection (4) makes clear that when the secured party is a representative, afinancing
gatement is sufficient if it names the secured party, whether or not it indicates any representative
capacity. Similarly, afinancing statement that names a representative of the secured party is
sufficient, even if it does not indicate the representative capacity.

Subsection (5) makes explicit what isimplicit under former Article 9: afinancing Satement may
provide the name of more than one debtor and secured party.

Section 679.5041, regarding indication of collaterd.

Subsection (1) providesthat a“description” of the collaterd (asthe termisexplained in
s.679.1081) suffices as an indication for purposes of the sufficiency of afinancing statement.

Subsection (2) expands the class of sufficient collatera references to embrace * an indication that
the financing statement covers al assets or dl persond property.” If the property in question
belongs to the debtor and is persona property, any searcher will know that the property is
covered by the financing statement. Of course, regardless of its breadth, a financing statement
has no effect with respect to property indicated but to which a security interest has not attached.
Note that a broad statement of thiskind (e.g., “al debtor’s personal property”) would not be a
aufficient “description” for purposes of a security agreement. It follows that a somewhat
narrower description than “dl assets,” eg., “dl assets other than automobiles,” is sufficient for
purposes of this section, even if it does not suffice for purposes of a security agreement, provided
that the security agreement grants a security interest in dl of the debtor’ s persona property.

Section 679.5051, regarding filing and compliance with other satutes and tresties for
consgnments, leases, other bailments, and other transactions.

This section expands the rule of former 679.408 to embrace more generaly other bailments and
transactions, as well as sdes transactions, primarily sdes of payment intangibles and promissory
notes. It provides the same benefits for compliance with a statute or treaty described in
679.3111(1) that former Section 9-408 provided for filing, in connection with the use of terms
such as “lessor,” consignor,” etc. The referencesto “owner” and “registered owner” are intended
to address, for example, the Stuation where a putative lessor isthe registered owner of an
automobile covered by a certificate of title and the transaction is determined to creste a security
interest.
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Former Article 9 referred to transactions, including leases and consignments, “intended as
security.” This Article deletes the phrase wherever it appears. Subsection (2) expresses the
principle more precisaly by referring to a security interest that “secures an obligation.”

This Article subsumes mogt true consggnments under the rubric of “security interest.”
Neverthdess, it maintains the digtinction between a (true) “consgnment,” asto which only
certain aspects of Article 9 apply, and a so-caled consgnment that actualy “ secures an
obligation,” to which Article 9 gppliesin full. The revisonsto this section reflect the changein
terminology.

Section 679.5061, regarding effect of errors or omissons.

Likeformer 679.402(8), subsection (1) isin line with the policy of this Article to smplify formd
requisites and filing requirements. Subsection (1) provides the standard gpplicable to indications
of collateral. Subsections (2) and (3), which are new, concern the effectiveness of financing
gtatements in which the debtor’ s name isincorrect. Subsection (2) containsthe generd rule: a
financing statement that fails sufficiently to provide the debtor’ s name in accordance with
679.503(1) is serioudy mideading as a matter of law. Subsection (3) provides an exception: If
the financing statement nevertheless would be discovered in a search under the debtor’ s correct
name, using the filing office’ s sandard search logic, if any, then as a matter of law the incorrect
name does not make the financing statement serioudy mideading. A financing Satement that is
serioudy mideading under this section isineffective even if it isdisclosed by (i) using a search
logc other than that of the filing office to search the officid records, or (i) usng the filing

office’ s standard search logic to search a data base other than that of the filing office.

Subsection (4) provides that, in determining the extent to which afinancing satement naming an
origind debtor is effective againgt a new debtor, the sufficiency of the financing statement
should be tested againgt the name of the new debtor.

Section 679.5071, regarding effect of certain events on effectiveness of financing statement.

This section deds with Stuations in which the information in a proper financing satement
becomes inaccurate after the financing statement isfiled.

Under subsection (1), afinancing statement remains effective even if the collateral is sold or
otherwise digposed of. This subsection provides that a financing statement remains effective
following the digoosition of collatera only when the security interest or agriculturd lien
continues in that collaterd.

As a conseguence of the digposition, the collatera may be owned by a person other than the
debtor againg whom the financing statement wasfiled.  Under subsection (1), the secured party
remains perfected even if it does not correct the public record.  For this reason, any person
seeking to determine whether a debtor owns collatera free of security interests must inquire asto
the debtor’ s source of title and, if circumstances seem to require it, search in the name of a
former owner. Subsection (1) addresses only the sufficiency of the information contained in the
financing Statement.
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Subsection (2) providesthat, as a genera matter, post-filing changes that render afinancing
Satement inaccurate and serioudy mideading have no effect on afinancing Satement. The
financing statement remains effective. It is subject to two exceptions. 679.508 and subsection
(3). Section 679.508 addresses the effectiveness of afinancing statement filed againgt an
origind debtor when anew debtor becomes bound by the originad debtor’ s security agreement.
subsection (c) addresses a“pure” change of the debtor’ s name, i.e., a change that does not
implicate anew debtor. If aname change renders afiled financing statement serioudy
mideading, the financing atement is not effective as to collateral acquired more than four
months after the change, unless before the expiration of the four months an amendment isfiled
that specifies the debtor’s new correct name (or provides an incorrect name that renders the
financing statement not serioudy mideading under 679.5061). The origind financing Satement
would continue to be effective with respect to collateral acquired before the name change as well
as collaterd acquired within the four-month period.

Section 679.508, regarding effectiveness of financing Satement if new debtor becomes bound by
Security agreement.

This section dedls with situations where one party (the “new debtor”) becomes bound as debtor
by a security agreement entered into by another person (the “original debtor”). These Stuations
often arise as a consequence of changes in business structure. For example, the original debtor
may be an individual debtor who operates a business as a sole proprietorship and then
incorporatesit. Or, the origina debtor may be a corporation that is merged into another
corporation. Under this Article, collaterd that is transferred in the course of the incorporation or
merger normally would remain subject to a perfected security interest.

Subsection (1) provides that afiling againgt the original debtor generdly is effective to perfect a
Security interest in collaterd that a new debtor has a the time it becomes bound by the origina
debtor’ s security agreement and collaterd that it acquires after the new debtor becomes bound.
Under subsection (2), however, if the filing againg the origind debtor is serioudy mideading as
to the new debtor’s name, the filing is effective as to collateral acquired by the new debtor more
than four months after the new debtor becomes bound only if a person files during the four-
month period an initid financing statement providing the name of the new debtor. Moreover, if
the original debtor and the new debtor are located in different jurisdictions, afiling against the
origina debtor would not be effective to perfect a security interest in collatera that the new
debtor acquires or has acquired from a person other than the original debtor.

This section does not apply to collaterd transferred by the origina debtor to a new debtor.
Subsection (3) provides that under s.679.5071(1).

Section 679.509, regarding persons entitled to file a record.

Recordsfiled in the filing office do not require Sgnatures for their effectiveness. Subsection
(1)(a) subtitutes for the debtor’ s Signature on a financing statement the requirement thet the
debtor authorize in an authenticated record the filing of an initia financing statement or an
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amendment that adds collateral. Also, under subsection (1)(a), if an amendment adds a debtor,
the debtor who is added must authorize the amendment. Of course, afiled financing Statement is
ineffective to perfect a security interest if the filing is not authorized.

Under subsection (2), the authentication of a security agreement ipso facto congtitutes the
debtor’ s authorization of thefiling of afinancing statement covering the collaterd described in
the security agreement. The secured party need not obtain a separate authorization. Smilarly, a
new debtor’ s becoming bound by a security agreement ipso facto congtitutes the new debtor’s
authorization of thefiling of afinancing statement covering the collaterd described in the

security agreement by which the new debtor has become bound.

Under subsection (1)(b), the holder of an agriculturd lien may file afinancing satement
covering collatera subject to the lien without obtaining the debtor’ s authorization.

Under subsection (3)(a) most amendments may not be filed unless the secured party of record
authorizes thefiling. However, under subsection (3)(b), the authorization of the secured party of
record is not required for the filing of atermination statement if the secured party of record failed
to send or file a termination statement as required by 679.5131, the debtor authorizesit to be
filed, and the termination statement so indicates.

Subsection (4) dedls with multiple secured parties of record. It permits each secured party of
record to authorize the filing of amendments.

Subsection (5) provides that, by acquiring collatera in which a security interest or agricultura
lien continues under s 679.315(1), adebtor authorizes thefiling of an initid financing, and an
amendment, covering the collateral and property that become collateral under s. 679.315(1)(b).
Section 679.510, regarding effectiveness of filed record.

Subsection (1) provides that afiled financing statement is effective only to the extent it was filed
by a person entitled to file it.

Subsection (2) of this section prevents afiling authorized by one secured party of record from
affecting the rights and powers of another secured party of record without the latter’ s consent.

Subsection (4) provides that a continuation statement may be filed only within the sx months
immediately before lgpse. See 679.514(1). Thefiling office is obligated to reject a continuation
gatement that isfiled outside the six-month period.

Section 679.511, regarding secured party of record.

Section 679.512, regarding amendment of financing statemen.
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This section addresses changes to financing statements, including addition and deletion of
collaterdl.

An amendment under this Article may identify only the information contained in afinancing
gatement that isto be changed; dternativey, it may take the form of an amended and restated
financing Statement.

This section permits secured parties of record to make changesin the public record without the
need to obtain the debtor’ s sgnature. However, the filing of an amendment that adds collatera
or adds a debtor must be authorized by the debtor or it will not be effective.

With respect to the added debtor, for purposes of determining the priority of the security interest,
subsection (4) provides that the time of filing is the time of the filing of the amendment, not the
time of the filing of theinitid financing tatement. However, subsection (2) provides that the
effectiveness of the financing statement Iapses with respect to added debtor at the time it 1apses
with respect to the origind debtor.

Subsection (5) assures that there will be a debtor and secured party of record for every financing
Satement.

Section 679.513, regarding termination statement.

This section specifies when a secured party must cause the secured party of record to file or send
to the debtor a termination statement for a financing satement.

Subsections (1) and (2) apply to afinancing statement covering consumer goods. Subsection (3)
gopliesto other financing statements. Subsection (1) and (3) each makes explicit what was
implicit under former Article 9: If the debtor did not authorize the filing of afinancing Satement
in the firg place, the secured party of record should file or send atermination statement. The
ligbility imposed upon a secured party thet fails to comply with subsection (1) or (3) isidentica
to that impaosed for the filing of an unauthorized financing statement or amendment. See Section
9-625(€).

Subsection (4) sates the effect of filing atermination statement: the reated financing statement
ceases to be effective. If one of severd secured parties of record files atermination statement,
subsection (4) applies only with respect to the rights of the person who authorized the filing of
the termination statement. The financing satement remains effective with respect to the rights of
the others.

Section 679.514, regarding assignment of powers of secured party of secured party of record.

This section provides a permissve device whereby a secured party of record may effectuate an

assignment of its power to affect afinancing satement. 1t may aso be useful for a secured party
who has assigned all or part of its security interest or agricultura lien and wishes to have the fact
noted of record, so that inquiries concerning the transaction would be addressed to the assignee.
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Asagenerd matter, this section preserves the opportunity given by former 679.405 to assign a
security interest of record in one of two different ways. Under subsection (1), a secured party
may assign dl of its power to affect afinancing Satement by naming an assgneein theinitid
financing statement. The secured party of record may accomplish the same result under
subsection (2) by making a subsequent filing. Subsection (2) dso may be used for an assgnment
of only some of the secured party of record’ s power to affect afinancing statement, eg., the
power to affect the financing statement as it relates to particular items of collaterd or asit relates
to an undivided interest in a security interest in dl the collaterd. Aninitid financing Satement
may not be used to change the secured party of record under these circumstances. However, an
amendment adding the assignee as a secured party of record may be used.

Section 679.515, regarding duration and effectiveness of financing statement; effect of lgpsed
financing statement.

Subsection (1) states the generd rule that a financing Satement is effective for afive-year period
unlessits effectiveness is continued under this section. Subsection (2) provides that if the
finencing statement relates to a public-finance transaction or a manufactured- home transaction
and S0 indicates, the financing statement is effective for 30 years.  Under subsection (6), a
financing satement filed againg a tranamitting utility remains effective indefinitdy, until a
termination statement isfiled. Likewise, under subsection (7), amortgage effective as afixture
filing remains effective until its effectiveness terminates under redl-property law.

Subsection (3) provides that when the period of effectiveness under subsection (1) or (2) expires,
the effectiveness of the financing statement lgpses.

Subsection (4) explains when a continuation statement may be filed. Subsection (5) specifiesthe
effect of a continuation statement and provides for successve continuation statements.

Section 679.516, regarding what condtitutes filing; effectiveness of filing.

Subsection (1) dedls genericaly with what condtitutes filing of arecord, including an initia
financing statement and amendments of al kinds (e.g., assgnments, termination satements, and
continuation statements). It follows former s.679.403(1), under which either acceptance of a
record by the filing office or presentation of the record and tender of the filing fee condtitutes

filing,

Subsection (2) provides an exclusve lis of grounds upon which the filing office may regject a
record.

Subsection (4) dedswith the filing office' s unjustified refusa to accept arecord.

Under subsection (3)(a), if the filing office cannot read or decipher information, the informeation
is not provided by arecord for purposes of subsection (2).
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8. Clasdfication of Records. For purposes of subsection (b), arecord that does not indicateit is
an amendment or identify an initid financing Satemert to which it relates is deemed to be an
initid financing statement.  See subsection (€)(2).

Subsections (5) and (6) provide the filing officer the ability to conditionally accept and then
reject financing statements for specific reasons, but it also protects the secured party if the filing
officer makes amigtake. The wrong filing office, falure to atach an exhibit, and prior
termination grounds have been moved from being the basis for an asolute rgectionto a
conditiond filing to provide lenders the comfort thet they will get afiling date which will be
effective in the event the conditionaly filed statement is later determined to be vdid.

Section 679.517, regarding effect of indexing errors.

This section provides that the filing officg s error in mis-indexing a record does not render
ineffective an otherwise effective record.

Section 679.518, regarding claim concerning inaccurate or wrongfully filed record.

Subsection (1) affords the debtor the right to file a correction statement. Among other
requirements, subsection (2) provides that the correction statement must provide the basis for the
debtor’ s belief that the public record should be corrected. These provisions, which resemble the
andogous remedy in the Fair Credit Reporting Act, 15 U.S.C. § 1681i, afford an aggrieved
person the opportunity to sate its position on the public record. They do not permit an aggrieved
person to change the legd effect of the public record. Thus, athough afiled correction statement
becomes part of the “financing Statement,” pursuant to subsection (3), the filing does not affect
the effectiveness of theinitid financing statement or any other filed record.

Section 679.519, regarding numbering, maintaining, and indexing records, communicating
information provided in records.

Subsections (1) through (5) et forth the duties of the filing office with respect to filed records.
Subsection (8), which is new, imposes a minimum standard of performance for those duties.
Subsection (6) requires the filing office to maintain appropriate storage and retrieva facilities,
and subsection (7) contains minimum requirements for the retention of records.

Section 679.520, regarding acceptance and refusal to accept record.

Subsection (1) both prescribes and limits the bases upon which the filing office must and may

reject records by reference to the reasons set forth in 679.516(2). For the most part, the bases for
rejection are limited to those that prevent the filing office from deding with arecord that it

receives -- because some of the requisite information (e.g., the debtor’s name) is missing or

cannot be deciphered, because the record is not communicated by amethod (e.g., it iSMIME
rather than UU-encoded) or medium (e.g., it iswritten rather than eectronic) that the filing office
accepts, or because thefiler failsto tender an amount equd to or greater than thefiling fee.
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Subsection (3) provides that, if the filing office accepts a financing statement that does not give
thisinformation & dl, thefiling isfully effective.

Subsection (2) requires the filing office to communicate the fact of rejection and the reason
therefore within a fixed period of time.

Under subsection (4), the provisions of this Part apply to each debtor separately. Thus, afiling
office may rgect aninitid financing Statement or other record as to one named debtor but accept
it asto the other.

Section 679.521, regarding uniform form of written financing statement and amendment.

This section provides that the Secretary of State shal develop or approve mandatory forms for
usein filing under this chapter.

Section 679.522, regarding maintenance and destruction of records.

Subsection (1) requires the filing office to maintain arecord of the information in afinendng
Statement for at least one year after |apse.

Subsection (2) permits the filing office immediately to destroy written records evidencing a
financing statement, provided that the filing office maintains ancther record of the informeation
contained in the financing statement as required by subsection (1).

Section 679.523, regarding information from filing office; sde or license of records.

Subsections (1) and (2) require the filing office to acknowledge the filing of arecord. Under
subsection (1), thefiling office is required to acknowledge the filing of awritten record only
upon request of the filer. Subsection (2) requires the filing office to acknowledge the filing of a
non-written record even in the absence of arequest from thefiler.

Subsaction (3) permits the filing office to respond by communicating “in any medium.”

Some searchers find it necessary to introduce the results of their search into evidence. Because
officia written certificates might be introduced into evidence more essly then officid
communications in another medium, subsection (3) affords States the option of requiring the
filing office to issue written certificates upon request. Subsection (3) recognizes that some States
may prefer to permit the filing office to respond in another medium, as long as the response can
be admitted into evidence in the courts of that State without extringc evidence of its authenticity.

Subsection (4) requires that the filing office respond to arequest for information no later than
two business days after it receives the request.

Section 679.524, Provides that a delay by the filing office beyond a prescribed time period is
excused under certain circumstances.
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Section 679.525, regarding fees.

This section contains al fee requirements for filing, indexing, and responding to requests for
information.

Section 679.526, regarding filing-office rules.

This section requires the adoption of rulesto carry out the provisons of Article 9. Thefiling-
office rules must be consistent with the provisions of the statute and adopted in accordance with
loca procedures. The publication requirement informs secured parties about filing- office
practices, aids secured parties in evauating filing-related risks and costs, and promotes regulaity
of gpplication within the filing office.

Section 679.527, regarding authority to delegate.

This section adlows the Secretary of State to delegete the filing office and officer dutiesto a
private vendor under a contract, subject to the Secretary retaining certain oversght rights and
duties, including those regarding the rgection of financing statements tendered for filing. Certain
protections are provided to the state in the event the private filing agency ceases operations,
becomes insolvent, or files for bankruptcy.

Section 6. -- Cregating anew Part VI of ch. 679, F.S,, regarding defaullt.

Section 679.601, regarding rights after default; judicid enforcement; consignor or buyer of
accounts, chattel paper, payment intangibles, or promissory notes.

Under subsection (1) the secured party’ srights arise “[after default.” Asdid former s.679.501,
this Article leaves to the agreement of the parties the circumstances giving rise to a defallt.

Under subsection (2) of this section, 679.207 applies not only to possession before default but
a0 to possession after default. Subsection (2) aso has been conformed to 679.207, which,
unlike former 679.207, gppliesto secured parties having control of collaterd.

Subsection (3) permits the smultaneous exercise of remedies.

Under subsection (1) a secured party may reduce its clam to judgment or foreclose its interest by
any available procedure outsde this Article under gpplicable law. Subsection (5) makes clear
that any judicid lien thet the secured party may acquire againgt the collaterd effectively isa
continuation of the origina security interest (if perfected) and not the acquigition of anew

interest or atrandfer of property on account of a preexisting obligation. Subsection (5), however,
provides that the lien relates back to the earlier of the date of filing or the date of perfection.

Under subsection (5), the tatute creeting an agriculturd lien would govern whether and the date
to which an execution lien relates back.
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Subsection (6) makes clear that an execution sale is an appropriate method of foreclosure
contemplated by this Part.

Subsection (7) provides that, except as provided in 679.607(3), the duties imposed on secured
parties do not apply to buyers of accounts, chattel paper, payment intangibles, or promissory
notes.

Subsection (3) does not expresdy include agood faith requirement and Foridalaw does not
impose that requirement. See generally Flagship Nationa Bank v. Gray Didtribution Systems,
Inc., 485 So.2d 1336 (Fla. 3rd DCA 1986), rev. den. 497 So.2d 1217 (Fla. 1986). Quest v.
Barnett Bank of Pensacola, 397 So.2d 1020 (Fla. 1st DCA 1981). Gottschamer v. August,
Thompson, Sherr, Clark & Shafer, P.A., 438 So.2d 408 (Fla. 2d DCA 1983).

Section 679.602, regarding waiver and variance of rights and duties.

The specified rights of the debtor and duties of the secured party may not be waived or varied
except as stated.

This section revises former 679.501(3) by redtricting the ability to waive or modify additiona
specified rights and duties: (i) duties under 679.207(2)(d)(3), which deals with the use and
operation of consumer goods, (ii) the right to a response to arequest for an accounting,
concerning alist of collaterd, or concerning a statement of account (679.210), (iii) the duty to
callect collatera in acommercidly reasonable manner (679.607), (iv) theimplicit duty to refrain
from abreach of the peace in taking possession of collaterd, (v) the duty to gpply noncash
proceeds of collection or digpogition in acommercidly reasonable manner, (vi) theright to a
specid method of caculating asurplus or deficiency in certain digpostions to a secured party, a
person related to secured party, or a secondary obligor, (vii) the duty to give an explanation of
the cdculation of a surplus or deficiency, (viii) the right to limitations on the effectiveness of
certain waivers, and (ix) the right to hold a secured party liable for failure to comply with this
Article.

Section 679.603, regarding agreement on standards concerning rights and duties.

Subsection (1), like former 679.501(3), permits the parties to set standards for compliance with
the rights and duties under this Part if the standards are not “manifestly unreasonable.” Under
subsection (2), the parties are not permitted to set standards measuring fulfillment of the secured
party’s duty to take collateral without breaching the peace.

Section 679.604, regarding procedure if security agreement coversrea property or fixtures

Subsection (1), like former 679.501(4), permits (but does not require) the secured party to
proceed as to both real and persona property in accordance with its rights and remedies with
respect to the real property. Subsection (1) also makes clear that a secured party who exercises
rights under Part 6 with respect to persond property does not prejudice any rights under red-

property law.
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Subsection (2) isnew. It makes clear that, subject to subsection (3), asecurity interest in
fixtures may be enforced either under redl- property law or under any of the gpplicable provisons
of Part 6, including sde or other disposition either before or after remova of the fixtures.

Subsection (3) generaly follows former 679.313(8). It gives the secured party the right to
remove fixtures under certain circumstances. A secured party whose security interest in fixtures
has priority over owners and encumbrancers of the real property may remove, upon advanced
notice, the collatera from the rea property. However, subsection (4) requires the secured party
to remburse any owner (other than the debtor) or encumbrancer for the cost of repairing any
physica injury caused by the removal.

Section 679.605, regarding unknown debtor or secondary obligor.

This section relieves a secured party from duties owed to a debtor or obligor, if the secured party
does not know about the debtor or obligor. Similarly, it relieves a secured party from duties
owed to asecured party or lienholder who has filed a financing statement againgt the debtor, if
the secured party does not know about the debtor.

Section 679.606, regarding time of default for agricultura lien.

This section explains when “default” occurs in the agricultura-lien context. It requires oneto
consult the enabling statute to determine when the lienholder is entitled to enforce the lien.

Section 679.607, regarding collection and enforcement by secured party.

This section dlows the assignee to liquidate collatera by collecting whatever may become due
on the collatera, whether or not the method of collection contemplated by the security
arrangement before default was direct (i.e., payment by the account debtor to the assignee,
“notification” financing) or indirect (i.e., payment by the account debtor to the assgnor,
“nonnatification” financing).

It explicitly provides for the secured party’ s enforcement of the debtor’ s rights in respect of the
account debtor’s (and other third parties’) obligations and for the secured party’ s enforcement of
supporting obligations with respect to those obligations. The rights of a secured party under
subsection (1) include the right to enforce claims that the debtor may enjoy againg others.

This section deals with the rights and duties of secured parties following default. However, as
did former 679.502 with respect to collection rights, this section aso gppliesto the collection and
enforcement rights of secured parties even if adefault has not occurred, as long as the debtor has
S0 agreed.

A secured party who holds a security interest in aright to payment may exercise theright to
collect and enforce under this section, even if the security interest is subordinate to a conflicting
security interest in the same right to payment.

This section permits a secured party to collect and enforce obligations included in collaterd inits
capacity as a secured party. It isnot necessary for a secured party first to become the owner of
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the collateral pursuant to a disposition or acceptance. However, the secured party’ srights, as
between it and the debtor, to collect from and enforce collatera against account debtors and
others obligated on collatera under subsection (1). This section does not regulate the duties of an
account debtor or other person obligated on collateral. Subsection (5) makes this explicit.

Subsections (1)(d) and (€) et forth the self-help remedy for a secured party whose collaterd isa
deposit account.

If asecurity interest of athird party is perfected by control (679.1041(1)(b) or (1)(c)), then after
default, and otherwise if 0 agreed, the secured party may ingtruct the bank to pay out the funds
in the account. If the third party has control under 679.104(1)(c), the depositary indtitution is
obliged to obey the ingtruction because the secured party isits cusomer. If the third party has
control under 679.104(1)(b), the control agreement determines the depositary indtitution’s
obligation to obey.

Subsection (2) addresses the situation in which the collateral consists of a mortgage note (or
other obligation secured by a mortgage on real property).

Subsection (3) provides that the secured party’ s collection and enforcement rights under
subsection (1) must be exercised in a commercialy reasonable manner. These rightsinclude the
right to settle and compromise claims againgt the account debtor.

The phrase “ reasonabl e attorney’ s fees and legd expenses,” which gppears in subsection (4),
includes only those fees and expenses incurred in proceeding againgt account debtors or other
third parties. The secured party’ sright to recover these expenses from the collections arises
automatically under this section. The secured party aso may incur other atorney’ s fees and
legal expensesin proceeding against the debtor or obligor.

Subsection (6) provides that nothing in subsection (2) isintended to creste aright of nonjudicia
foreclosurein this date.

Section 679.608, regarding application of proceeds of collection or enforcement; liability for
deficiency and right to surplus.

Subsections (1) and (2) modify former 679.502(2) by explicitly providing for the gpplication of
proceeds recovered by the secured party in substantialy the same manner as provided in
679.615(1) and (5) for dispositions of collateral.

Subsections (1)(d) and (2) omit, as unnecessary, the references contained in former 679.502(2) to
agreements varying the basdline rules on surplus and deficiency.

Subsection (1)(c) addresses the Situation in which an enforcing secured party receives noncash
proceeds.

Under subsection (1)(c), the secured party is under no duty to apply the note or its value to the
outstanding obligation unlessits failure to do so would be commercidly unreasonable. If the
secured party does apply the note to the outstanding obligation, however, it must do soina
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commercidly reasonable manner. The parties may provide for the method of application of
noncash proceeds by agreement, if the method is not manifestly unreasonable.

Theincluson in subsection (1)(a)(3) of “other lien” imposes anew duty upon the secured party
to determine and pay proceeds to additiona persons or entities.

Subsection (3) provides procedures regarding interpleader between competing creditors. The
debtor is not responsible for attorney’ s fees incurred in such interpleader unless the debtor
intentionally intervenesin the case,

Section 679.609, regarding secured party’ s right to take possession after default.

This section follows former 679.503 and earlier uniform legidation. It provides that the secured
party is entitled to take possession of collaterd after defaullt.

More than one secured party may be entitled to take possession of collatera under this section.
Conflicting rights to possession among secured parties are resolved by the priority rules of this
Article. Thus, asenior secured party is entitled to possesson as againg ajunior clamant. Nor-
UCC law governs whether ajunior secured party in possession of collaterd isliable to the senior
in converson. Normally, ajunior who refuses to reinquish possession of collaterd upon the
demand of a secured party having a superior possessory right to the collateral would beliablein
conversion.

In the case of some collatera, such as heavy equipment, the physica remova from the debtor’s
plant and the storage of the collaterd pending disposition may beimpracticd or unduly
expensve. This section follows former 679.503 by providing thet, in lieu of removal, the
secured party may render equipment unusable or may dispose of collateral on the debtor’s
premises. Unlike former 679.503, however, this section explicitly conditions these rights on the
debtor’s default.

This section follows former 679.503 aso by validating a debtor’ s agreement to assemble
collatera and make it available to a secured party a a place that the secured party designates.

Section 679.610, regarding disposition of collaterd after default.

Subsection (1) follows former 679.504 by permitting a secured party to dispose of collatera ina
commercialy reasonable manner following adefault. Although subsection (2) permits both

public and private digpostions, “every aspect of adigpogtion . . . must be commercidly
reasonable.” Subsection (1) does not restrict dispositions to saes; collateral may be sold, leased,
licensed, or otherwise disposed.

Under subsection (2) every aspect of adispodition of collaterd must be commercidly reasonable.
This requirement explicitly includes the “method, manner, time, place and other terms.”

Former 679.504(1) appeared to give the secured party the choice of disposing of collaterd ether
“in its then condition or following any commercidly reasonable preparation or processng.”
Subsection (1) retains the substance of the quoted language. Subsection (1) does not grant the
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secured party the right to dispose of the collaterd “in its then condition” under al circumstances.
A secured party may not dispose of collateral “in its then condition” when, taking into account
the costs and probable benefits of preparation or processing and the fact that the secured party
would be advancing the costs at itsrisk, it would be commercialy unreasonable to dispose of the
collaterd in that condition.

Disposition rights under subsection (1) are not limited to first-priority security interests. Rather,
any secured party as to whom there has been a default enjoys the right to dispose of collaterd
under this subsection.

A “recognized market,” as used in subsection (3) is onein which theitems sold are fungible and
prices are not subject to individua negotiation.

Subsection (4) affords the transferee in a disposition under this section the benefit of any title,
possession, quiet enjoyment, and Smilar warranties that would have accompanied the disposition
by operation of non-Article 9 law had the disposition been conducted under other circumstances.

Subsection (5) explicitly provides that these warranties can be disclaimed either under other
applicable law or by communicating a record containing an express disclamer. The record need
not be written, but an ord communication would not be sufficient. Subsection (6) providesa
sample of wording that will effectively exclude the warranties in a disposition under this section,
whether or not the exclusion would be effective under non-Article 9 law.

Section 679.611, regarding natification before disposgtion of collaterd.

This section requires a secured party who wishes to dispose of collateral under 679.610 to send
“a reasonabl e authenticated natification of digpogtion” to specified interested persons, subject to
certain exceptions. The natification must be reasonable as to the manner in which it is sent, its
timeliness (i.e., areasonable time before the diposition is to take place), and its content.

This section imposes a duty to send notification of a disposition not only to the debtor but dso to
any secondary obligor. Subsections (2) and (3) provide that secondary obligors (sureties) are
entitled to receive natification of an intended disposition of collaterd, regardless of who created
the security interest in the collaterd. If the surety created the security interest, it would be the
debtor. If it did not, it would be a secondary obligor.

Under subsection (2), the principa obligor (borrower) is not always entitled to notification of

dispostion.

Many of the problems arisng from dispostions of collatera encumbered by multiple security
interests can be amdiorated or solved by informing al secured parties of an intended disposition
and affording them the opportunity to work with one another. To this end, subsection (3)(c)(2)
expands the duties of the foreclosing secured party to include the duty to notify (and the
corresponding burden of searching the files to discover) certain competing secured parties.

To determine who is entitled to notification, the foreclosing secured party must determine the
proper office for filing afinancing statement as of a particular date, measured by reference to the
“notification date,” as defined in subsection (1). The secured party must ascertain whether any
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financing statements covering the collateral and indexed under the debtor’ s name, as the name
exiged as of that date, in fact werefiled in that office.

Under subsection (3)(c)(3), the secured party also must notify a secured party who has perfected
a security interest by complying with a statute or treety described in Section 9-311(a), such asa
certificate-of-title Satute.

Subsection (5) provides a*“ safe harbor” that takes into account the delays that may be attendant
to recalving information from the public filing offices. It provides, generdly, that the secured
party will be deemed to have satisfied its natification duty under subsection (3)(c)(2) if it
requests a search from the proper office at least 20 but not more than 30 days before sending
notification to the debtor and if it also sends a natification to al secured parties (and other
lienholders) reflected on the search report. The secured party’ s duty under subsection (c)(3)(B)
adso will be satidfied if the secured party requests but does not receive a search report before the
notification is sent to the debtor.

5. Authentication Requirement. Subsections (2) and (3) explicitly provide that a notification of
disposition must be “authenticated.”

Subsection (6) which provides where the notices are to be sent.

New subsection (6) makesit clear that there is no obligation to give natification of a digposition
in the case of perishable collaterd or collaterd customarily sold on arecognized market (e.g.,
marketable securities).

Section 679.612, regarding timeliness of notification before disposition of collaterd.

Subsection (1) provides that, subject to subsection (2), whether natification is reasonably timely
isaquestion of fact. This generdly means that the notification must be sent at areasonable time
in advance of the date of a public dispostion or the date after which a private dispostionisto be
made.

The 10-day notice period in subsection (2) is intended to be a“safe harbor” and not aminimum
requirement. To qudify for the“safe harbor” the natification must be sent after default. A
natification aso must be sent in a commercialy reasonable manner.

Section 679.613, regarding contents and form of notification before disposition of collaterd.

Subsection (1) provides alig of itemsthat if contained in the notification of digpostion, will be
sufficient as amatter of law, unless the parties agree otherwise. Although a secured party may
choose to include additiona information concerning the transaction or the debtor’ s rights and
obligations, no additiona information is required unless the parties agree otherwise. A
notification that lacks some of the information set forth in subsection (1) neverthedess may be
aufficent if found to be reasonable by the trier of fact, under subsection (2). A properly
completed sample form of noatification in subsection (5) or in 679.614(3) is an example of a
notification that would contain the information set forth in subsection (1). Under subsection (4),
however, no particular phrasing of the notification is required.
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Section 679.614, regarding contents and form of notification before dispostion of collaterd ;
consumer-goods transaction.

Subsection (1) sets forth the information required for a reasonable natification in a consumer-
goods transaction. A natification that lacks any of the information set forth in subsection (1) is
insufficient as ametter of law.

Although subsection (2) provides that a particular phrasing of anotification is not required,
subsection (3) specifies a safe-harbor form that, when properly completed, satisfies subsection
(2). Subsections (4), (5), and (6) contain special rules applicable to erroneous and additional
information. Under subsection (4), a notification in the safe- harbor form specified in subsection
(3) isnot rendered insufficient if it contains additiond information at the end of the form.
Subsection (5) provides that non-mideading errorsin information contained in anotification are
permitted if the safe-harbor form is used and if the errors are in information not required by
subsection (1). Findly, if anatification isin aform other than the subsection (3) safe-harbor
form, other law determines the effect of including in the natification information other than that
required by subsection (1).

Section 679.615, regarding application of proceeds of disposition; liability for deficiency and
right to surplus.

This section contains the rules governing gpplication of proceeds and the debtor’ s ligbility for a
deficiency following adisposition of collateral. Subsection (1) sets forth the basic order of
gpplication. The proceeds are gpplied firgt to the expenses of diposition, second to the
obligation secured by the security interest that is being enforced, and third, in the specified
circumstances, to interests that are subordinate to that security interest.

Subsections (1) and (4) dso address the right of a consignor to receive proceeds of a disposition
by a secured party whose interest is senior to that of the consignor. Subsection (1) requiresthe
enforcing secured party to pay excess proceeds first to subordinate secured parties or lienholders
whose interests are senior to that of aconsgnor and, finaly, to aconsgnor. Inasmuch asa
consignor is the owner of the collaterd, secured parties and lienholders whose interests are junior
to the conggnor’ sinterest will not be entitled to any proceeds. In like fashion, under subsection
(4)(a) the debtor is not entitled to a surplus when the enforcing secured party is required to pay
over proceeds to a consignor.

Subsection (3) addresses the gpplication of noncash proceeds of a disposition, such as a note or
lease.

Under subsection (3), the secured party is under no duty to apply the noncash proceeds (here, the
chattel paper) or their value to the secured obligation unlessiits failure to do so would be
commercidly unreasonable.

4. Surplus and Deficiency. Subsection (4) dedswith surplus and deficiency. It revises former
679.504(2) by imposing an explicit requirement that the secured party “pay” the debtor for any
surplus, while retaining the secured party’ s duty to “account.” Inasmuch as the debtor may not
be an obligor, subsection (4) provides that the obligor (not the debtor) isligble for the deficiency.
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The specid rule governing surplus and deficiency when receivables have been sold likewise

takes into account the distinction between a debtor and an obligor. Subsection (4) aso addresses
the Stuation in which a consignor has an interest that is subordinate to the security interest being
enforced.

Subsection (6) provides a specid method for caculating a deficiency or surplus when the
secured party, a person related to the secured party, or a secondary obligor acquiresthe collatera
a aforeclosure dispogtion.

Subsection (8) provides the secured party with aright to interplead with respect to the remaining
proceeds and to require indemnity.

Section 679.616, regarding explanation of caculation of surplus or deficiency.

This section reflects the view that, in every consumer-goods transaction, the debtor or obligor is
entitled to know the amount of a surplus or deficiency and the basis upon which the surplus or
deficiency was cdculated. Under subsection (2)(a), a secured party is obligated to provide this
information (an “explanation,” defined in subsection (1)(a)) no later than the time that it accounts
for and pays a surplus or the time of its first written attempt to collect the deficiency. The

obligor need not make arequest for an accounting in order to receive an explanation. A secured
party who does not attempt to collect adeficiency in writing or account for and pay a surplus has
no obligation to send an explanation under subsection (2)(a) and, consequently, cannot be liable
for noncompliance.

A debtor or secondary obligor need not wait until the secured party commences written
collection effortsin order to receive an explanation of how a deficiency or surplus was
caculated. Subsection (2)(b) obliges the secured party to send an explanation within 14 days
after it recaives a“request” (defined in subsection (2)(b)).

Subsection (3) contains the requirements for how a caculation of asurplus or deficiency must be
explained in order to satisfy subsection (1)(a)(2). It gives a secured party some discretion
concerning rebates of interest or credit service charges. The secured party may include these
rebates in the aggregate amount of obligations secured, under subsection (3)(a), or may include
them with other types of rebates and credits under subsection (3)(e). Rebates of interest or credit
sarvice charges are the only types of rebates for which this discretion is provided. |If the secured
party provides an explanation that includes rebates of pre-computed interes, its explanation must
so indicate. The expenses and attorney’ s fees to be described pursuant to subsection (3)(d) are
those relaing to the most recent disposition, not those that may have been incurred in connection
with earlier enforcement efforts and which have been resolved by the parties.

A secured party who fails to comply with subsection (2)(b) isligble for any loss caused plus
$500. A secured party who fails to send an explanation under subsection (2)(a) isliable for any
loss caused plus, if the noncompliance was “part of a pattern, or consistent with a practice of
noncompliance,” $500.

Section 679.617, regarding rights of transferee of collatera.
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Subsection (1) satsforth the rights acquired by persons who qualify under subsection (2)
transferees who act in good faith. Subsection (1) makes clear that the ownership interest of a
person who bought the collatera subject to the security interest is terminated by a subsequent
disposition under this Part.

Subsection (2) now contains a unitary standard that applies to transfereesin both private and
public dispostions--acting in good faith.

Subsection (3) specifies the consequences for atransferee who does not qudify for protection
under subsections (1) and (2) (i.e., atransferee who does not act in good faith). The transferee
takes subject to the rights of the debtor, the enforcing secured party, and other security interests
or other liens.

Section 679.618, regarding rights and duties of certain secondary obligors.

This section, like former 679.504(5), does not congtitute a generd and comprehensive rule for
alocating rights and duties upon assignment of a secured obligation. Rather, it gppliesonly in
gtuationsinvolving a secondary obligor described in subsection (1).

Subsection (1)(a) applies when there has been an assgnment of an obligation that is secured at
thetimeitisassgned. Similarly, subsection (1)(c) applies only when the secondary obligor is
subrogated to the secured party’ s rights with respect to collaterd. Smilarly, if the secured party
disposes of some of the collaterd and the secondary obligor theresfter discharges the remaining
obligation, subsection (1) gpplies only with repect to rights and duties concerning the remaining
collaterd, and, under subsection (2), the subrogation is not a digpogtion of the remaining
collaterd.

Under subsection (1), arecourse party acquires rights and incurs obligations only “after” one of
the pecified circumstances occurs. This makes clear that when a successor assignes, transferee,
or subrogee becomes obligated it does not assume any liability for earlier actions or inactions of
the secured party whom it has succeeded unless it agreesto do so. Once the successor becomes
obligated, however, it isresponsble for complying with the secured party’ s duties theresfter.

Under subsection (b), the same event (assignment, transfer, or subrogation) that givesriseto
rights to, and imposes obligations on, a successor relievesits predecessor of any further duties
under thisArticle.

Section 679.619, regarding transfer of record or legd title.

Subsection (1) provides alist of conditions which dictate when a secondary obligor acquiresthe
rights and becomes obligated to perform the duties of the secured party after the secondary
obligor.

Subsection (2) provides a smple mechanism for obtaining record or legd ftitle, for use primarily
when other law does not provide one. Subsection (2) contemplates atransfer of record or legd
titteto athird party, following a secured party’ s exercise of its disposition or acceptance
remedies under this Part, aswell as atransfer by a debtor to a secured party prior to the secured
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party’s exercise of those remedies. Under subsection (3), atransfer of record or legd title (under
subsection (2) or under other law) to a secured party prior to the exercise of those remedies
merdly puts the secured party in aposition to passlega or record title to atransferee at
foreclosure. A secured party who has obtained record or legd title retains its duties with respect
to enforcement of its security interest, and the debtor retainsits rights as well.

Section 679.620, regarding acceptance of collatera in full or partid satisfaction of obligation;
compulsory dispogition of collaterd.

Subsection (1) setsforth the conditions necessary to an effective acceptance of collaterd in full
or patid satisfaction of the secured obligation.

Subsection (1)(a) requires the debtor’s consent. Under subsections (3)(a) and (3)(b), the debtor
may consent by agreeing to the acceptance in writing after default. Subsection (c)(2) contains an
dternative method by which to satisfy the debtor’ s-consent condition in subsection (1)(a). It
follows the proposal-and-objection mode found in former 679.505: The debtor consentsiif the
secured party sends a proposal to the debtor and does not receive an objection within 30 days.
Under subsection (3)(a), however, that sllence is not deemed to be consent with respect to
acceptances in partia satisfaction.

Subsection (1)(b) contains the second condition to the effectiveness of an acceptance under this
section-the absence of atimely objection from a person holding ajunior interest in the collatera
or from a secondary obligor.

Subsections (1)(c) and (1)(d) contain specid rules for transactions in which consumers are
involved.

To ensure that the debtor cannot unilateraly cause an acceptance of collaterd, subsection (2)
provides that compliance with the conditions of subsection (1) is necessary but not sufficient to
cause an acceptance of collateral. Rather, under subsection (2), acceptance does not occur
unless, in addition, the secured party consents to the acceptance in an authenticated record or
sends to the debtor a proposal.

This section does not impose any formdities or identify any steps that a secured party must take
in order to accept collatera once the conditions of subsections (1) and (2) have been met.

Subsection (4) explains when an objection istimely and thus prevents an acceptance of collatera
from taking effect.

Subsection (5) imposes an obligation on the secured party to dispose of consumer goods under
certain circumstances. Subsection (6) explains when a disposition that is required under
subsection (5) istimey. An effective acceptance of collatera cannot occur if subsection (5)
requires a dispogition unless the debtor waives this requirement pursuant to 679.624(2).
Moreover, a secured party who takes possession of collateral and unreasonably ddlays
dispogition violates subsection (5), if gpplicable, and may aso violate 679.610 or other
provisons of this Part. Subsection (e) eliminates as superfluous the express satutory reference
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to “converson” found in former 679.505. Remedies available under other law, including
converson, remain available under this Article in gppropriate cases.

Subsection (7) prohibits the secured party in consumer transactions from accepting collaterd in
partid satisfaction of the obligation it secures.

Section 679.621, regarding notification of proposal to accept collatera.

Subsection (1) specifiesthree classes of competing claimants to whom the secured party must
send notification of its proposd: (i) those who notify the secured party thet they clam an

interest in the collaterd, (ii) holders of certain security interests and liens who have filed againg
the debtor, and (iii) holders of certain security interests who have perfected by compliance with a
gatute (including a certificate- of- title Satute), regulation, or treaty described in 679.3111(1).
Subsection (2) dso requires notification to any secondary obligor if the proposd isfor
acceptance in partid satisfaction.

Subsection (3) has been added to be consistent with s.679.611(6).
Section 679.622, regarding effect of acceptance of collateral.

Subsection (1) specifiesthe effect of an acceptance of collaterd in full or partid satisfaction of
the secured obligation.

Subsection (2) makes clear that subordinate interests are discharged under subsection (1)
regardless of whether the secured party complies with this Article.

Section 679.623, regarding right to redeem collateral.

Under this section, as under former 679.506, the debtor or another secured party may redeem
collaterd aslong as the secured party has not collected (679.607), disposed of or contracted for
the disposition of (679.610), or accepted (679.620) the collateral. 1t extends the right of
redemption to holders of nonconsensud liens.

Section 679.624, regarding waiver.

This section is alimited exception to 679.602, which generdly prohibits waiver by debtors and
obligors. It makes no provison for waiver of the rule prohibiting a secured party from buying at
its own privete digpostion.

Section 679.625, regarding remedies for failure to comply with article,
Subsections (1) and (2) provide the basic remedies afforded to those aggrieved by a secured

party’ sfalure to comply with this Article. Like dl provisonsthat create ligbility, they are
subject to 679.628, which should be read in conjunction with 679.605. Under subsection (1) an
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aggrieved person may seek injunctive relief, and under subsection (2) the person may recover
damages for losses caused by noncompliance.

3. Damages for Noncompliance with This Article. Subsection (2) sets forth the basic remedy for
;fallure to comply with the requirements of this Article: a damage recovery in the amount of loss
caused by the noncompliance. Subsection (3) identifies who may recover under subsection (2).

4. Minimum Damages in Consumer-Goods Transactions. Subsection (3)(b) provides a
minimum, statutory, damage recovery for a debtor and secondary obligor in a consumer-goods
transaction.

5. Supplementa Damages. Subsections (5) and (6) provide damages that supplement the
recovery, if any, under subsection (2). Subsection (5) imposes an additiona $500 ligbility upon
a person who fails to comply with the provisions specified in that subsection, and subsection (6)
imposes like damages on a person who, without reasonable excuse, fails to comply with a
request for an accounting or arequest regarding alist of collatera or statement of account under
679.210. However, under subsection (6), a person has a reasonable excuse for the failure if the
person never clamed an interest in the collatera or obligations that were the subject of the
request.

Subsection (7) limits the extent to which a secured party who fails to comply with arequest
regarding alist of collatera or statement of account may claim a security interest.

Section 679.626, regarding action in which deficiency or surplusisinissue.

The basic damage remedy under 679.625(2) is subject to the specid rulesin this section for
transactions other than consumer transactions. This section addresses Situations in which the
amount of adeficiency or surplusisin issue, i.e., Stuationsin which the secured party has
collected, enforced, disposed of, or accepted the collatera. It contains specid rules gpplicable to
adetermination of the amount of adeficiency or surplus.

Section 679.627, regarding determination of whether conduct was commercidly reasonable.

This section, which provides for determining whether conduct was commercialy reasonable,
contains rules that assst in that determination and provides for advance gpprova in gppropriate
gtuations. However, none of the specific methods of disposition specified in subsection (2) is
required or exclusive.

Section 679.628, regarding nonliability and limitation on ligbility of secured party; ligbility of
secondary obligor.

2. Exculpatory Provisons. Subsections (1), (2), and (3) contain provisions providing for
nonliability and alimitation or liakility for secured parties. Without this group of provisons, a
secured party could incur liability to unknown persons and under circumstances that would not
alow the secured party to protect itsdlf.



BILL: CS/SB 386 Page 89

Subsection (4) excludes noncompliance with 679.616 entirely from the scope of statutory
damage liability under 679625(3)(b).

Subsection (5) ensures that a secured party will incur statutory damages only once in connection
with any one secured obligation.

Section 7. -- Cregting anew Part VII of ch. 679, F.S,, regarding transition rules for changes to
ch. 679, F.S.

Section 679.701, establishes an effective date of July 1, 2001.
Section 679.702, regarding savings clause,

Subsection (1) contains the generd rule that this Article applies to transactions, security interests,
and other liens within its scope, even if the transaction or lien was entered into or created before
the effective date. Thus, secured transactions entered into under former Article 9 must be
terminated, completed, consummated, and enforced under this Article. Subsection (2) isan
exception to the generd rule. It gppliesto valid, pre-effective-date transactions and liens that
were not governed by former Article 9 but would be governed by this Article if they had been
entered into or created after this Article takes effect. Under subsection (2), these vaid
transactions, such as the creation of agriculturd liens and security interests in commercia tort
clams, retain thair vaidity under this Article and may be terminated, completed, consummated,
and enforced under this Article. However, these transactions also may be terminated, completed,
consummated, and enforced by the law that otherwise would apply had this Article not taken
effect.

Subsection (3) provides that this Article does not affect litigation pending on the effective date.
Section 679.703, regarding security interest perfected before effective date.

This section dedls with security interests that are perfected under former Article 9 or other
gpplicable law immediately before this Article takes effect. Subsection (1) provides that if the
Security interest would be a perfected security interest under this Article no further action need
be taken for the security interest to be a perfected security interest.

Subsection (2) deals with security interests that are enforcesble and perfected under former
Article 9 or other gpplicable law immediately before this Article takes effect but do not satisfy

the requirements for enforceability or perfection under this Article. Except as otherwise

provided in 679.705, these security interests are perfected security interests for one year after the
effective date. If the security interest satisfies the requirements for attachment and perfection
within that period, the security interest remains perfected theresfter. If the security interest
satisfies only the requirements for attachment within that period, the security interest becomes
unperfected at the end of the one-year period.

Section 679.704, regarding security interest unperfected before effective date.
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This section dedls with security interests that are enforceable but unperfected under former
Article 9 or other gpplicable law immediatdy before this Article takes effect. These security
interests remain enforcegble for one year after the effective date, and theresfter if the gppropriate
steps for atachment under this Article are taken before the one-year period expires. The security
interest becomes a perfected security interest on the effective date if, at that time, the security
interest satisfies the requirements for perfection under this Article. If the security interest does
not satisfy the requirements for perfection until sometime theregfter, it becomes a perfected
Security interest at that later time.

Section 679.705, regarding effectiveness of action taken before effective date.

This section addresses primarily the Situation in which the perfection step is taken under former
Article 9 or other gpplicable law before the effective date of this Article, but the security interest
does not attach until after that dete.

Subsection (1) gpplies when the perfection step is a step other than the filing of afinancing
gatement. If the step that would be avalid perfection step under former Article 9 or other law is
taken before this Article takes effect, and if a security interest attaches within one year after this
Article takes effect, then the security interest becomes a perfected security interest upon
attachment. However, the security interest becomes unperfected one year after the effective date
unless the requirements for attachment and perfection under this Article are satisfied within that

period.

Subsection (2) deals with financing statements that were filed under former Article 9 and which
would not have perfected a security interest under the former Article, but which would perfect a
Security interest under this Article. Under subsection (2), such afinancing statement is effective
to perfect a security interest to the extent it complies with this Article. Subsection (2) applies
regardless of the reason for thefiling.

Subsection (3) provides that a financing statement filed in the proper jurisdiction under former
679.103 remains effective for dl purposes, despite the fact that this Article would requirefiling
of afinancing atement in adifferent jurisdiction or in adifferent office in the same jurisdiction.
Subsection (3) provides that a financing statement filed in the jurisdiction determined by former
Section 9-103 becomes ineffective a the earlier of the time it would become ineffective under
the law of that jurisdiction or June 30, 2006.

A financing statement filed before the effective date of this Article may be continued only by
filing in the State and office designated by this Article. This result is accomplished in the
following manner: Subsection (4) indicates thet, as a generd matter, a continuation statement
filed after the effective date of this Article does not continue the effectiveness of afinancing
gtatement filed under the law designated by former 679.103. Ingtead, an initid financing
statement must be filed under 679.706. The second sentence of subsection (4) contains an
exception to the generd rule. It provides that a continuation statement is effective to continue
the effectiveness of afinancing satement filed before this Article takes effect if this Article
prescribes not only the same jurisdiction but dso the same filing office.
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In some cases, this Article reclassifies collaterd covered by afinancing statement filed under
former Article 9. For example, collatera consisting of the right to payment for red property sold
would be a“genera intangible’” under the former Article but an “account” under this Article. To
continue perfection under those circumstances, a continuation statement must comply with the
normal requirements for a continuation statement. See 679.515. In addition, the pre-effective-
date financing statement and continuation statement, taken together, must satisfy the
requirements of this Article concerning the sufficiency of the debtor’ s name, secured party’s
name, and indication of collatera.

Section 679.706, regarding when initid financing statement suffices to continue effectiveness of
financing Statement.

This section dedl's with continuing the effectiveness of financing Satements that are filed in the
proper State and office under former Article 9, but which would be filed in the wrong State or in
the wrong office of the proper State under this Article. This section provides the means by which
the effectiveness of such afinancing satement can be continued if this Article governs perfection
under the applicable choice-of-law rule: filing an initid finanang Satement in the office

specified by 679.501.

Section 679.707, regarding amendment or pre-effective dete financing statement.

This section addresses post-effective-date amendments to pre-effective-date financing
satements.

Determining how to amend a pre- effective- date financing statement requires onefirst to
determine the jurisdiction whose law applies. Subsection (2) providesthat, as a genera metter,
post- effective-date amendments to pre-effective-date financing Satements are effective only if
they are accomplished in accordance with the substantive (or local) law of the jurisdiction
governing perfection under Part 3 of thisArticle. However, under certain circumstances, the
effectiveness of afinancing statement may be terminated in accordance with the substantive law
of the jurisdiction in which the financing satement isfiled.

Subsection (3) provides three methods of effectuating a post-effective-date amendment to a pre-
effective-date financing statement.

Subsection (4) refers to the two methods by which a secured party may continue the
effectiveness of a pre-effective-date financing statement under this Part.

Section 679.708, regarding persons entitled to file initid financing Satement or continuation
Satement.

This section permits a secured party to file an initia financing tatement or continuation
statement necessary under this Part to continue the effectiveness of afinancing statement filed
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before this Article takes effect or to perfect or otherwise continue the perfection of a security
interest. Because afiling described in this section typically operates to continue the
effectiveness of afinancing satement whose filing the debtor dready has authorized, this section
does not require authorization from the debtor.

Section 679.709, regarding priority.

Subsection (1) providesthat, ordinarily, this Article determines the priority of conflicting dams
to collaterd. However, when the rdative priorities of the clams were established before this
Article takes effect, former Article 9 governs.

If this Article determines priority, subsection (2) may apply. It dedls with the casein which a
filing that occurs before the effective date of this Article would be ineffective to perfect a
Security interest under former Article 9 but effective under this Article. 679.322(1), the priority
of asecurity interest that attaches after this Article takes effect and is perfected in this manner
dates from the time this Article takes effect.

Subsection (2) does not apply to conflicting security interests each of which is perfected by a
pre-effective-date filing that was not effective under former Article 9 but is effective under this
Article.

Section 8. -- Amending s. 671.105, F.S,, regarding territorid gpplication of the uniform
commercia code.

Sections 679.301 through 679.307 should be consulted as to the rules for perfection of security
interests and agriculturd liens, the effect of perfection and non-perfection, and priority.

Section 9. -- Amending s. 671.201, F.S,, to provide conforming definitions applicable to al of
the uniform commercid code.

Section 10. — Amending s.672.103, F.S., changing a cross-reference to correspond to changes
mede by thisbill.

Section 11. -- Amending s. 672.210, F.S,, regarding delegation of performance and assignment
of rights.

Section 672.210 concerns delegation of performance and the assignment of rights.

Subsection (2) is subject to 679.4161, which makes rights to payments for goods sold, whether or
not earned, fredly aienable notwithstanding a contrary agreement or rule of law.

A new subsection (3)provides:
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The creation, attachmert, perfection, or enforcement of a security interest in the sdler’ sinterest
under a contract is not atransfer that materialy changes the duty of or increases materidly the
burden or risk imposed on the buyer or impairs materidly the buyer’ s chance of obtaining return
performance within the purview of subsection (2) unless, and then only to the extent that,
enforcement actudly resultsin a delegation of materiad performance of the sdler. Eveninthat
event, the creation, attachment perfection, and enforcement of the security interest remain
effective, but the sdler isliable to the buyer for damages caused by the delegation to the extent
that the damages could not reasonably be prevented by the buyer. A court having jurisdiction
may grant other gppropriate relief, including cancellation of the contract for sde or an injunction
againg enforcement of the security interest or consummation of the enforcement.

Section 12. -- Amending s. 672.326, F.S,, regarding sale on approva and rights of creditors.

672.326 concerns sale on gpprova and sale or return; as well asthe rights of creditors. Mirror
changes are made to 2-326 and s. 672.326.

Both a‘sde on approva’ and a‘sale or return’ should be distinguished from other types of
transactions with which they have frequently been confused. A ‘sde on gpprova’ dedswith a
contract under which the sdller undertakes arisk in order to satisfy its prospective buyer with the
appearance or performance of the goodsthat are sold. The goods are ddlivered, but they remain
the property of the sdler until the buyer acceptsthem. A ‘sde or return’ on the other hand,
typicaly isasde to amerchant whose unwillingness to but is overcome only by the sdler’s
engagement to take back the goodsin lieu of payment if they remain unsold. A sdeor returnisa
present sale of goods which may be undone at the buyer’s option. Accordingly, subsection (2)
provides that goods delivered on approva are not subject to the prospective buyer’ s creditors
until acceptance, and goods delivered in asde or return are subject to the buyer’s creditors while

in the buyer’ s possession.

Section 13. -- Amending s. 672.502, F.S., regarding buyer’ sright to goods on sdller’s
repudiation, failure to deliver, or insolvency.

This section governs additiona rights to the buyer as aresult of identification of the goods to the
contract in the manner provided in 672.501. The buyer is given aright to recover the goods
conditioned upon making and keeping a good tender of any unpaid portion of the price, in two
limited circumstances: (1) the buyer may recover for persond and smilar itemsif the seller
repudiates the contract or failsto ddiver the goods; (2) the buyer may recover the goods if the
sdler becomes insolvent within 10 days after the sdler receives the firgt ingtalment on their
price. The buyer’sright to recover the goods under this section is an exception to the usud rule.

Under subsection (2), the buyer’ sright to recover consumer goods under subsection (1)(a) vests
upon acquisition of aspecid property, which occurs upon identification of the goodsto the
contract.

Section 14. -- Amending s. 672.716, F.S., regarding buyer’ s right to specific performance or
replevin.
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Subsection (3) is amended to provide that, in the case if goods bought for persond, family, or
household purposes, the buyer’ sright of replevin vests upon acquisition of a specia property,
even if the sdller had not then repudiated or failed to ddliver.

Section 15. -- Amending s. 674.2101, F.S., changing a cross-reference to correspond to changes
meade by this bill.

Section 16. -- Cresdting s. 675.1181, regarding security interest of issuer of nominated person.

This section gives the issuer of aletter of credit or anominated person there under an automatic
perfected security interest in a“document”. The security interest only arises of the document is
presented to the issuer or nominated person under the letter of credit and only to the extent of the
vauethat isgiven. Subsection (2) contains specia rules governing the security interest arising
under this Section. In dl other respects, a security interest arisng under this section is subject to
Article 9.

Subsection (2)(a) makes a security agreement unnecessary to the creetion of a security interest
under this section. Under subsection (2)(b), a security interest arisng under this section is
perfected if the document is presented in a medium other than awritten or tangible one.

Under subsection (2)(c), if the document (i) isin awritten or tangible medium, (ii) isnot a
certified security, and (iii) is not in the debtor’ s possession, the security interest is perfected and
had priority over a conflicting security interest.

Section 17. -- Amending s. 677.503, F.S., changing a cross-reference to correspond to changes
meade by this bill.

Section 18. -- Amending s. 678.1031, F.S., changing a cross-reference to correspond to changes
meade by this bill.

Section 19. -- Amending s. 678.1061, F.S,, regarding control.

Subsection (4) isthe definition of “control” and athird type of control is acknowledged: (c)
Another person has control of the security entitlement on behdf of the purchaser, or, having
previoudly acquired control of the security entitlement, acknowledges that the person had control
on behdf of the purchaser.

Subsection (6) contains corrected cross-references.
Section 20. -- Amending s. 678.1101, F.S,, regarding applicability and choice of law.

Section 678.1101 (5), F.S., address the applicability of and choice of laws. The portion of the
section dedling with “ securities intermediary’ s jurisdiction” has been revised in both documents
with subgtantially smilar language. This subsection (5) sets out a sequentid series of teststo
facilitate identification of the proper body of law. This section permits pecification of the
securities intermediary’ sjurisdiction by agreement. In the absence of such a specification, the
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law chosen by the parties to govern the securities account determines the securities
intermediary’ sjurisdiction. Remaining paragraphs contain additiona default rules for
determining the securities intermediary’ s jurisdiction.

Section 21. -- Amending s. 678.3011, F.S,, regarding delivery.

Section 678.3011 concern delivery of a security to a purchaser. Ddlivery occurs when: (1) the
purchaser acquires possession of a security certificate; (2) another person, other than the
securities intermediary, efther acquires possession on behdf of the purchaser or acknowledges
that it holds for the purchaser; or (3) the securities intermediary acquires possession on behaf of
the purchaser if the certificate isin registered form. New language provides that delivery in (3)
only occurs if the certificate isin registered form and is registered in the name of the purchaser,
payable to the order of the purchaser, or specialy indorsed to the purchaser by an effective
endorsement and has not been endorsed to the securities intermediary or in blank.

With this change, ddivery isamethod of perfecting a security interest in a certificated security.
Section 22. -- Amending s. 678.3021, F.S,, regarding rights of purchaser.

The amending language provides that a purchaser of a certificated of uncertificated security
acquires dl rights that the transferor had or had power to transfer. Although this section
provides that a purchaser acquires a property interest in a certificated or uncertificated security, it
does not state that a person can acquire an interest in a security only by purchase. Article 8 dso
is not a comprehengve codification of al of the law governing the cregtion or transfer of
interestsin securities by purchase. While agrant of a security interest is atransfer of a property
interest, the formal steps necessary to effectuate such atransfer are governed by Article 9, not by
Article 8. Under the Article 9 rules, a security interest in a certificated or uncertificated security
can be created by execution of a security agreement under 679.2031 and can be perfected by

filing.
Section 23. -- Amending s. 678.5101, F.S,, regarding rights of purchaser of security entitlement.

This section addresses the rights of purchasers of security entitlement from entitlement holder in
cases not otherwise governed by the priority rulesin Article 9. Subsection 3 specifies a priority
rule for cases where an entitlement holder transfers conflicting interests in the same security of
different purchasers. It follows the same principle as the Article 9 priority rule for investment
property, that is, control trumps non-control. The section isintended primarily for disputes over
conflicting clams arisng out of repurchase agreement transactions that are not covered by the
other rules set out in Articles8 and 9.

Section 24. -- Amending s. 680.1031, F.S., changing cross-references to correspond to changes
mede by thisbill.

Section 25. -- Amending s. 680.303, F.S,, regarding lease contracts.

Section 680.303, F.S. makes certain conforming references and deletes a number of provisons
which related to prohibited lease agreements.
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Section 26. -- Amending s. 680.307, F.S,, regarding priority of liens.

Section 680.307, F.S. is entitled “ Priority of liens arisng by attachment or levy on, security
interests in, and other claimsto goods.” Current language is struck in part to provide the generd
rule that alessee takes aleasehold interest subject to a security interest held by a creditor or
lessor.

Section 27. -- Amending s. 680.309, F.S,, regarding lessor and lessee rightsin fixtures

Section 680.309' s definition of a“fixturefiling” is amended to change the conforming
requirements from s. 679.402 (5) to s. 679.5021 (1) and (2).

Section 28. -- Providesthat this bill takes effect July 1, 2002.
IV.  Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:

None.

V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The hill should have an impact on private entities that use Article 9 as the changes contained
in the bill dlow for the technologica advances that have occurred since Article 9 was last
revised 29 years ago in 1972. Additionally, thisrevised version of Article 9 has been
adopted by over 29 states and is currently set to be adopted by 18 othersthis year. Thishill
will dlow Horidausers of Article 9 the same uniformity enjoyed by others.

C. Government Sector Impact:

The Horida Secretary of State estimates that this bill will have minima fiscal impact. There
is no apparent fisca impact to loca governments.
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIIL. Amendments:
None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Horida Senate.




