Florida Senate - 2001 CS for SB 402

By the Committee on Judiciary and Senator Burt

308-1518-01
1 Abill to be entitled
2 An act relating to probate; anending s. 63.172,
3 F.S.; providing for the right of inheritance
4 Wi th respect to adoption; anending s. 409.9101
5 F.S.; revising provisions with respect to
6 recovery of paynents nade on behal f of certain
7 Medi cai d-el i gi bl e persons; anmending s. 655.936
8 F.S., relating to the opening of a decedent's
9 saf e-deposit box; amending s. 731.005, F.S.
10 relating to the Florida Probate Code; anendi ng
11 s. 731.011, F.S.; providing reference to the
12 Florida Probate Rules with respect to the
13 determ nati on of substantive rights under the
14 Fl orida Probate Code; anending s. 731.104,
15 F.S.; revising provisions with respect to the
16 verification of docunents; anending s. 731.106,
17 F.S., relating to the assets of
18 nondomciliaries; repealing s. 731.107, F.S.
19 relating to adversary proceedi ngs; anendi ng s.
20 731.110, F.S.; revising provisions with respect
21 to proceedi ngs concerni ng caveat; repealing s.
22 731.111, F.S., relating to notice to creditors;
23 anending s. 731.201, F.S.; revising genera
24 definitions with respect to the Florida Probate
25 Code; anending s. 731.301, F.S.; revising
26 provisions with respect to notice; anending s.
27 731.303, F.S., relating to representation
28 anending s. 732.101, F.S., relating to
29 intestate estates; anending s. 732.102, F.S.
30 revising provisions with respect to the share
31 of the spouse; increasing the nonetary anount
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1 of certain shares; anending s. 732.103, F.S.

2 relating to the share of certain heirs;

3 anending s. 732.107, F.S.; revising provisions
4 Wi th respect to escheat; anending s. 732.1101

5 F.S.; providing that aliens shall have the sane
6 right of inheritance as citizens; anending s.

7 732.2025, F.S.; redefining the term"qualifying
8 speci al needs trust" or "suppl enental needs

9 trust"; anending s. 732.2035, F.S.; redefining
10 the term"decedent's ownership interest";

11 anending s. 732.2045, F.S.; adding protected

12 honest ead property as an exclusion to the

13 el ective estate; anending s. 732.2055, F.S.

14 redefining the term"val ue" for purposes of

15 calculating the elective estate share; anendi ng
16 s. 732.2075, F.S.; revising formula for paynent
17 of elective share; anending s. 732.2085, F.S.
18 addi ng a cross-reference; anending s. 732.2095,
19 F.S.; conforming a cross-reference; nodifying
20 the fornula for determining the fair narket
21 val ue of assets regarding the el ective share;
22 anmending s. 732.2105, F.S.; revising the effect
23 of an elective share election on their estate
24 interests; anending s. 732.2125, F.S.; revising
25 provisions with respect to the right of
26 el ection; anending s. 732.2135, F.S.; revising
27 provisions with respect to tine of election
28 extensi ons, and w t hdrawal ; anendi ng s.
29 732.2145, F.S.; revising provisions with
30 respect to the order of contribution; anending
31 S. 732.2155, F.S.; revising provisions with
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1 respect to the effective date of certain

2 trusts; anending s. 732.218, F.S.; revising

3 provisions with respect to rebuttable

4 presunptions; anending s. 732.219, F. S

5 relating to disposition upon death; anending s.
6 732.221, F.S.; revising provisions with respect
7 to perfection of title of persona

8 representative or beneficiary; anmending s.

9 732.222, F.S., relating to the purchaser for

10 val ue or | ender; anmending s. 732.223, F.S.

11 revising provisions with respect to perfection
12 of title of surviving spouse; anendi ng s.

13 732.302, F.S.; revising provisions with respect
14 to preternmitted children; amending s. 732.401
15 F.S.; revising provisions with respect to

16 descent of honestead; anending s. 732.4015,

17 F.S.; revising provisions with respect to the
18 definition of the terns "owner" and "devi se"

19 concerni ng honmest ead; anending s. 732.402,
20 F.S.; revising provisions with respect to
21 exenpt property; anending s. 732.403, F.S.
22 revising provisions with respect to famly
23 al |l onance; anending s. 732.501, F.S.; revising
24 provisions with respect to who nmay nake a wll;
25 anending s. 732.502, F.S.; revising provisions
26 with respect to execution of wills; anending s.
27 732.503, F.S.; revising provisions with respect
28 to self-proof of will; anmending s. 732.505,
29 F.S.; revising provisions with respect to
30 revocation by witing;, anending s. 732.507,
31 F.S.; revising provisions with respect to
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1 ef fect of subsequent marriage, birth, or

2 di ssol ution of marriage; anending s. 732.513,

3 F.S.; revising provisions with respect to

4 devises to trustees; anending s. 732.514, F.S.
5 relating to vesting of devises; anending s.

6 732.515, F.S.; revising provisions with respect
7 to separate witing identifying devises of

8 tangi bl e property; anmending s. 732.6005, F.S.

9 relating to rules of construction and

10 intention; anending s. 732.601, F.S.; revising
11 provisions with respect to the Sinultaneous

12 Death Law; anending s. 732.603, F.S.; revising
13 provisions with respect to antil apse, deceased
14 devi ses, and class gifts; anending s. 732.604,
15 F.S., relating to the failure of a testanentary
16 provi sion; anending s. 732.605, F.S., relating
17 to change in securities, accessions, and

18 nonadenption; anending s. 732.606, F.S.

19 relating to nonadenption of specific devises in
20 certain cases; anending s. 732.701, F.S.
21 providing for agreenments concerni ng successi on
22 executed by a nonresident under certain
23 ci rcunstances; anending s. 732.702, F.S.
24 revising provisions with respect to waiver of
25 spousal rights; amending s. 732.801, F.S.
26 revising provisions with respect to disclainer
27 of interests in property passing by will or
28 i ntestate succession or under certain powers of
29 appoi ntnent; anending s. 732.804, F.S.
30 providing for provisions relating to
31 di sposition of the body; anending s. 732.901
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1 F.S., relating to production of wlls,

2 elimnating provisions with respect to willfu
3 failure to deposit the will; transferring and
4 renunbering ss. 732.910, 732.911, 732.912,

5 732.913, 732.914, 732.915, 732.916, 732.917,

6 732.918, 732.9185, 732.919, 732.921, 732.9215,
7 732.92155, 732.9216, and 732.922, F.S., to

8 chapter 765, F.S.; anending s. 733.101, F.S.

9 relating to the venue of probate proceedings;
10 anending s. 733.103, F.S., relating to the

11 ef fect of probate; anending s. 733.104, F.S.
12 revising provisions with respect to the

13 suspension of the statute of limtations in
14 favor of the personal representative; anmending
15 s. 733.105, F.S.; revising provisions with

16 respect to the determ nation of beneficiaries;
17 anending s. 733.106, F.S.; revising provisions
18 With respect to costs and attorney fees;

19 anending s. 733.107, F.S., relating to the
20 burden of proof in contests; anending s.
21 733.109, F.S.; revising provisions with respect
22 to the revocation of probate; anending s.
23 733.201, F.S., relating to proof of wlls;
24 anending s. 733.202, F.S.; providing that any
25 i nterested person may petition for
26 adm ni stration; repealing s. 733.203, F.S.
27 relating to when notice is required; anending
28 s. 733.204, F.S.; revising provisions with
29 respect to the probate of a will witten in a
30 foreign | anguage; anending s. 733.205, F.S.
31 relating to the probate of a notarial wll;
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1 anending s. 733.206, F.S., relating to the

2 probate of a resident after foreign probate;

3 anending s. 733.207, F.S.; revising

4 requi renments with respect to the establishnent
5 and probate of a lost or destroyed wll;

6 anending s. 733.208, F.S.; revising provisions
7 wWith respect to the discovery of a later will;
8 anending s. 733.209, F.S.; providing

9 requi rements with respect to the estates of

10 m ssi ng persons; anending s. 733.212, F.S.

11 revising provisions with respect to the notice
12 of adm nistration and filing of objections;

13 creating s. 733.2121, F.S.; providing for

14 notice to creditors and the filing of clains;
15 anending s. 733.2123, F.S., relating to

16 adj udi cation before issuance of letters;

17 anending s. 733.213, F.S.; providing that a

18 will may not be construed until after it has
19 been admitted to probate; amending s. 733.301
20 F.S.; revising provisions with respect to

21 preference in the appointnment of the persona
22 representative; anending s. 733.302, F. S

23 revising provisions with respect to who nmay be
24 appoi nted personal representative; anending s.
25 733.305, F.S., relating to trust conpani es and
26 ot her corporations and associ ati ons; anendi ng
27 s. 733.306, F.S.; revising provisions with

28 respect to the effect of the appointnent of a
29 debtor; anending s. 733.307, F.S., relating to
30 successi on of adm nistration; anmendi ng s.

31 733.308, F.S., relating to the adm nistrator ad
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1 litem anending s. 733.309, F.S., relating to
2 t he executor de son tort; creating s. 733.310,
3 F.S.; providing for when a persona

4 representative is not qualified; repealing s.
5 733.401, F.S., relating to the issuance of

6 letters; anending s. 733.402, F.S.; revising

7 provisions with respect to the bond of a

8 fiduciary; anmending s. 733.403, F.S.; revising
9 provisions with respect to the anmount of the
10 bond; anmending s. 733.404, F.S., relating to
11 the liability of the surety; anending s.

12 733.405, F.S.; revising provisions with respect
13 to the release of surety; anending s. 733.406,
14 F.S.; revising provisions with respect to bond
15 prem um al | owabl e as an expense of

16 adm ni stration; amending s. 733.501, F.S.

17 revising provisions with respect to curators;
18 anending s. 733.502, F.S.; revising provisions
19 wWith respect to the resignation of the persona
20 representative; anmending s. 733.503, F. S

21 providing for the appointnent of a successor
22 upon the resignation of the persona

23 representative; creating s. 733.5035, F.S.

24 providing for the surrender of assets after

25 resignation; creating s. 733.5036, F.S.

26 providing for accounting and di scharge

27 followi ng resignation; anending s. 733.504,

28 F.S.; revising provisions with respect to the
29 renoval of the personal representative

30 anending s. 733.505, F.S.; providing that a

31 petition for renoval shall be filed in the
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1 court having jurisdiction of the

2 adm ni stration; amending s. 733.506, F.S.

3 revising provisions with respect to proceedi ngs
4 for renoval; creating s. 733.5061, F.S.

5 providing for the appointnent of a successor

6 upon renoval of the personal representative

7 repealing s. 733.507, F.S., relating to

8 admi nistration follow ng resignation or

9 renoval ; anending s. 733.508, F.S.; providing
10 for accounting and di scharge upon renoval ;

11 anending s. 733.509, F.S.; revising provisions
12 Wi th respect to surrender of assets upon

13 renoval ; anending s. 733.601, F.S.; revising
14 provisions with respect to tine of accrual of
15 duties and powers; anending s. 733.602, F.S.
16 relating to the general duties of a persona

17 representative; anmending s. 733.603, F.S.

18 relating to when a personal representative may
19 proceed wit hout court order; anending s.
20 733.604, F.S.; revising provisions with respect
21 to inventory; repealing s. 733.605, F.S.
22 relating to appraisers; creating s. 733. 6065,
23 F.S.; providing for the opening of a
24 saf e-deposit box; amending s. 733.607, F.S.
25 revising provisions with respect to the
26 possessi on of the estate; anending s. 733. 608,
27 F.S.; revising provisions with respect to the
28 general power of the personal representative;
29 anending s. 733.609, F.S.; revising provisions
30 with respect to inproper exercise of power and
31 the breech of fiduciary duty; anending s.

8
CODING:WOrds st+ieken are deletions; words underlined are additions.




r

Florida Senate - 2001 CS for SB 402
308-151 1

i
1

1 733.610, F.S., relating to the sale,

2 encunbrance, or transaction involving a

3 conflict of interest; anmending s. 733.611

4 F.S.; revising provisions with respect to

5 persons dealing with the persona

6 representative; anending s. 733.612, F. S

7 revising provisions with respect to

8 transactions authorized for the persona

9 representatives and exceptions thereto;

10 anending s. 733.6121, F.S., relating to powers
11 of the personal representative with respect to
12 environnental or human health | aws affecting
13 property subject to adm nistration; anending s.
14 733.613, F.S.; revising provisions with respect
15 to the personal representative's right to sel
16 real property; anending s. 733.614, F.S.

17 relating to the powers and duties of a

18 successor personal representative; anending s.
19 733.615, F.S.; revising provisions with respect
20 to joint personal representatives; anending s.
21 733.616, F.S.; revising provisions with respect
22 to the powers of the surviving persona

23 representatives; anending s. 733.617, F.S.

24 revising provisions with respect to

25 conpensation of the personal representative;

26 anending s. 733.6171, F.S.; revising provisions
27 Wi th respect to conpensation of the attorney
28 for the personal representative; anending s.

29 733.6175, F.S.; revising provisions with

30 respect to proceedings for review of enpl oynent
31 of agents and conpensation of persona
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1 representatives and enpl oyees of the estate;

2 anending s. 733.619, F.S., relating to the

3 individual liability of the persona

4 representative; anmending s. 733.701, F. S

5 revising provisions with respect to notifying
6 creditors; conformng cross-references;

7 anending s. 733.702, F.S.; revising provisions
8 wWith respect to limtations on presentation of
9 clains; anending s. 733.703, F.S.; revising

10 provisions with respect to the formand nmanner
11 of presenting a claim anending s. 733. 704,

12 F.S., relating to anendnent of clains; anending
13 s. 733.705, F.S.; revising provisions with

14 respect to paynent of and objection to clains;
15 anending s. 733.707, F.S.; revising provisions
16 wWith respect to the order of paynent of

17 expenses and obligations; anending s. 733.708,
18 F.S.; revising provisions with respect to

19 conproni se; amending s. 733.710, F.S., relating
20 to clains against estates; anending s. 733.801
21 F.S.; providing that the persona

22 representative shall pay as an expense of

23 admi ni stration certain costs; anendi ng s.

24 733.802, F.S.; revising provisions with respect
25 to proceedi ngs for conpul sory payment of

26 devises or distributive interest; anending s.
27 733.803, F.S., relating to encunbered property;
28 anending s. 733.805, F.S.; revising provisions
29 wWith respect to the order in which assets are
30 appropriated; anmending s. 733.806, F.S.

31 relating to advancenent; anending s. 733. 808,
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1 F.S.; revising provisions with respect to death
2 benefits and di sposition of proceeds; anending
3 s. 733.809, F.S., relating to right of

4 retainer; anmending s. 733.810, F.S.; revising

5 provisions with respect to distribution in kind
6 and val uation; anending s. 733.811, F.S.

7 revising provisions with respect to the right

8 or title of distributee; anending s. 733.812,

9 F.S.; providing for inproper distribution or

10 payrment and liability of distributee; anending
11 s. 733.813, F.S., relating to protection of the
12 purchaser fromthe distributee; anending s.

13 733.814, F.S.; revising provisions with respect
14 to partition for the purpose of distribution

15 anending s. 733.815, F.S.; providing for

16 private contracts anpng certain interested

17 persons; anending s. 733.816, F.S., relating to
18 the distribution of unclained property held by
19 t he personal representative; anending s.
20 733.817, F.S.; revising provisions with respect
21 to apportionnent of estate taxes; anending s.
22 733.901, F.S.; providing requirenents with
23 respect to final discharge; anending s.
24 733.903, F.S.; revising provisions with respect
25 to subsequent administration; anendi ng s.
26 734.101, F.S., relating to the foreign persona
27 representative; anending s. 734.102, F. S
28 revising provisions with respect to ancillary
29 adm ni stration; anmending s. 734.1025, F.S.
30 revising provisions with respect to the
31 nonresi dent decedent's testate estate with
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1 property not exceeding a certain value in this
2 state; providing for the determ nation of

3 clains; anending s. 734.104, F.S., relating to
4 foreign wills; anmending s. 734.201, F.S.

5 relating to jurisdiction by act of a foreign

6 personal representative; anending s. 734.202,
7 F.S., relating to jurisdiction by act of

8 decedent; repealing s. 735.101, F.S., relating
9 to fanmily adnministration and the nature of the
10 proceedi ngs; repealing s. 735.103, F. S

11 relating to petition for fanm |y admi nistration
12 repealing s. 735.107, F.S., relating to famly
13 adm ni stration distribution; anending s.

14 735.201, F.S.; increasing a nonetary anount

15 With respect to sumary admini stration

16 anmending s. 735.203, F.S.; revising provisions
17 wWith respect to the petition for summary

18 adm ni stration; amending s. 735.206, F.S.

19 revising provisions with respect to sumary

20 adm ni stration distribution; anending s.

21 735.2063, F.S.; revising provisions with

22 respect to notice to creditors; repealing s.
23 735.209, F.S., relating to joinder of heirs,
24 devi sees, or surviving spouse in sunmary

25 adm ni stration; amending s. 735.301, F.S.

26 relating to disposition wi thout admi nistration
27 anending s. 735.302, F.S.; revising provisions
28 wWith respect to incone tax refunds in certain
29 circunstances; creating s. 737.208, F.S.

30 prohibiting distribution pending outcone of

31 contest; providing exceptions; anending s.
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737.3054, F.S.; revising provisions with
respect to trustee's duty to pay expenses and
obligations of grantor's estate; anending s.
737.306, F.S.; revising provisions with respect
to personal liability of trustee; creating s.
737.3061, F.S.; providing for limtation on
actions against certain trusts; anendi ng s.
737.308, F.S.; revising provisions with respect
to notice of trust; amending ss. 215. 965,

660. 46, and 737.111, F.S.; conformn ng
cross-references; directing the Division of
Statutory Revision and | ndexing to change the
title of certain parts of the Probate Code;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraphs (b) and (c) of subsection (1) of
section 63.172, Florida Statutes, are anended to read:

63.172 Effect of judgnent of adoption.--

(1) A judgnent of adoption, whether entered by a court
of this state, another state, or of any other place, has the
followi ng effect:

(b) It terminates all legal rel ationships between the
adopt ed person and the adopted person's relatives, including
the birth parents, except a birth parent who is a petitioner
or who is married to a petitioner, so that the adopted person
thereafter is a stranger to his or her forner relatives for
al | purposes, including inaher+tance—and the interpretation or
construction of docunments, statutes, and instrunents, whether
executed before or after entry of the adoption judgnent, that
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do not expressly include the adopted person by nane or by sone
desi gnati on not based on a parent and child or bl ood
relationship, except that rights of inheritance shall be as
provided in the Florida Probate Code.

(c) Except for rights of inheritance,it creates the

relationshi p between the adopted person and the petitioner and
all relatives of the petitioner that would have existed if the
adopt ed person were a bl ood descendant of the petitioner born
wi thin wedl ock. This relationship shall be created for al

pur poses, including iaheritance—and applicability of statutes,
docunents, and instrunents, whether executed before or after
entry of the adoption judgnent, that do not expressly exclude
an adopted person fromtheir operation or effect.

Section 2. Section 409.9101, Florida Statutes, is
amended to read:

409. 9101 Recovery for paynents nade on behal f of
Medi cai d-el i gi bl e persons. --

(1) This section may be cited as the "Medicaid Estate
Recovery Act."

(2) It is the intent of the Legislature by this
section to supplenent Medicaid funds that are used to provide
nedi cal services to eligible persons. Medicaid estate recovery
shal | generaty be acconplished by the agency through—the
filing a statenent of clai melaas against the estate of a
estates—of deceased Medi cai d recipi ent reetptents as provi ded
in part VII of chapter 733. Recovery Fhe—+ecoveries shall be
made pursuant to federal authority in s. 13612 of the QOmibus
Budget Reconciliation Act of 1993, which anends s. 1917(b) (1)
of the Social Security Act, 42 U. S.C. s. 1396p(b)(1).

3)—Purstant—to——s—733212(4)(a),thepersonat
representati-ve—of—the—estate—of—the—decedent—shatt—serve—the
14
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. I I I I it ed Lo
to—this—seetion-

(3) t4) The acceptance of public medical assistance, as
defined by Title XI X (Medicaid) of the Social Security Act,
i ncludi ng nandatory and optional suppl enental paynents under
the Social Security Act, shall create a debt to etat-m—as
defned—+n—s—731—206—nFaver—of the agency in as—an
iAterested—person—as—defnet—in—s—731+20+—TFhe—~ctat-manpount
is—eatcutated—as the total amount paid to or for the benefit
of the recipient for nedical assistance efn—behati—oef—the
reetprent after the recipi ent he—or—she reached 55 years of
age. Paynent of benefits to a person under the age of 55 years

does not create a debt. Upon filing of a statenent of claimin

t he probate proceeding, the agency shall be an interested

person as defined in s. 731.201 to the sane extent as other

estate cl ai mants Fhere+sno——ctarmunder—thi-s—seection—against
estates—of +eciprents—whohadnot—yet—+eached55—years—of—age.
(4) (5—A—the—tine—of—tHng—the—etatm-The agency may

reserve—the—+ight—to anend the claimas a natter of right up

to 6 nonths after the service of a notice to creditors on the

agenrcy—s—ctarmor—anendrent—s—fitee-The agency's provi der

processi ng systemreports shall be adnmissible as prinma facie

evi dence in substantiating the agency's claim

15
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1 tH—Fhe—etarmof—the—agency—under—this—sectton——shat-

2 | eenstitute—a—Ctrass—3—~ctat-muntder—s—733—707H{e)—asprovided
3| HA—s—41428(1)—

4 (6) £8) The debt etaim created under this section shal

5] not be enforced if the recipient is survived by:

6 (a) A spouse;

7 (b) A child or children under 21 years of age; or

8 (c) Achild or children who are blind or permanently
9] and totally disabled pursuant to the eligibility requirenents
10 ) of Title XIX of the Social Security Act.

11 (7) £9)—tn-aceoerdancewths—4—Art—Xof theState

12 | Censtitut+on,No debt etai-m under this section shall be

13 | enforced against any property that is determned to be exenpt
14 | fromthe clains of creditors under the constitution or |aws of
15| thi s state the—horesteatd—of—the—deceased—Medicaradreciprent
16 | antd—s—deternmned—to—be—exenrmpt—fromthe—ectains—of—creditors—of
17 | the—deceased—Medicai-t—+ecipient.

18 (8) £36) The agency shall not recover froman estate if
19 | doing so woul d cause untde hardship for a beneficiary the

20 | guat-Hed—het+rs—as—defHnetd—n—s—731+—26%. The persona

21 | representative of an estate and any beneficiary her+ may

22 | request that the agency waive recovery of any or all of the
23 | debt when recovery woul d create a hardship. A hardship does
24 | not exist solely because recovery will prevent any

25 | beneficiaries het+s fromreceiving an antici pated inheritance.
26 | The following criteria shall be considered by the agency in
27 | reviewing a hardshi p request:

28 (a) The beneficiary hetr+

29 1. Currently resides in the residence of the

30 | decedent, -

31
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2. Resided there at the tine of the death of the
decedent, ;-

3. Has nmamde the residence his or her prinmary residence
for the 12 nonths i medi ately preceding the death of the
decedent, ;-and

4. Oms no other residence;

(b) The beneficiary hei+ woul d be deprived of food,
clothing, shelter, or nedical care necessary for the
mai nt enance of |ife or health;

(c) The beneficiary hei+ can docunent that he or she
provided full-tine care to the recipient which del ayed the
recipient's entry into a nursing hone. The beneficiary heir+r
nmust be either the decedent's sibling or the son or daughter
of the decedent and nust have resided with the recipient for
at least 1 year prior to the recipient's death; or

(d) The cost involved in the sale of the property
woul d be equal to or greater than the val ue of the property.

(9) £y Instances arise in Medicaid estate-recovery
cases where the assets include a settlenent of a claimagainst
a liable third party. The agency's clai munder s. 409.910 nust
be satisfied prior to including the settlenent proceeds as
estate assets. The remmining settlenent proceeds shall be
included in the estate and be available to satisfy the
Medi caid estate-recovery claim The Medicai d estate-recovery
share shall be one-half of the settlenent proceeds included in
the estate. Nothing in this subsection is intended to linmt
the agency's rights against other assets in the estate not
related to the settlenent. However, in no circunstances shal
t he agency's recovery exceed the total anount of Medicaid
nedi cal assistance provided to the recipient.

17
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1 (10)*2> I n instances where there are no liquid assets

2| to satisfy the Medicaid estate-recovery claim if there is

3 | nonexenpt personal property or nonhoresteatd real property

4 | which is not protected honestead and the costs of sale wll

5] not exceed the proceeds, the property shall be sold to satisfy
6 | the Medicaid estate-recovery claim Real property shall not be
7| transferred to the agency in any instance.

8 (11) (33) The agency is authorized to adopt rules to

9| inplenment the provisions of this section.

10 Section 3. Section 655.936, Florida Statutes, is

11 | anended to read:

12 655.936 Delivery of safe-deposit box contents or

13 | property held in safekeeping to personal representative. --

14 (1) Subject to the provisions of subsection (3),the

15| Il essor shall imrediately deliver to a resident persona

16 | representative, upon presentation of a certified copy of his
17 | or her letters of authority, all property deposited with it by
18 | t he decedent for safekeeping, and shall grant the resident

19 | personal representative access to any safe-deposit box in the
20 | decedent's nane and pernit himor her to renpve from such box
21| any part or all of the contents thereof.

22 (2) If a foreign personal representative of a deceased
23 | | essee has been appointed by a court of any other state, a

24 | lessor may, at its discretion, after 3 nonths fromthe

25| i ssuance to such foreign personal representative of his or her
26 | letters of authority, deliver to such foreign persona

27 | representative all properties deposited with it for

28 | saf ekeeping and the contents of any safe-deposit box in the

29 | name of the decedent if at such tinme the | essor has not

30| received witten notice of the appointment of a persona

31| representative in this state, and such delivery is a valid

18
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1| discharge of the lessor for all property or contents so

2| delivered. Such foreign personal representative shall furnish
3| the lessor with an affidavit setting forth facts show ng the
4| domicile of the deceased | essee to be other than this state

5] and stating that there are no unpaid creditors of the deceased
6| lessee in this state, together with a certified copy of his or
7| her letters of authority. A lessor naking delivery pursuant

8| to this subsection shall maintain in its files a receipt

9 | executed by such foreign personal representative which

10| item zes in detail all property so delivered.

11 (3) Notwithstandi ng the provisions of subsection (1),
12 | after the death of a | essee of a safe-deposit box, the |essor
13| shall pernit the initial opening of the safe-deposit box and
14 | the renoval of the contents of the safe-deposit box in

15 | accordance with s. 733. 6065.

16 (4)3) Alessor is not liable for damages or penalty

17 | by reason of any delivery made pursuant to this section.

28 Section 4. Section 731.005, Florida Statutes, is
29 | anended to read:

30

31
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1 731.005 Short title.--Chapters 731-735 shall be known
2| and may be cited as the Florida Probate Code and herern

3| referred to as*the"code" tn—this—aet.

4 Section 5. Section 731.011, Florida Statutes, is

5| anended to read:

6 731.011 Deternination of substantive rights;

7 | procedures. --The code becane Horida—+Probate—Code—shat-—becore
8 | effective on January 1, 1976. The substantive rights of al

9 | persons that have vested prior to January 1, 1976, shall be
10 | determined as provided in forner chapters 731-737 and 744-746
11 | as—they—existedprior—to—Janvary—1+—1976. The procedures for
12 | the enforcenent of vested substantive rights that—have—vested
13 | before—Jantary—1—197%6-shall be as provided in the Florida

14 | Probat e Rul es thi-s—ecode.

15 Section 6. Section 731.104, Florida Statutes, is

16 | anended to read:

17 731.104 Verification of docunments.--Wen verification
18 | of a docunent is required in this code or by rule, the

19 | docunent filed shall include an oath or affirmation as

20| provided in the Florida Probate Rul es er—thefottowng

21 | staterent—nder—penatties—of——perjury—t—dectare—that—t+—have
22 | reat—theforegoing,—andthefacts—altegedaretrue—tothe

23 | best—of—myrknowtedge—and-—betief. =~ Any person who shat

24 | willfully includes +netude a fal se statement in the docunent
25| shall be guilty of perjury antd—upen—eonviection—shat-H—be

26 | punishet—accorainghHy.

27 Section 7. Section 731.106, Florida Statutes, is

28 | anended to read:

29 731.106 Assets of nondomiciliaries.--

30 (1) For——purpoeses—of—arding—the—deternmnation

31 | eoncerning—tocatton—of—assets—that—raybe+relevant—in—cases

20
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vebving—rondom-citartes+-A debt in favor of a

nondom ciliary, other than one evidenced by investnent or
commerci al paper or other instrunent, is located in the county
where the debtor resides or, if the debtor is not a—person
ether—than an individual, at the place where the debtor has
its principal office. Conmmercial paper, investnment paper, and
other instrunments are |located where the instrunment is at the
time of death.

(2) \When a nonresident decedent, whether or not who—+s
a citizen of the United States, or—a—et+tizen—or—subject—of—=a
foreirgr—eountry provides by ra—her—or—his will that the
testanentary disposition of her—er—his tangi ble or intangible

personal property having a situs within this state, or of her
or—his real property in this state, shall be construed and
regulated by the laws of this state, the validity and effect
of the dispositions shall be determined by Florida | aw. The
court may, and in the case of a decedent who was at the tine
of death a resident of a foreign country the court shall,
direct the personal representative appointed in this state to
nmake distribution directly to those designated by the
decedent's will as beneficiaries of the tangible or intangible
property or to the persons entitled to receive the decedent's
personal estate under the |laws of the decedent's domicil e—as
the—case—fmay—be.

Section 8. Section 731.107, Florida Statutes, is
r epeal ed

Section 9. Section 731.110, Florida Statutes, is
amended to read:

731.110 Caveat; proceedings.--

(1) Any person, including a creditor, who tH—any
eredi-tor—of—the—estate—of—adecedent i s apprehensive that an

21
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estate, either testate or intestate, will be adm nistered

et I r oy Fedge » I I

r . I . I I . !
or that a will may be admitted to probate;w thout the
person's knowl edge—he—o+—she may file a caveat with the
court.
(2) A Ne caveat shall contain be—effeetive—tuntess—+t

eontains the decedent's social security nunber, |ast known

resi dence address, and e+ date of birth, if they are known, as

arnr identificati on ruber, a statenent of the interest of the
caveator in the estate, the nane and specific residence
address of the caveator, and, if the caveator, other than a
state agency, is a nonresident of the county, the additiona
nane and specific residence address of sone person residing in
the county, or office address of a nenber of The Florida Bar

residing in Florida, designated as the agent of the caveator
upon whom servi ce may be nmde.

Section 10. Section 731.111, Florida Statutes, is
r epeal ed

Section 11. Section 731.201, Florida Statutes, is
amended to read:

731.201 Ceneral definitions.--Subject to additiona
definitions in subsequent chapters that are applicable to

specific chapters or parts, and unless the context otherw se
requires, in this code, in s. 409.9101, and in chapters 737,
738, and 744:

(1) "Authenticated," when referring to copies of

docunents or judicial proceedings required to be filed with
the court under this code, shall nmean a certified copy or a
copy authenticated according to the Federal Rules of Gvil
Procedure 28U-S€—s—1733—or—s—17#4t.

22
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(2) "Beneficiary" neans heir at law-in an intestate
estat e-and devisee-in a testate estate. The term
"beneficiary" does not apply to an heir at |aw or a devi see
after that person's his—or—her interest in the estate has been
satisfied. 1In the case of a devise to an existing trust or

trustee, or to a trust or trustee described by will, in the
absence of a conflict of interest of the trust, the trustee is
a beneficiary of the estate. An owner of a beneficial interest
inthe trust is a beneficiary of the trust and is, in the
absence of a conflict of interest of the trust, not a
beneficiary of the estate.

(3) "Child" includes a person entitled to take as a
child under this code by intestate succession fromthe parent
whose relationship is involved, and excludes any person who is
only a stepchild, a foster child, a grandchild, or a nore
renote descendant .

(4) "daim¢€&as" nmeans a liability Habit+es of
t he decedent, whether arising in contract, tort, or otherw se,
and funeral expense expenses. The term does not include an
expense expenses of adnministration or estate, inheritance,
successi on, or other death taxes.

(5) "derk" neans the clerk or deputy clerk of the

court.

(6) "Court" neans the circuit court.

(7) "Curator" neans a person appointed by the court to
take charge of the estate of a decedent until letters are
i ssued.

(8) "Devise," when used as a noun, neans a
testanentary disposition of real or personal property and,
when used as a verb, neans to di spose of real or persona

property by will or trust. The termincludes "gift,"'
23

"give,"
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1| "bequeath," "bequest," and "legacy." A devise is subject to
2 | charges for debts, expenses, and taxes as provided in this
3| code,er—n the will, or the trust.

4 (9) "Devisee" nmeans a person designated in a will or
5] trust to receive a devise. |In the case of a devise to an

6| existing trust or trustee, or to a trustee of a trust

7 | described by will, the trust or trustee is the devisee. The

8 | beneficiaries of the trust are not devisees.

9 (10) "Distributee" neans a person who has received

10 | estate property froma personal representative or other

11| fiduciary other than as a creditor or purchaser. A

12 | testanentary trustee is a distributee only to the extent of

13 | distributed assets or increments to themremaining in the

14 | trustee' s hirs—or—her hands. A beneficiary of a testanentary
15| trust to whomthe trustee has distributed property received
16 | from a personal representative is a distributee. For purposes
17 | of this provision, "testanentary trustee" includes a trustee
18 | to whom assets are transferred by will, to the extent of the
19 | devi sed assets.

20 (11) "Domicile" neans shatt—be a person's usual place
21| of dwelling and shall be synonynous with"resi dence.*

22 (12) "Estate" means the property of a decedent that is
23 | the subject of administration

24 (13) "Exenpt property" neans the property of a

25| decedent's estate which is described in s. 732.402.

26 (14) "File" neans to file with the court or clerk

27 (15) "Foreign personal representative" neans a

28 | personal representative of another state or a foreign country.
29 (16) "Formal notice" neans formal notice under the

30| Florida Probate Rul es s—#31+-363(1).

31
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(17) "Gantor" neans one who creates or adds to a
trust and includes "settlor" or "trustor" and a testator who
creates or adds to a trust.

(18) "Heirs" or "heirs at |aw' nmeans those persons,

i ncludi ng the surviving spouse, who are entitled under the
statutes of intestate succession to the property of a
decedent .

(19) "lnconpetent" neans a mnor or a person

adj udi cat ed i nconpetent.

(20) "Informal notice" or "notice" neans inform
notice under the Florida Probate Rul es s—#31+-363(2).
(21) "lInterested person" nmeans any person who may

reasonably be expected to be affected by the outcone of the
particul ar proceeding involved. In any proceeding affecting
the estate or the rights of a beneficiary in the estate, the
personal representative of the estate shall be deened to be an
interested person. In any proceeding affecting the expenses
of the administration and obligations of a decedent's estate

of—the—estate,—or—any—ectarns—deseribed—n—s—733—762(1H, the

trustee of a trust described in s. 733.707(3) is an interested

person in the adm nistration of the grantor's estate. The
term does not include a beneficiary anrherr—at—tawor—a
devi-see who has received conpl ete his—e+—her distribution
The neaning, as it relates to particul ar persons, my vary

fromtine to tine and nust be determined according to the
particul ar purpose of, and matter involved in, any
pr oceedi ngs.

(22) "Letters" neans authority granted by the court to
t he personal representative to act on behalf of the estate of
t he decedent and refers to what has been known as letters

25

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIRPLO O N DMWNPER O

r

Florida Senate - 2001 CS for SB 402
308-151 1

i
1

testanentary and letters of adninistration. All letters shal
be designated "letters of administration.”

(23) "Other state" neans any state of the United
States other than Florida and includes the District of
Col unbi a, the Conmonweal th of Puerto Rico, and any territory
or possession subject to the legislative authority of the
United States.

(24) "Parent" excludes any person who is only a
stepparent, foster parent, or grandparent.

(25) "Personal representative" neans the fiduciary
appoi nted by the court to adm nister the estate and refers to
what has been known as an admi nistrator, adm nistrator cum
t estanent o annexo, adm nistrator de bonis non, ancillary
adm nistrator, ancillary executor, or executor

(26) "Petition" neans a witten request to the court
for an order.

(27) "Probate of will" neans all steps necessary to
establish the validity of a will and to admit a will to
pr obat e.

(28) "Property" neans both real and personal property
or any interest in it and anything that may be the subject of
owner shi p.

(29) "Protected honestead" neans the property
described in s. 4(a)(1), Art. X of the State Constitution, the
exenption for which inures at the death of the owner to the

owner's surviving spouse or heirs under s. 4(b), Art. X of the

State Constitution. For purposes of the code, real property

owned as tenants by the entirety is not protected honestead.
(30) {29 "Resi dence" neans a person's ustat pl ace of

dwel | i ng. ar—s—synrenyrous—w-th—domette—

26
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(31) 36> "Residuary devise" neans a devise of the

assets of the estate which renmain after the provision for any
devise which is to be satisfied by reference to a specific
property or type of property, fund, sum or statutory anount.
If the will contains no devise which is to be satisfied by
reference to a specific property or type of property, fund,
sum or statutory anmount, "residuary devise" or "residue"
neans a devise of all assets renmmining after satisfying the

obligations of the estate.

(32)3%) "Security" neans a security as defined in s.
517.021.

(33)(32) "Security interest” neans a security interest
as defined in s. 671.201.

(34)33) "Trust" nmeans an express trust, private or
charitable, with additions to it, wherever and however
created. It also includes a trust created or deternined by a
j udgnent or decree under which the trust is to be adninistered
in the manner of an express trust. "Trust" excludes other
constructive trusts, and it excludes resulting trusts;

conservat or shi ps; personal—+epresentativescust odi al

arrangenents pursuant to the Florida Uniform Transfers Gfts

to Mnors Act; business trusts providing for certificates to
be i ssued to beneficiaries; comon trust funds; |and trusts
under s. 689.05; trusts created by the formof the account or
by the deposit agreenent at a financial institution; voting
trusts; security arrangenents; liquidation trusts; trusts for
the primary purpose of paying debts, dividends, interest,

sal aries, wages, profits, pensions, or enployee benefits of
any kind; and any arrangenent under which a person is nom nee
or escrowee for another.

27
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1 (35) 34> "Trustee" includes an original, additional

2 | surviving, or successor trustee, whether or not appointed or
3| confirmed by court.

4 (36) 35 "WII" nmeans an instrunent, including a

5] codicil, executed by a person in the manner prescribed by this
6 | code, which disposes of the person's property on or after his
7| or her death and includes an instrument which nerely appoints
8 | a personal representative or revokes or revises another wll.
9 Section 12. Section 731.301, Florida Statutes, is

10 | anended to read:

11 731.301 Noti cer—~rethot—antd—tiwe—proof. - -

12 (1) FORMALNOHCE—

13 &) Wen for+at notice to an interested person of a

14 | petition or other proceeding is required, the notice shall be
15| given to the petitioner—shatt—serve—a—copy—of—thepetitionto
16 | any interested person or that person's her—er—his attorney as
17 | provided in the Florida Probate Rul esc—f—the—interested

18 | person—hs appeared—by—-o 6Fhey——o egue ed e rotice
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19 ; , '
20 | agent.
21 (2) td)y Formal notice shall be sufficient to acquire
22 | jurisdiction over the person receiving formal notice to the
23| extent of the person's interest in the estate.
24 22— H-NFORMAL—NOH-CE——
25 ta—When—informat—rnotiece—of—apetitionor—other
26 ’ . . I . - et I I
27 I , dedi I L orid
28 I it I Lot . f ol r .
29 e f o . ettt o b £t
30 , e : . it fitedt I
31 | I . o L orid _ Lt o .
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1 (3) EFFECH—O—NOH-EE—Persons given notice of any
2 | proceedi ng petitioen shall be bound by all orders entered in
3 | that proceedi ng en—the—petition.
4 H4)—H-NFORMAL—NOH-CEREQUHRED—Unt-ess—ot-herwi-se
5 DT Fded—inf I . F -
6 | affectingproperty—rights—er—interests—rust—be—givento
7 | iaterested—persons—
8 Section 13. Section 731.303, Florida Statutes, is
9 | anended to read:
10 731.303 Representation.--In proceedings involving
11 | estates of decedents or trusts, the follow ng apply:
12 H—tnterests—tobe—-affected—shat—bedeseribed—in
13 I r I . ot . I I _ F
14 e . e ’ . I
15 | apptropriate—anner—
16 (1) 2y Persons are bound by orders binding others in
17 | the foll owi ng cases:
18 (a) Oders binding the sole holder or all cohol ders of
19 | a power of revocation or a general, special, or linmted power
20 | of appointnent, including one in the formof a power of
21 | anendnent or revocation to the extent that the power has not
22 | becone unexercisable in fact, bind all persons to the extent
23| that their interests, as persons who nay take by virtue of the
24 | exerci se or nonexercise of the power, are subject to the
25 | power.
26 (b) To the extent there is no conflict of interest
27 | between them or anong the persons represented:
28 1. Oders binding a guardian of the property bind the
29 | ward whese—estate—he—or—she—controls.
30 2. Oders binding a trustee bind beneficiaries of the
31| trust in proceedings to probate a will, in establishing or
30
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adding to a trust, in reviewing the acts or accounts of a
prior fiduciary, and in proceedings involving creditors or
other third parties.

3. Oders binding a personal representative bind
persons interested in the undistributed assets of a decedent's
estate, in actions or proceedings by or against the estate.

(c) An unborn or unascertai ned person, or a mnor or
any ot her person under a legal disability, who is not
ot herwi se represented is bound by an order to the extent that
person's his—er—her interest is represented by anot her party
having the sane or greater quality of interest in the
pr oceedi ng.

(2)3) O ders binding a guardian of the person shal
not bind the ward.
(3)t4) Notice is required as foll ows:
(a) Notice as prescribed by the Florida Probate Rul es

s—731-36% shall be given to every interested person, or to
one who can bind the interested person as described in

par agr aph(1) (2)(a) or paragraph(1){2)(b). Notice may be
given both to the interested person and to another who can
bi nd hi mor her.

(b) Notice is given to unborn or unascertai ned persons
who are not represented pursuant to paragraph(l)¢2)y(a) or
par agr aph(1) ¢2)y(b) by giving notice to all known persons
whose interests in the proceedings are the sane as, or of a
greater quality than, those of the unborn or unascertai ned
per sons.

(4) 5y If the court determ nes that representation of
the interest woul d otherw se be inadequate, the court may, at
any tinme, appoint a guardian ad litemto represent the
interests of an incapacitated rrhReoerpetent person, an unborn or

31
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unascertai ned person, a mnor or any other person otherw se
under a legal disability, or a person whose identity or
address is unknown. |f not precluded by conflict of interest,
a guardian ad litem nay be appointed to represent severa
persons or interests.

(5) t6) Agreenents, waivers, consents, approvals,
accounts, or other statenents that fully disclose the matters
t hat whieh are the subject of the sueh accounts or statenents
and that bind the sole holder or all coholders of a general
special, or limted power of appointnent, including a power of
anmendnent or revocation to the extent that the power has not
becone unexercisable in fact, bind all persons to the extent
that their interests, as persons who nmay take by virtue of the
exerci se or nonexercise of the power, are subject to the
power .

Section 14. Subsection (2) of section 732.101, Florida
Statutes, is anended to read:

732.101 Intestate estate.--

(2) The decedent's death is the event that vests the
heirs' right to the decedent's intestate property.

Section 15. Section 732.102, Florida Statutes, is
amended to read:

732.102 Spouse's share of intestate estate Share—of
spotse. - -

4 The intestate share of the surviving spouse is:

(1) tay If there is no surviving |ineal descendant of
t he decedent, the entire intestate estate.
(2)tb)y If there are surviving lineal descendants of
t he decedent, all of whomare also |ineal descendants of the
survivi ng spouse atse, the first$60, 000$26:666 of the
intestate estate, plus one-half of the balance of the
32
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1| intestate estate. Property allocated hereunder to the

2 | surviving spouse to satisfy the$60, 000$26,666 shall be

3| valued at the fair nmarket value on the date of distribution

4 | the—decedent—s—death.

5 (3)te)y If there are surviving lineal descendants, one

6| or nore of whomare not |ineal descendants of the surviving

7 | spouse, one-half of the intestate estate.

8 2—Fhe—court—shatH—altoet—theproperty—to—which—the

9 | spouse—is—entittetd—treating—at-H—benefHHciarres—eguitablby—

10 Section 16. Paragraph (c) of subsection (4) and

11 | subsection (5) of section 732.103, Florida Statutes, are

12 | anended to read:

13 732.103 Share of other heirs.--The part of the

14 | intestate estate not passing to the surviving spouse under s.
15| 732.102, or the entire intestate estate if there is no

16 | surviving spouse, descends as foll ows:

17 (4) If there is none of the foregoing, the estate

18 | shall be divided, one-half of which shall go to the decedent's
19 | paternal, and the other half to the decedent's maternal

20| kindred in the foll owi ng order

21 (c) If there is either no paternal kindred or H—there
22 | +s no maternal kindred, the estate shall go to stueh—ef the

23 | ot her kindred who as—shatt+ survive,in the order stated above
24 | af-eresaid.

25 (5) If there is no kindred of either part, the whole
26 | of the sueh property shall go to the kindred of the |ast

27 | deceased spouse of the decedent as if the deceased spouse had
28 | survived the decedent and then died intestate entitled to the
29 | estate.

30 Section 17. Section 732.107, Florida Statutes, is

31 | anended to read

33
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732.107 Escheat. --
(1) \When a person dies |eaving an estate dies w thout
bei ng survived by any person entitled to a part of it, that

part the—preperty shall escheat to the state.
(2) ta—tn—this—event—or—when—doubt—exists—about—the

ent+t+edtothe—estate—andthatt+heestate—escheats—the
property Property that escheats shall be sold as provided in

the Florida Probate Rul es and the proceeds paid to the
Treasurer of the state and deposited by—himor—her in the
State School Fund within—a—reasonable—tie—tobefixedbythe
codrt-.

(3)t4) At any tinme within 10 years after the paynent
to the Treasurer granting—oef—tetters, a person clainng to be
entitled to the proceeds estate—of—the—decedent nmay petition
to reopen the admnistration to anrd assert entitlenment his—er

her—ri+ghts to the proceeds escheated—property. H—the—ctaimant

s—entitted—to—any—of—the—estate—of—thedecedent—the—court
34
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1 WY I N e Fred w
2 | shatH—be—repatd—tohimor—her—wth—interest—at—thetegal——rate
3 | by—the—oftieirals—charged—wth—the—disbursenrent—oef——state—school-
4| funds—If no claimis tinely asserted wthinthetime—{ixed
5| thetit+e—of the state's rights to statetotheproperty—and
6 | the proceeds shall becone absol ute.

7 (4) £5)r The Departnment of Legal Affairs shall represent
8| the state in all proceedi ngs concerning escheated estates.
9 (5)t6)(a) If a person entitled to the proceeds funds

10 | assigns the his—er—her rights to receive paynent to an

11| attorney, Florida-certified public accountant,or private

12 | investigative agency which is duly licensed to do business in

13| this state pursuant to a witten agreement with that steh

14 | person, the Departnent of Banking and Finance is authorized to

15| make distribution in accordance with the sueh assignnent.

16 (b) Paynents nmade to an attorney, Florida-certified

17 | public accountant, or private investigative agency shall be

18 | pronptly deposited into a trust or escrow account which is

19 | regularly maintained by the attorney, Florida-certified public

20 | accountant, or private investigative agency in a financial

21 | institution authorized to accept stueh deposits and located in

22 | this state.

23 (c) Distribution by the attorney, Florida-certified

24 | public accountant,or private investigative agency to the

25| person entitled to the proceeds funds shall be nmade within 10

26 | days following final credit of the deposit into the trust or

27 | escrow account at the financial institution, unless a party to

28 | the agreenment protests the rA—witing—stueh distribution in

29 | witing before it is nmde.

30

31
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1 (d) The departnent shall not be civilly or crimnally
2| liable for any proceeds funts distributed pursuant to this

3 | subsection, provided such distribution is made in good faith.
4 7 I . ded I I b
5 | be—adnini-stered—as—other—estates—

6 Section 18. Section 732.1101, Florida Statutes, is

7 | anended to read:

8 732.1101 Aliens.--Aiens shall have the sane rights of
9| inheritance as citizens No—person—i+s—disguaifiedtotake—as
10 i e—0 persof—th RV

11 | elatis—Fs—o+—has—beenr—an—-alien.

12 Section 19. Subsection (8) of section 732.2025

13| Florida Statutes, is anended to read:

14 732.2025 Definitions.--As used in ss.

15| 732.2025-732. 2155, the term

16 (8) "Qualifying special needs trust" or "suppl enental
17 | needs trust" neans a trust established for an ill or disabled
18 | surviving spouse with court approval before or after a

19 | decedent's deat h foer—such—inecapacttated—survi-ving—spouse, if,
20 | commenci ng on the decedent's deat h:

21 (a) The incone and principal are distributable to or
22| for the benefit of the spouse for life in the discretion of
23| one or nore trustees less than half of whomare ineligible

24 | family trustees. For purposes of this paragraph, ineligible
25| famly trustees include the decedent's grandparents and any
26 | descendants of the decedent's grandparents who are not al so
27 | descendants of the surviving spouse; and

28 (b) During the spouse's life, no person other than the
29 | spouse has the power to distribute incone or principal to

30 | anyone ot her than the spouse.

31
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te) The requirenent for court approval ant—the

Htati-on—oen—inetgiblte—famty—trustees shall not apply if
t he aggregate val ue of all the—t+rust property as of the

appl i cabl e valuation date in all & qualifying special needs
trusts for the spouse t+ust is | ess than $100, 000. For
pur poses of this paragraph, value is deterni ned on the

appl i cabl e valuation date" as defined in s. 732.2095(1)(a).

Section 20. Subsection (2) and paragraph (a) of
subsection (5) of section 732.2035, Florida Statutes, are
amended to read:

732.2035 Property entering into elective
estate.--Except as provided in s. 732.2045, the el ective
estate consists of the sumof the values as determ ned under
S. 732.2055 of the followi ng property interests:

(2) The decedent's ownership interest in accounts or
securities registered in "Pay On Death," "Transfer On Death,"
"I'n Trust For," or coownership with right of survivorship
form For this purpose, "decedent's ownership interest”
neans, in the case of accounts or securities held in tenancy

by the entirety, one half the value of the account or

security, and in all other cases,that portion of the accounts

or securities which the decedent had, inmediately before
death, the right to withdraw or use without the duty to
account to any person.

(5)(a) That portion of property, other than property
described in subsection (3), subsection (4), or subsection
(7), transferred by the decedent to the extent that at the
time of the decedent's death:

1. The decedent possessed the right to, or in fact
enj oyed the possession or use of, the inconme or principal of
the property; or

37
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2. The principal of the property could, in the
di scretion of any person other than the spouse of the
decedent, be distributed or appointed to or for the benefit of
t he decedent.

In the application of this subsection, a right to paynents
under a conmercial or private freman annuity, an annuity
trust, a unitrust,or under a simlar eentractuat arrangenent
shall be treated as a right to that portion of the incone of

the property necessary to equal the annuity, unitrust,or
ot her eontractuat paynent.

Section 21. Subsection (1) of section 732.2045,
Fl orida Statutes, is anended to read:

732. 2045 Exclusions and overl appi ng application. --

(1) EXCLUSI ONS. --Section 732.2035 does not apply to:

(a) Except as provided in s. 732.2155(4), any transfer
of property by the decedent to the extent the transfer is
irrevocabl e before the effective date of this subsection or
after that date but before the date of the decedent's narriage
to the surviving spouse.

(b) Any transfer of property by the decedent to the
extent the decedent received adequate consideration in noney
or noney's worth for the transfer

(c) Any transfer of property by the decedent nade with
the witten consent of the decedent's spouse. For this
pur pose, spousal consent to split-gift treatnment under the
United States gift tax | aws does not constitute witten
consent to the transfer by the decedent.

(d) The proceeds of any policy of insurance on the
decedent's life in excess of the net cash surrender val ue of

38
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1| the policy whether payable to the decedent's estate, a trust,
2| or in any other manner.

3 (e) Any policy of insurance on the decedent's life

4 | mai ntai ned pursuant to a court order

5 (f) The decedent's one-half of the property to which
6| ss. 732.216-732.228 apply and real property that is community
7 | property under the laws of the jurisdiction where it is

8 | | ocat ed.

9 (g) Property held in a qualifying special needs trust
10 | on the date of the decedent's death.

11 (h) Property included in the gross estate of the

12 | decedent for federal estate tax purposes sol ely because the
13 | decedent possessed a general power of appoi ntnent.

14 (i) Property that constitutes the protected honestead
15| of the decedent whether held by the decedent or by a trust at
16 | the decedent's death.

17 Section 22. Subsection (5) of section 732.2055

18 | Florida Statutes, is anended to read:

19 732.2055 Valuation of the elective estate.--For

20 | purposes of s. 732.2035, "val ue" neans:

21 (5) In the case of all other property, the fair market
22 | value of the property on the date of the decedent's death,

23 | conputed after deducting fromthe total value of the property:
24 (a) Al clai ne—ether—than—ctatnms—for—funeral

25 | expensesspaid or payable fromthe elective estate; and

26 (b) To the extent they are not deducted under

27 | paragraph (a), all nortgages, liens, or security interests on
28 | the property.

29 Section 23. Subsection (2) of section 732.2075

30| Florida Statutes, is anended to read:

31

39
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

r

Florida Senate - 2001 CS for SB 402
308-151 1

i
1

732.2075 Sources fromwhich el ective share payabl g;
abat enent . - -

(2) If, after the application of subsection (1), the
el ective share is not fully satisfied, the unsatisfied bal ance
shal | be apportioned anong the direct recipients of the
remai ning elective estate in the follow ng order of priority:

(a) dass 1.--The decedent's probate estate and
revocabl e trusts.

(b) dass 2.--Recipients of property interests, other
than protected charitable interests,included in the elective
estate under s. 732.2035(2), (3), or (6) and, to the extent
the decedent had at the tine of death the power to designate

the recipient of the property, property interests, other than

protected charitable interests,included under s. 732.2035(5)
and (7).
(c) dass 3.--Recipients of all other property

interests, other than protected charitable interests,included

in the elective estate except—interests—Tor—which—acharitabte
ed . et I F ey

(d) dass 4.--Recipients of protected charitable | ead

interests, provided that contribution shall be enforceabl e

agai nst the recipients of any such interest until after the

expiration of all charitable interest in the property for

whi ch a deduction was allowed or allowable to the decedent or

t he decedent's spouse under the United States gift tax | aws.

For purposes of this subsection a "protected charitable

interest" is any interest for which a charitabl e deduction

with respect to the transfer of the property was all owed or
40
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all onabl e to the decedent or the decedent's spouse under the

United States gift tax laws. A "protected charitable |ead

interest" is a protected charitable interest when one or nore

deductible interests in charity precede sone other

nondeductible interest or interests in the property.

Section 24. Paragraph (a) of subsection (1) and
par agraph (a) of subsection (3) of section 732.2085, Florida
Statutes, are anended to read

732.2085 Liability of direct recipients and
beneficiaries.--

(1) Only direct recipients of property included in the
el ective estate and the beneficiaries of the decedent's
probate estate or of any trust that is a direct recipient, are
liable to contribute toward satisfaction of the elective
share.

(a) Wthin each of the classes described in s.
732.2075(2) (b),and (c), and (d)each direct recipient is
liable in an anpbunt equal to the val ue, as determ ned under s.
732. 2055, of the proportional part of the liability for al
nmenbers of the class.

(3) |If a person pays the value of the property on the
date of a sale or exchange or contributes all of the property
received, as provided in paragraph (2)(b):

(a) No further contribution toward satisfaction of the
el ective share shall be required with respect to that steh
property.

Section 25. Paragraph (a) of subsection (1) and
par agraph (d) of subsection (2) of section 732.2095, Florida
Statutes, are anended to read

732.2095 Valuation of property used to satisfy
el ective share. --

41
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(1) DEFINITIONS.--As used in this section, the term

(a) "Applicable valuation date" neans:

1. In the case of transfers in satisfaction of the
el ective share, the date of the decedent's death.

2. In the case of property held in a qualifying
speci al needs trust on the date of the decedent's death, the
date of the decedent's death.

3. In the case of other property irrevocably
transferred to or for the benefit of the surviving spouse
during the decedent's |ife, the date of the transfer

4. |In the case of property distributed to the
survi vi ng spouse by the personal representative, the date of
di stribution.

5. Except as provided in subparagraphs 1., 2., and 3.
in the case of property passing in trust for the surviving
spouse, the date or dates the trust is funded in satisfaction
of the elective share.

6. In the case of property described in s. 732.2035(2)

or (3)s—7322635(3)—o6r—(4), the date of the decedent's

deat h.

7. In the case of proceeds of any policy of insurance
payabl e to the surviving spouse, the date of the decedent's
deat h.

8. In the case of anobunts payable to the surviving
spouse under any plan or arrangenent described in s.
732.2035(7), the date of the decedent's death.

9. In all other cases, the date of the decedent's
death or the date the surviving spouse first cones into
possessi on of the property, whichever occurs |ater

42
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(2) Except as provided in this subsection, the val ue
of property for purposes of s. 732.2075 is the fair narket
val ue of the property on the applicable val uation date.

(d) If the surviving spouse has an interest in a trust
that does not neet the requirenents of either an elective
share trust or a qualifying special needs trust, the value of

the spouse's interest is the transfer tax value of the
interest on the applicable valuation date; however, the
aggregate value of all of the spouse's interests in the trust
shal | not exceed one-half of the value of the trust principa
on the applicable val uation date.

Section 26. Section 732.2105, Florida Statutes, is
amended to read:

732.2105 Effect of election on other interests.--

4 The el ective share shall be in addition to

honest ead, exenpt property, and all owances as provided in part
V.

Section 27. Subsection (2) of section 732.2125,
Fl orida Statutes, is anended to read:

732.2125 Right of election; by whom exercisable.--The
right of election may be exercised:

(2) Wth approval of the court having jurisdiction of

the probate proceeding by an attorney in fact or a guardi an of

the property of the surviving spouse—wth—approval—of—the
court—havingjursdieti-on—of—theprobateproceeding. The court

shall determ ne the election as the best interests of the

43
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surviving spouse, during the spouse's probable |ifeting,
require.

Section 28. Section 732.2135, Florida Statutes, is
amended to read:

732.2135 Tine of election; extensions; wthdrawal.--

(1) Except as provided in subsection (2), the election
nmust be filed within the earlier of 6 nonths of the date of

service of a copy of the frst—pubHecatioen—of notice of

admi ni stration on the surviving spouse, or an attorney in fact

or guardi an of the property of the surviving spouse,or 2

years after the date of the decedent's death.

(2) Wthin the period provided in subsection (1), the
surviving spouse or an attorney in fact or guardian of the
property of the surviving spouse nay petition the court for an
extension of time for naking an el ecti on. After—notiece—and
hearing—the—court For good cause shown the court nay extend
the tinme for election. If the court grants the petition for an
extensi on, the election nust be filed within the tine all owed
by the extension.

(3) The surviving spouse or an attorney in fact,
guardi an of the property, or personal representative of the
surviving spouse may withdraw an election at any tine within 8
nont hs of the decedent's death and before the court's order of
contribution. If an election is withdrawn, the court may
assess attorney's fees and costs agai nst the surviving spouse
or the surviving spouse's estate.

(4) A petition for an extension of the tinme for making
the election or for approval to nake the el ection shall tol
the time for naking the el ection

Section 29. Subsections (1) and (4) of section
732. 2145, Florida Statutes, are anended to read:

44
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1 732.2145 O der of contribution; persona

2| representative's duty to collect contribution.--

3 (1) The court shall determne the elective share and

4 | shaHH—erder contribution. AH Contributions shall are—+te bear
5]interest at the statutory rate providetd—n—s—55-03(%)

6 | begi nning 90 days after fremthe date—of—+the order of

7 | contribution. The order ef—coent+ibutioen is prinma facie correct
8| in proceedings in any court or jurisdiction.

9 (4) Nothing in this section |linits the i ndependent

10| right of the surviving spouse to collect the elective share as
11| provided in the order of contribution, and that right is

12 | hereby conferred. |If the surviving spouse brings an action to
13 | enforce the an order ef—eent+ibutien, the judgment shal

14 | include the surviving spouse's costs and reasonable attorney's
15 | fees.

16 Section 30. Subsection (4) of section 732.2155

17 | Florida Statutes, is anended to read:

18 732.2155 Effective date; effect of prior waivers;

19| transition rules.--
20 (4) Notwithstanding anything in s. 732.2045(1)(a) to
21| the contrary, any trust created by the decedent before the
22 | effective date of ss. 732.201-732.2145 whi ch this—section—that
23 | neets the requirenents of an elective share trust is treated
24| as if the decedent created the trust after the effective date
25| of these sections this—stbseetion and in satisfaction of the
26 | el ective share
27 Section 31. Subsection (2) of section 732.218, Florida
28 | Statutes, is anended to read:
29 732.218 Rebuttable presunptions.--In deternining
30 | whet her ss. 732.216-732.228 apply to specific property, the
31| followi ng rebuttabl e presunptions apply:

45
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1 (2) Real property located in this state, other than

2 | honestead and real property held as tenants by the entirety

3 | and—horrestead, and personal property wherever |ocated acquired
4 by a married person while domiciled in a jurisdiction under

5| whose | aws property could not then be acquired as community

6| property and title to which was taken in a form which created
7| rights of survivorship are presuned rot to be property to

8 | which these sections do not apply.

9 Section 32. Section 732.219, Florida Statutes, is

10 | anended to read:

11 732.219 Disposition upon death.--Upon the death of a
12 | married person, one-half of the property to which ss.

13| 732. 216-732.228 apply is the property of the surviving spouse
14| and is not subject to testanentary disposition by the decedent
15| or distribution under the |laws of succession of this state.

16 | One-half of that property is the property of the decedent and
17 ) is subject to testanentary disposition or distribution under
18 | the | aws of succession of this state. The decedent's one-half
19 | of that the property is not in the elected estate subjeet—to
20 | the—survi-ving—spoduse—s—+ight—to—etect—agarnst—the—wH-.

21 Section 33. Section 732.221, Florida Statutes, is

22 | anended to read:

23 732.221 Perfection of title of personal representative
24 | or benefici ary;—hetr—or—devisee.--1f the title to any

25 | property to which ss. 732.216-732.228 apply is held by the

26 | surviving spouse at the tine of the decedent's death, the

27 | personal representative or a beneficiary anherr—or—devisee of
28 | the decedent may institute an action to perfect title to the
29 | property. The personal representative has no fHdueiary duty
30| to discover whether any property held by the surviving spouse
31| is property to which ss. 732.216-732. 228 these—sections apply,
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1| unless a witten demand is made by a beneficiary an—herr+

2 | devisee;—or——creditor—of thedecedent within 3 6 nonths after

3| service of a copy the—first—pubHecation of the notice of

4 | adninistration on the beneficiary or by a creditor within 3

5| nonths after the first publication of the notice to creditors.
6 Section 34. Subsections (1) and (2) of section

7| 732.222, Florida Statutes, are anended to read:

8 732.222 Purchaser for value or |ender.--

9 (1) |If a surviving spouse has apparent title to

10 | property to which ss. 732.216-732.228 apply, a purchaser for
11| value or a lender taking a security interest in the property
12 | takes the his—oer—her interest in the property free of any

13 | rights of the personal representative or a beneficiary anhet+
14 | er—devisee of the decedent.

15 (2) |If a personal representative or a beneficiary an
16 | het+—or—devisee of the decedent has apparent title to property
17 ) to which ss. 732.216-732.228 apply, a purchaser for value or a
18 | lender taking a security interest in the property takes that
19 | hirs—or—her interest in the property free of any rights of the
20 | surviving spouse.

21 Section 35. Section 732.223, Florida Statutes, is

22 | anended to read:

23 732.223 Perfection of title of surviving spouse.--If
24 | the title to any property to which ss. 732.216-732.228 apply
25| was held by the decedent at the tinme of the decedent's his—or
26 | her death, title of the surviving spouse nay be perfected by
27 | an order of the probate court or by execution of an instrunent
28 | by the personal representative or the beneficiaries hetrrs—or
29 | devisees of the decedent with the approval of the probate

30| court. The probate court in which the decedent's estate is
31| being adni ni stered has no duty to discover whether property
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1| held by the decedent is property to which ss. 732.216-732. 228
2| apply. The personal representative has no duty to di scover

3 | whether property held by the decedent is property to which ss.
4] 732.216-732.228 apply unless a witten denmand is made by the
5| surviving spouse or the spouse's successor in interest within
6|13 6 nonths after service of a copy of the—+fi+st—publieation—of
7| the notice of administration on the surviving spouse or the

8 | spouse' s successor in interest.

9 Section 36. Section 732.302, Florida Statutes, is

10 | anended to read:

11 732.302 Pretermitted children.--Wen a testator onits
12 | to provide by iAhts—or—her will for any of his or her

13 | children born or adopted after naking the will and the child
14 | has not received a part of the testator's property equival ent
15)to a child's part by way of advancenent, the child shal

16 | receive a share of the estate equal in value to that which the
17 | child he—er—she woul d have received if the testator had died
18 | i ntestate, unless:

19 (1) It appears fromthe will that the omni ssion was

20| intentional; or

21 (2) The testator had one or nore children when the

22 | will was executed and devised substantially all the estate to
23| the other parent of the pretermitted child and that other

24 | parent survived the testator and is entitled to take under the
25 | will

26

27 | The share of the estate that is assigned to the preternitted
28 | child shall be obtained in accordance with s. 733.805.

29 Section 37. Section 732.401, Florida Statutes, is

30 | anended to read:

31 732.401 Descent of honestead. - -
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1 (1) If not devised as permitted by |law and the Florida
2| Constitution, the honestead shall descend in the sane nmanner
3| as other intestate property; but if the decedent is survived
4| by a spouse and |ineal descendants, the surviving spouse shal
5| take a life estate in the honestead, with a vested renai nder
6| to the lineal descendants in being at the tine of the

7 | decedent's death per stirpes.

8 (2) Subsection (1) shall not apply to H—the—decedent
9 | was—doemecit+ed—nFtrorida—and—+esided—on—+real property that the
10 | decedent and the surviving spouse owned as tenants by the

11 | entir et yr—the—+eal—property—shatt—not—behorrestead—property.
12 Section 38. Subsection (2) of section 732.4015

13| Florida Statutes, is anended to read:

14 732. 4015 Devi se of honestead. - -

15 (2) For the purposes of subsection (1), the term

16 (a) "Omer" includes the grantor setttor of a trust
17 | described in s. 733.707(3) that is evidenced by a witten

18 | instrunent that is in existence at the tinme of the grantor's
19 | sett+tors death as if the interest held in trust were owned by
20 | the grant or ptrstant—to—which—the—setttor—retained—the+ight
21 | either—atonre—or—in—econjuncti-on—wth—any—other—person—to—arend
22 | er—tevoke—the—trust—at—any—time—before—his—or—her—death.

23 (b) "Devise" includes a disposition by trust of that
24 | portion of the trust estate which, if titled in the nanme of
25| the grantor setttetr of the trust, would be the grantor's

26 | setttor—s honest ead.

27 Section 39. Subsections (4) and (6) of section

28 | 732.402, Florida Statutes, are anended, and subsection (7) is
29 | added to that section to read:

30 732.402 Exenpt property.--

31
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1 (4) Exenpt property shall be in addition to protected
2 | honestead, statutory entitlenents, and any property passing

3 | under te—the—surviving—speuse—or—hetr+rs—of thedecedent—under
4 | s—A4—~Art—Xof theState Constitutioen—or the decedent's wll
5] or by intestate successi on—etective—share,—or—Famt+y

6 | aHoewance.

7 (6) Persons entitled to exenpt property shall be

8 | deened to have wai ved their rights under this section unless a
9| petition for determ nation of exenpt property is filed by or
10| on behalf of the persons entitled to the exenpt property

11 {within 4 nonths after the date of service the—fi+st

12 | pubH—eati+oenr of the notice of adnministration or within 40 days
13| fromthe date of term nation of any proceeding involving the
14 | construction, adm ssion to probate, or validity of the will or
15| involving any other matter affecting any part of the estate
16 | subject to this section.

17 (7) Property deternm ned as exenpt under this section
18 | shall be excluded fromthe value of the estate before

19 | residuary, intestate, or preternitted or el ective shares are
20 | det er i ned.

21 Section 40. Section 732.403, Florida Statutes, is

22 | anended to read:

23 732.403 Fanmily allowance.--In addition to protected
24 | honestead and statutory entitl enents exempt—property, if the
25| decedent was domciled in Florida at the tinme of death, the
26 | surviving spouse and the decedent's lineal heirs whomthe

27 | decedent was supporting or was obligated to support er—who

28 | were—intact—berng—supported—byhimor—her are entitled to a
29 | reasonabl e all owance in noney out of the estate for their

30 | mai ntenance during administration. AfFer—hotiee—antdhearing,
31| The court may order this allowance to be paid as a |unp sum or
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1|in periodic installnments. The allowance shall not exceed a

2| total of $18,000$6,000. It shall be paid to the surviving

3| spouse, if living, for the use of the spouse and dependent

4| lineal heirs. |If the surviving spouse is not living, it shal
5| be paid to the lineal heirs or to the persons having their

6| care and custody. If any lineal heir is not living with the

7 | surviving spouse, the allowance may be made partly to the

8| lineal heir or his—e+—her guardi an or other person having the
9| Hneat heir's care and custody and partly to the surviving

10 | spouse, as the needs of the dependent H-real heir and the

11 | surviving spouse appear. Thefanmty—attowance—sha-—have—the
12 | priority—estabtshed—by—s—733—767 The fanmly allowance is
13 | not chargeabl e agai nst any benefit or share otherw se passing
14| to the surviving spouse or to the dependent lineal heirs by
15 | intestate—sueeesston,—eleetive—share—oer—the—wtHH—of—the

16 | decedent, unless the will otherw se provides. The death of any
17 | person entitled to a famly all owance term nates the his—or
18 | her right to that the part of the allowance not paid. For

19 | purposes of this section, the term"lineal heir" or "linea
20 | heirs" means |lineal ascendants and |ineal descendants of the
21 | decedent.
22 Section 41. Section 732.501, Florida Statutes, is
23 | anended to read:
24 732.501 Who may make a will.--Any person who is of
25| sound nind and who is either 18 or nore years of age or an
26 | enanci pat ed ni nor i8—er—wore—years—of—age—who—+s—of—sound—+ind
27 | my nmake a will.
28 Section 42. Paragraph (a) of subsection (1) and
29 | subsection (2) of section 732.502, Florida Statutes, are
30 | anended to read:
31
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1 732.502 Execution of wills.--Every will nust be in

2| witing and executed as foll ows:

3 (1)(a) Testator's signature.--

4 1. The testator nust sign the will at the end; or

5 2. The testator's nane nust be subscribed at the end
6| of the will by sone other person in the testator's presence
7] and by the testator's his—er—her direction.

8 (2) Any will, other than a hol ographic or nuncupative
9| wll, executed by a nonresident of Florida, either before or
10| after this |law takes effect, is valid as a will in this state
11| if valid under the laws of the state or country where the will
12 | was execut ed testator—was—at—thetime—of—execution. A wll in

13| the testator's handwiting that has been executed in

14 | accordance with subsection (1) shall not be considered a

15| hol ographic will.

16 Section 43. Section 732.503, Florida Statutes, is

17 | anended to read:

18 732.503 Sel f-proof of wll.--

19 (1) Awll or codicil executed in conformty with s.
20 | 732. 502(H—and—(2rnmay be nmade sel f-proved at the tine of its
21 | execution or at any subsequent date by the acknow edgnment of
22| it by the testator and the affidavits of the wi tnesses, eath
23 | made before an officer authorized to adninister oaths and

24 | evidenced by the officer's certificate attached to or

25| following the will, in substantially the follow ng form

26

27 | STATE OF FLORI DA

28 | COUNTY OF ...

29 I, , declare to the officer taking ny
30 | acknowl edgnent of this instrunent, and to the subscribing

31| witnesses, that | signed this instrunment as ny wll.
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1

2

3

4 Test at or

5

6 e, and , have been sworn by the

7| officer signing below, and declare to that officer on our

8 | oaths that the testator declared the instrunent to be the

9| testator's will and signed it in our presence and that we each
10| signed the instrunent as a witness in the presence of the

11 | testator and of each other

12

13

14

15 Wt ness

16

17

18 Wt ness

19
20 Acknow edged and subscri bed before ne by the testator
21|...(type or print testator's nane)..., who is personally known
22| to ne or who has produced ... (state type of identification -
23| see s. 117.05(5)(b)2.)... as identification, and sworn to and
24 | subscri bed before ne by the witnesses, ...(type or print nanme
25| of first witness)... who is personally known to ne or who has
26 | produced ... (state type of identification - see s.
271 117.05(5)(b)2.)... as identification and ... (type or print
28 | nane of second witness)... who is personally known to ne or
29 | who has produced ...(state type of identification - see s.
30| 117.05(5)(b)2.)... as identification, and subscribed by ne in
31
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the presence of the testator and the subscribing w tnesses,

all on ...(date)...

...(Signature of Oficer)...

...(Print, type, or stanp conm ssioned nanme and affix official

seal)..

(2) Awll or codicil nade self-proved under forner

| aw, or executed in another state and nmade sel f-proved under

the laws of that state, shall be considered as self-proved

under this section
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Section 44. Section 732.505, Florida Statutes, is
anended to read:

732.505 Revocation by witing.--Awll or codicil, or
any part of either, is revoked:

(1) By a subsequent inconsistent will or codicil, even
t hough t he subsequent inconsistent will or codicil does not
expressly revoke all previous wills or codicils, but the
revocation extends only so far as the inconsistency exists.

(2) By a subsequent witten will, codicil, or other
writing executed with the sane formalities required for the
execution of wills declaring the revocati on—f—the—sane
fermratties—+egqured—for—the—executon—of—wts—are—-observed
. I . ey - et I e

Section 45. Section 732.507, Florida Statutes, is
amended to read:

732.507 Effect of subsequent nmarriage, birth, or
di ssol ution of marri age. --

(1) Neither subsequent marriage, ror—subseguent
rarrage—and birth, nor e+ adoption of |ineal descendants
shal |l revoke the prior will of any person, but the
preternmitted child or spouse shall inherit as set forth in ss.
732.301 and 732.302, regardless of the prior will.

(2) Any provision proevisitons of a will executed by a
married personywhi ch prevision affects the spouse of that
person;shal | becone void upon the divorce of that person or
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1| upon the dissolution or annulment of the marriage. After the
2 | dissolution, divorce, or annulnent, the any—steh will shall be
3| adm ni stered and construed as if the forner spouse had died at
4] the tine of the dissolution, divorce, or annul nent of the

5| marriage, unless the will or the dissolution or divorce

6 | j udgnent expressly provides otherwi se.

7 Section 46. Paragraph (d) of subsection (2), and

8 | subsections (3) and (6) of section 732.513, Florida Statutes,
9| are anended to read:

10 732.513 Devises to trustee.--

11 (2) The devise shall not be invalid for any or all of
12 | the foll owi ng reasons:

13 (d) Because the only res of the trust is the possible
14 | expectancy of receiving, as a naned beneficiary, a devise

15| under a will or death benefits as described in s. 733.808, and
16 | even though the testator or other person has reserved any or
17 | all rights of ownership in the stueh death benefit policy,

18 | contract, or plan, including the right to change the

19 | beneficiary.

20 (3) The devise shall dispose of property under the

21| terns of the instrunent that created the trust as previously
22 | or subsequently theretofore—or—thereafter anended.

23 t6)—Fhis—section—shatt—be—cumtati-ve—to—at—tawns

24 | touching—upon—the—subjeet—ratter—

25 Section 47. Section 732.514, Florida Statutes, is

26 | anended to read:

27 732.514 Vesting of devises.--The death of the testator
28 | is the event that vests the right to devises unless the

29 | testator in the his—or—her will has provided that sone ot her
30 | event nust happen before a devise vests shatH—vest.

31
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1 Section 48. Section 732.515, Florida Statutes, is

2 | anended to read:

3 732.515 Separate witing identifying devises of

4 | tangi bl e property. -- A witH—ray—+refer—to—a witten statenent or
5] list referred to in the decedent's will shall te dispose of

6| itens of tangible personal property, other than property used
7]in trade or business, not otherw se specifically disposed of

8 | by the wi || ;—ether—thanrnerey—andproperty—usetd—+n—trade—or

9 | business. To be adnissible under this section as evidence of
10| the intended disposition, the witing nust be signed by the
11 | testator and nust describe the itenms and the devisees with

12 | reasonabl e certainty. The witing maybereferretd—to—as—one
13 | ir—existence—at—the—tiwe—of—thetestator-s—death—+t nay be
14 | prepared before or after the execution of the will. It nay be
15 ) altered by the testator after its preparation. It may be a
16 | witing that has no significance apart fromits effect upon
17 | the dispositions nmade by the will. If nore than one otherw se
18 | effective witing exists then, to the extent of any conflict
19 | anong the witings, the provisions of the nbost recent witing
20 | revoke the inconsistent provisions of each prior witing.

21 Section 49. Subsection (1) of section 732.6005,

22| Florida Statutes, is anended to read:

23 732. 6005 Rules of construction and intention.--

24 (1) The intention of the testator as expressed in the
25 | hirs—er—her will controls the legal effect of the testator's
26 | di spositions. The rules of construction expressed in this

27 | part shall apply unless a contrary intention is indicated by
28 | the will.

29 Section 50. Section 732.601, Florida Statutes, is

30 | anended to read:

31
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1 732.601 Sinmultaneous Death Law.--Unless a contrary

2] intention appears in the governing instrunent:

3 (1) Wien title to property or its devol ution depends

4 on priority of death and there is insufficient evidence that

5| the persons have di ed otherw se than sinultaneously, the

6 | property of each person shall be disposed of as if that person
7 | he—er—she—had survi ved—exeept—as—provi-ded—otherwrse—+n—this
8 | taw.

9 (2) When two or nore beneficiaries are designated to
10 | take successively by reason of survivorship under another

11 | person's disposition of property and there is insufficient

12 | evidence that the beneficiaries died otherw se than

13 | sinul taneously, the property thus disposed of shall be divided
14 ) into as many equal parts as there are successive beneficiaries
15| and the parts shall be distributed to those who woul d have

16 | taken if each designated beneficiary had survived.

17 (3) When there is insufficient evidence that two joint
18 | tenants or tenants by the entirety died otherw se than

19 | sinul taneously, the property so held shall be distributed
20| one-half as if one had survived and one-half as if the other
21| had survived. If there are nore than two joint tenants and al
22 | of them so died, the property thus distributed shall be in the
23 | proportion that one bears to the whete nunber of joint
24 | tenants.
25 (4) \When the insured and the beneficiary in a policy
26| of life or accident insurance have died and there is
27 | insufficient evidence that they died otherw se than
28 | simul taneously, the proceeds of the policy shall be
29 | distributed as if the insured had survived the beneficiary.
30 t5—Fhis—t+aw-shat—not—appty—i+n—the—<case—of—wH-s—
31 | Hiovs _ deeds- . . hiel
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Section 51. Section 732.603, Florida Statutes, is
anended to read:

732.603 Antilapse; deceased devi see; class
gifts.--Unless a contrary intention appears in the wll:
(1) |If a devisee or a beneficiary of a trust created

by a will who is a grandparent, or a |lineal descendant of a
grandparent, of the testator

(a) |Is dead at the tine of the execution of the will
or at the termnation of a trust interest created by a will,

(b) Fails to survive the testator, or
(c) Is required by the will to be treated as having
he—oer—she predeceased the testator

then the descendants of the devisee or beneficiary take per

stirpes in place of the deceased devisee or heneficiary. A

person who woul d have been a devisee under a class gift if

t hat person he—oer—she had survived the testator shall be a
devi see for purposes of this section whether that person died
hi-s—er—her—death—oceur+red before or after the execution of the
will.

(2) If a devisee or a beneficiary of a trust created

by a will who is not a grandparent, or a descendant of a
grandparent, of the testator

(a) |Is dead at the tine of the execution of the will
or at the termnation of a trust interest created in a wll,

(b) Fails to survive the testator, or
(c) Is required by the will to be treated as having
he—oer—she predeceased the testator
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then the testanentary disposition to the devisee or
beneficiary shall |apse unless an intention to substitute
anot her ina—his—or—her—ptace appears in the will.

Section 52. Subsection (2) of section 732.604, Florida
Statutes, is anended to read:

732.604 Failure of testanentary provision.--

(2) Except as provided in s. 732.603, if the residue
is devised to two or nore persons and the devi se to share—of
one of the residuary devisees fails for any reason, that
devi se his—or—her—share passes to the other residuary devi see,
or to the other residuary devisees in proportion to their
interests in the residue.

Section 53. Section 732.605, Florida Statutes, is
amended to read:

732.605 Change in securities; accessions;
nonadenption. - -

(1) If the testator intended a specific devise of
certain securities rather than their equivalent value, the
specific devisee is entitled only to:

(a) As nuch of the devised securities as is a part of
the estate at the tinme of the testator's death.

(b) Any additional or other securities of the sane
entity owned by the testator because of action initiated by
the entity, excluding any acquired by exercise of purchase
opti ons.

(c) Securities of another entity owned by the testator
as a result of a nerger, consolidation, reorganization, or
other simlar action initiated by the entity.

(d) Securities of the sane entity acquired as a result

of a plan of reinvestnent.
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1 (2) Distributions before death with respect to ef a

2| specifically devised security, whether in cash or otherw se,

3| which are not provided for in subsection (1) are not part of

4| the specific devise.

5 Section 54. Subsection (1) and paragraph (d) of

6 | subsection (2) of section 732.606, Florida Statutes, are

7 | anended to read:

8 732.606 Nonadenption of specific devises in certain

9 | cases; sale by guardian of the property; unpaid proceeds of

10 | sal e, condemati on, or insurance.--

11 (1) |If specifically devised property is sold by a

12 | guardi an of the property for—the—care—andrantenance—of—the
13 | ward or if a condemmation award or insurance proceeds are paid
14 | to a guardi an of the property as—at+tesutt—of—condemation-

15 | Hre—or—ecasuatty, the specific devisee has the right to a

16 | general pecuniary devise equal to the net sale price, the

17 | condemation award, or the insurance proceeds. This

18 | subsection does not apply if, subsequent to the sale,

19 | condemation, or casualty, it is adjudicated that the

20 | disability of the testator has ceased and the testator

21| survives the adjudication by 1 year. The right of the specific
22 | devi see under this subsection is reduced by any right

23 | descri bed i n he—er+—she—has—under subsection (2).

24 (2) A specific devisee has the right to the remaining
25 | specifically devised property and:

26 (d) Property owned by the testator at his—or—her death
27| as a result of foreclosure, or obtained instead of

28 | foreclosure, of the security for the specifically devised

29 | obligation.

30 Section 55. Subsection (1) of section 732.701, Florida
31| Statutes, is anended to read:
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1 732.701 Agreenents concerning succession. --
2 (1) No agreenent to make a will, to give a devise, not
3| to revoke a will, not to revoke a devise, not to make a will,
4] or not to nake a devise shall be binding or enforceable unless
5] the agreenent is in witing and signed by the agreeing party
6]in the presence of two attesting witnesses. Such an agreenent
7 | executed by a nonresident of Florida, either before or after
8| this |law takes effect, is valid in this state if valid when
9 | executed under the |laws of the state or country where the
10 | agreenent was executed, whether or not the agreeing party is a
11 | Florida resident at the tine of death.
12 Section 56. Section 732.702, Florida Statutes, is
13 | anended to read:
14 732.702 \Waiver of spousal rght—to—etect—and—of—other
15| rights.--
16 (1) The rights tght—of—eteet+on of a surviving
17 | spouser—the—+ights—of—thesturviving—Sspouse—as—intestate
18 | steceessor—or—as—a pretermtted—spouse—and—the+ights—of—the
19 | survi-vinRg—Spouse to an el ective share, intestate share,
20 | preternitted share, honest ead, exenpt property, and famly
21| all onance, and preference in appointnment as persona
22 | representative of an intestate estate or any of those rights
23 | them may be waived, wholly or partly, before or after
24 | marriage, by a witten contract, agreenent, or waiver, signed
25| by the waiving party in the presence of two subscribing
26 | witnesses. The requirenent of witnesses shall be applicable
27 | only to contracts, agreenents, or waivers signed by Florida
28 | residents after the effective date of this |law. Any contract,
29 | agreenent, or waiver executed by a nonresident of Florida,
30| either before or after this |aw takes effect, is valid in this
31| state if valid when executed under the laws of the state or
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1| country where it was executed, whether or not he or she is a
2| Florida resident at the tinme of death.Unless the waiver i+

3| provides to the contrary, a waiver of "all rights," or

4 | equival ent |anguage, in the property or estate of a present or
5| prospective spouse, or a conplete property settlenent entered
6|]into after, or in anticipation of, separation, dissolution of
7| marriage, or divorce, is a waiver of all rights to elective

8 | share, intestate share, pretermtted share, honestead

9 | property, exenpt property, and famly allowance, and

10 | preference in appoi ntnent as personal representative of an

11 ) intestate estate, by the waiving party each—spouse in the

12 | property of the other and a renunciation by the waiving party
13 | each of all benefits that would ot herwi se pass to the waivVving
14 | party either fromthe other by intestate succession or by the
15| provisions of any will executed before the witten contract,
16 | agreenent, or waiver er—property——setttenent.

17 (2) Each spouse shall make a fair disclosure to the
18 | other of that spouse's his—or—her estate if the agreenent,

19 | contract, or waiver is executed after nmarriage. No disclosure
20| shall be required for an agreenent, contract, or waiver

21 | executed before nmarri age.

22 (3) No consideration other than the execution of the
23 | agreenent, contract, or waiver shall be necessary to its

24 | validity, whether executed before or after nmarriage.

25 Section 57. Subsections (2), (3), (4), (5, (6), and
26| (7) of section 732.801, Florida Statutes, are anended to read:
27 732.801 Disclainer of interests in property passing by
28 | will or intestate succession or under certain powers of

29 | appoi ntnent. - -

30 (2) SCOPE OF RIGHT TO DI SCLAI M - -

31
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(a) A beneficiary may discl ai m hi-s—er—her successi on
to any interest in property that, unless disclained, would
pass to the beneficiary:

1. By intestate succession or devise.

2. Under descent of honestead, exenpt property, or
fam ly all owance or under s. 222.13.

3. Through exercise or nonexercise of a power of
appoi nt nent exercisable by wll.

4. Through testanentary exercise or nonexercise of a
power of appointnent exercisable by either deed or will.

5. As beneficiary of a testanentary trust.

6. As a beneficiary of a testanentary gift to any
nont est anentary trust.

7. As donee of a power of appointnent created by wll.

8. By succession in any manner described in this
subsection to a disclainmed interest.

9. In any manner not specifically enunerated herein
under a testamentary instrument.

(b) Disclainmer may be nmade for a minor, inconpetent,

i ncapacitated person, or deceased beneficiary by the guardian
or personal representative if the court having jurisdiction of
the estate of the minor, inconpetent, incapacitated person, or
deceased beneficiary upon petition finds that the disclainer

1. Is in the best interests of those interested in the
estate of the beneficiary and of those who take the
beneficiary's interest by virtue of the disclainer and

2. Is not detrinental to the best interests of the
beneficiary.

he d L bttt I o Lo I

ptrpose—ant—servetd—on—at—interested—persons— | f ordered by
64
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the court, the guardian or personal representative shal
execute and record the disclainer on behalf of the beneficiary
within the tinme and in the manner in which the beneficiary
could disclaimif he—er—she—were living, of |egal age, and
conpet ent .

(3) DI SPCsITION OF DI SCLAI MED | NTERESTS. - -

(a) Unless the decedent or a donee of a power of
appoi nt nent has otherw se provided by will or other
appropriate instrunent with reference to the possibility of a
di sclai ner by the beneficiary, the interest disclained shal
descend, be distributed, or otherw se be disposed of in the
sane manner as if the disclaimant had died i mediately
precedi ng the death or other event that caused himor—her—to
becorre—tnatHy—ascertarned—as—a—benetectrary—and t he
disclaimant's interest to becone indefeasibly fixed both in
guality and quantity. The disclainer shall relate to that
date for all purposes, whether recorded before or after the
death or other event. An interest in property disclained
shal |l never vest in the disclaimant. |f the provisions of s.
732.603 woul d have been applicable had the disclaimnt in fact
died i medi ately preceding the death or other event, they
shal | be applicable to the disclainmed interest.

(b) Unless the his—er—her disclainmer instrunent so
provides, a beneficiary who disclains any interest that—woutd
pass—to—himor—her in any manner described in subsection (2)

shal | not be excluded fromsharing in any other interest to

stbseeti-on—hetuting—subparagraph—(2-{a)8—, even though the

i nterest includes disclained assets by virtue of the
beneficiary's disclainer
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1 (4) FORM FILING RECORDI NG AND SERVI CE OF DI SCLAI MER
2 | I NSTRUMENTS. - -

3 (a) Fo—be A disclainer shall be in—a witing and

4 | shall declare the disclainer and its extent, describe the
5]interest in property disclained, and be executed signeth

6 | wi-trnessedi-and acknow edged in the manner provided for the

7 | conveyance of real property.

8 (b) A disclainer shall be effective and irrevocabl e

9 | when the instrunent is recorded by the clerk where the estate
10 | of the decedent is or has been adninistered. If no

11 | adnini strati on has been comenced, it nmay be recorded

12 | recordingray—be—+made with the clerk of any county where venue
13| of administration is proper.

14 (c) The person disclainmng shall deliver or mail a

15| copy of the disclainer instrunent to the persona

16 | representative, trustee, or other person having legal title
17 | to, or possession of, the property in which the disclained

18 | interest exists. No representative, trustee, or other person
19 | shall be liable for any ot herwi se proper distribution or other
20 | di sposition nade wi thout actual notice of the disclainer or

21| if the disclainer is waived or barred as—heretnafter—provided,
22 | for any otherw se proper distribution or other disposition

23| made in reliance on the disclainer, if the distribution or

24 | disposition is made wit hout actual notice of the facts

25| constituting the waiver or bar of barring the right to

26 | disclaim

27 (5) TIME FOR RECORDI NG DI SCLAI MER. --To be effective a
28 | disclainmer shall be recorded at any tine after the creation of
29 | the interest, but in any event within 9 nonths after the event
30| giving rise to the right to disclaim including the death of
31| the decedent; or, if the disclaimant is not finally
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ascertained as a beneficiary or the disclainant's interest has
not becone indefeasibly fixed both in quality and quantity at
the death of the decedent, then the disclainer shall be
recorded not later than 6 nonths after the event that would
cause t he himor—her—tobecore—tHnaty—ascertained—andhis—or
ket interest to becone indefeasibly fixed both in quality and
guantity. However, a disclainmer may be effective if recorded

at any tine after the creation of the interest, upon the
written consent of all interested parties as provided in s.
731. 302.

(6) WAIVER OR BAR TO RI GHT TO DI SCLAI M - -

(a) The right to disclaimotherwi se conferred by this
section shall be barred if the disclai mant benef+etrary is
insolvent at the tine of recording the disclainer the—event
gving—Trise—to—theright—te—disetat-m and al so by:

1. Making a voluntary assignnent or transfer of, a

contract to assign or transfer, or an encunbrance of, an
interest in real or personal property.

2. Gving a witten waiver of the right to disclaim
t he succession to an interest in real or personal property.

3. Making any sale or other disposition of an interest
in real or personal property pursuant to judicial process by
the beneficiary before recordi ng he—er—she—has—recorded a
di scl ai mer.

(b) The acceptance, assignnent, transfer, encunbrance,
or witten waiver of the right to disclaima part of an
interest in property, or the sale pursuant to judicial process
of a part of an interest in property, shall not bar the right
to disclaimany other part of the interest in property.

(7) EFFECT OF RESTRAINTS. --The right to disclaim
granted by this section is shaH—exist irrespective of any

67
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limtation inposed on the interest of the disclaimant in the
nature of an express or inplied spendthrift provision or
simlar restriction.

Section 58. Section 732.804, Florida Statutes, is
amended to read:

732.804 Provisions relating to disposition of the body

ereration. --Before issuance of letters, any person nmay carry

out witten instructions of the decedent relating to the

decedent's body and funeral and burial arrangenents. The fact

that cremation occurred pursuant to a witten direction

provi-ston—of—a—wH—oer—any—witten—cont+raect signed by the

decedent that the iIn—whieh—-he—-or—she—expressed—the—+itntent—that
hi-s—or—her body be cremated is a conplete defense to a cause

of action against any person acting or relying on that
di recti on the—personal——representative—or—person—providing—the
Setrvi€tes.

Section 59. Section 732.901, Florida Statutes, is
amended to read:

732.901 Production of wills.--

(1) The custodian of a will nust deposit the will with

the clerk of the court having venue of the estate of the
decedent within 10 days after receiving infornmation that the
testator is dead. The custodian nust supply the testator's
date of death or social security nunber to the clerk upon

deposit. WHtu—fatture—toe—deposit—the—wH—wththe—-ecterk
. I . o e ed chald I I r
Lot et " L . w »
I i I I r had . o

: ol I I . ey e
(2) Upon By petition and notice ef—+t—served—on—himor

hetr, the custodian of any will may be conpelled to produce and
68
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deposit the will as provided in subsection (1). Al costs,
danmages, and a reasonable attorney's fee shall be adjudged to
petitioner against the delinquent custodian if the court finds
that the custodian had no just or reasonable cause for failing
t o wi-thholtding—the deposit of the will.

Section 60. Section 732.910, Florida Statutes, is
transferred and renunbered as section 765.510, Florida

St at ut es.
Section 61. Section 732.911, Florida Statutes, is
transferred and renunbered as section 765.511, Florida

St at ut es.
Section 62. Section 732.912, Florida Statutes, is
transferred and renunbered as section 765.512, Florida

St at ut es.
Section 63. Section 732.913, Florida Statutes, is
transferred and renunbered as section 765.513, Florida

St at ut es.
Section 64. Section 732.914, Florida Statutes, is
transferred and renunbered as section 765.514, Florida

St at ut es.
Section 65. Section 732.915, Florida Statutes, is
transferred and renunbered as section 765.515, Florida

St at ut es.
Section 66. Section 732.916, Florida Statutes, is
transferred and renunbered as section 765.516, Florida

St at ut es.
Section 67. Section 732.917, Florida Statutes, is
transferred and renunbered as section 765.517, Florida

St at ut es.
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1 Section 68. Section 732.918, Florida Statutes, is
2| transferred and renunbered as section 765.518, Florida

3| Statutes.

4 Section 69. Section 732.9185, Florida Statutes, is
5| transferred and renunbered as section 765.5185, Florida

6| Statutes.

7 Section 70. Section 732.919, Florida Statutes, is
8| transferred and renunbered as section 765.519, Florida

9| Statutes.

10 Section 71. Section 732.921, Florida Statutes, is
11 | transferred and renunbered as section 765.521, Florida

12 | St at utes.

13 Section 72. Section 732.9215, Florida Statutes, is
14 | transferred and renunbered as section 765.5215, Florida

15| St at ut es.

16 Section 73. Section 732.92155, Florida Statutes, is
17 | transferred and renunbered as section 765.52155, Florida
18 | St at ut es.

19 Section 74. Section 732.9216, Florida Statutes, is
20| transferred and renunbered as section 765.5216, Florida

21 | Statutes.

22 Section 75. Section 732.922, Florida Statutes, is
23 | transferred and renunbered as section 765.522, Florida

24 | St at ut es.

25 Section 76. Section 733.101, Florida Statutes, is
26 | anended to read:

27 733.101 Venue of probate proceedings. --

28 (1) The venue for ef probate of atH+ wills and granting
29 | of letters shall be:

30 (a) In the county in this state where the decedent was
31 | doni cil ed hat—his—or—her—domicite
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1 (b) If the decedent had no domicile in this state,

2| then in any county where the decedent's decedent—was—possessed
3 | ef—any property is |ocated.

4 (c) |If the decedent had no domicile in this state and
5| possessed no property in this state, then in the county where
6 | any debtor of the decedent resides.

7 (2) For the purpose of this section, a nmarried wonan

8 | whose husband is an alien or a nonresident of Florida may

9| establish or designate a separate donicile in this state.

10 (3) Whenever a When—any proceeding is filed laying

11| venue in an inproper the—woeng county, the court may transfer
12 | the action in the same nmanner as provided in the Florida Rul es
13| of Civil Procedure. Any action taken by the court or the

14 | parties before the transfer is not affected by because—of the
15 | i nproper venue.

16 Section 77. Subsection (2) of section 733.103, Florida
17 | Statutes, is anended to read:

18 733.103 Effect of probate.--

19 (2) In any collateral action or proceeding relating to
20 | devi sed property, the probate of a will in Florida shall be
21| conclusive of its due execution; that it was executed by a
22 | conpetent testator, free of fraud, duress, nistake, and undue
23| influence; and ef—thefaet that the will was unrevoked on the
24 | testator's death.
25 Section 78. Section 733.104, Florida Statutes, is
26 | anended to read:
27 733.104 Suspension of statutes of limtation in favor
28 | of the personal representative.--
29 (1) |If a person entitled to bring an action dies
30| before the expiration of the tine limted for the commencenent
31| of the action and the cause of action survives, the action may
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be comenced by that person's his—er—her personal

representative hefore the later of the expiration of the tine

l[imted for the commencenent of the action or 12 nonths after

t he expitration—and—wthin—12rmonthsf+romthedate—-ofthe

decedent's deat h.

(2) |If a person against whoma cause of action exists
di es before the expiration of the tine linmted for
commencenent of the action and the cause of action survives,

Lo el be—fited I F e w ettt

I I Lo . I ’ et r
the expiration of the tinme limted for commencenent of the
action shall not apply if aclaimis tinely filed.

Section 79. Section 733.105, Florida Statutes, is
anended to read:

733.105 Determ nation of beneficiaries.--
(1) \When property passes by intestate succession or

wrder—a—wH—to—a—person—noet——sufHeirentty—identi-fed—n t he

will is unclear and there is the—personral—representative—+s—ih
doubt about:

(a) Who is entitled to receive any part of the

property +t—er—part—of—t, or

(b) The shares and anpbunts that any person is entitled

to receive,

any interested person the—personal—representative nay petition

the court to determnm ne beneficiaries or their shares H4+e—=a
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aft—arounts—they—are—enti-tted—to—+recerve—or—botth— Any

personal representative who makes distribution or takes any

ot her action pursuant to an the order determning
beneficiaries shall be fully protected.
(3) I S I . I
he—he i _— I I . e

personat—representative—discharget— A separate civil action
to determ ne beneficiaries may be brought under—this

stubseetioft when an estate has not been rs—rnet—being
adni ni st er ed.

Section 80. Subsections (2), (3), and (4) of section
733.106, Florida Statutes, are anended to read:

733.106 Costs and attorney's attorney fees.--

(2) A person nom nated as personal representative of
the—+tast—known—w-, or any proponent of a the will if the
person so nomi nated does not act within a reasonable tine, if

in good faith justified in offering the will in due formfor
probate, shall receive his—e+—her costs and attorney's

73

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLOO®®~NO®UuDWNPRER O

r

Florida Senate - 2001 CS for SB 402
308-151 1

i
1

attorney fees fromeut—of the estate even though probate is
deni ed or revoked he—of—she—is—unstceessiu-
(3) Any attorney who has rendered services to an

estate may be awarded reasonabl e conpensation fromthe estate

order—on—the—petition.

(4) \When costs and attorney's attorney fees are to be
paid fromeut—ef the estate, the court may—n—its—diseretion-
direct fromwhat part of the estate they shall be paid.

Section 81. Section 733.107, Florida Statutes, is
amended to read:

733.107 Burden of proof in contests.--1n al
proceedi ngs contesting the validity of a will, the burden
shal | be upon the proponent of the will to establish prinma

facie its formal execution and attestation. Thereafter, the
contestant shall have the burden of establishing the grounds
on which the probate of the will is opposed or revocation is
sought .

Section 82. Section 733.109, Florida Statutes, is
amended to read:

733.109 Revocation of probate.--

(1) A proceeding to revoke the probate of a will shal

be brought in the court having jurisdiction over the

admi ni stration. Any interested person, including a beneficiary

under a prior will, unless execept—these barred under s.
733.212 or s. 733.2123, nmay commence the proceedi ngrbefore
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7 (2) Pending the determination of any petition for

8 | revocation of probate, the personal representative shal

9| proceed with the adninistration of the estate as if no

10 | revocation proceedi ng had been commenced, except that no

11 | distribution may be made to beneficiaries devisees in

12 | contravention of the rights of those who, but for the will,

13| would be entitled to the property di sposed of.

14 (3) Revocation of probate of a will shall not affect
15 ) or inpair the title to the property theretoefore purchased in
16 | good faith for value fromthe personal representative prior to
17 | an order of revocation

18 Section 83. Subsection (3) of section 733.201, Florida
19| Statutes, is anended to read:

20 733.201 Proof of wills.--

21 (3) If it appears to the court that the attesting

22 | witnesses cannot be found or that they have becone i nconpetent
23| after the execution of the will or their testinony cannot be
24 | obtained within a reasonable tine, a will may be adnmitted to
25 | probate upon the oath of the personal representative nom nated
26 | by the will as provided in subsection (2), whether or not the
27 | nonmi nat ed personal representative he—e+—she is interested in
28 | the estate, or upon the oath of any person having no interest
29| in the estate under the will statingsthat the person he—e+

30| she believes the witing exhibited to be the true last will of
31 | the decedent.
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Section 84. Section 733.202, Florida Statutes, is
anended to read:
733.202 Petition.--Any interested person nmay petition

for adm ni strati on.
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Section 85. Section 733.203, Florida Statutes, is
r epeal ed

Section 86. Subsection (2) of section 733.204, Florida
Statutes, is anended to read:

733.204 Probate of a will witten in a foreign
| anguage. - -
(2) thadrttirg—the—wiH—toprobate—the—court—shat+
sk s L ation f einal

not+ece—to—aH—other—interested—persons—No persona

representative who conplies in good faith with the English
translation of the will as may—then—be established by the

77
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court shall thereafter be hetd |iable for doi ng as—a—+resutt—of
having—done so.

Section 87. Section 733.205, Florida Statutes, is
amended to read:

733.205 Probate of notarial wll.--

(1) When a copy of a notarial will in the possession
of a notary entitled to its custody in a foreign state or
country, the laws of which state or country require that the
will remain in the custody of the sueh notary, duly
aut henticated by the notary, whose official position
signature, and seal of office are further authenticated by an
Aneri can consul, vice consul, or other Anerican consul ar
officer within whose jurisdiction the notary is a resident, is
presented to the court, it nmay be adnitted to probate if the
original could have been adnitted to probate in this state.

(2) The duly authenticated copy shall be prim facie
evi dence of its purported execution and of the facts stated in
the certificate in conpliance with subsection (1).

(3) Any interested person noti+f+ed may oppose the

probate of such a notarial will or nay petition for revocation
of probate of such a notarial will, as in the ease—of origina
probate of a will in this state.

Section 88. Subsection (3) of section 733.206, Florida
Statutes, is anended to read:

733.206 Probate of will of resident after foreign
probate. - -

(3) Any interested person nay oppose the probate of
the will-or nmay petition for revocation of the probate of the
will, as in the—<ease—-of the original probate of a will in this
state.
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Section 89. Section 733.207, Florida Statutes, is
amended to read:

733. 207 Establishnent and probate of |ost or destroyed
Will.--Any interested person may establish the full and

precise terns of a |lost or destroyed will and offer the wll

for probate.

© 00 N o O W DN P

|

15

16

17

18

19

20 | devised— The specific content of the will nust be etearty—and

21 | distinetty proved by the testinony of two disinterested

22 | witnesses, or, if a correct copy is provided, it shall be

23 | proved by one disinterested witness.

24 Section 90. Section 733.208, Florida Statutes, is

25 | anended to read:

26 733.208 Discovery of later will.--On the discovery of

27| a later will or codicil expressty—or—inpH-etdhy—revekingthe

28 I T hol . ’ ’ .

29 | atmnistrat+on, any interested person may petition to revoke

30| the probate of the earlier will or to probate the later wll

31| or codicil effer—thetater—wH—{for—probate. Theproceedings
79
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shatH—be——simtar—to—thosefor—revocation—of—probate— No tater

will or codicil may be offered after the testate or intestate

estate has been conpletely adninistered and the persona

representative di scharged etesing—ef—the—estate
Section 91. Section 733.209, Florida Statutes, is

amended to read:

733.209 Estates of nissing persons.--Any interested

person may petition to adnmnister the estate of a m ssing

person; however, no personal representative shall be appointed

until the court deternmines that the missing person is dead.

I f oo ettt e L I
I . . F . .
of—the—estate—shatH—reqguest—ent+y—of—an—-order—dectaring—the
I o L . A I

. I . T, o
Section 92. Section 733.212, Florida Statutes, is

amended to read:

733.212 Notice of administration; filing of objections

80
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(1) 3> The personal representative shall pronptly

serve a copy of the notice of admi nistration on the foll ow ng

persons who are known to the personal representative:
(a) The decedent's surviving spouse;
(b) Beneficiaries; and
(c) The trustee of any trust described in s.

733.707(3); andr—ef—which—thedecedent—was—grantor

(d) Persons who nmay be entitled to exenpt property,

in the manner provided for service of formal notice, unless
served under s. 733.2123. The personal representative may
simlarly serve a copy of the notice on any devi sees under a
known prior will or heirs or others who claimor may claiman

interest in the estate.

(2) The notice shall state the nane of the decedent,

the file nunber of the estate, the designation and address of

the court in which the proceedi ngs are pendi ng, whether the

estate is testate or intestate, and, if testate, the date of

the will and any codicils, the nane and address of the
81
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personal representative, and the nane and address of the

personal representative's attorney. The notice shall state

that interested persons are required to file with the court

any objection by an interested person on whomthe notice was

served which challenges the validity of the will, the

qgual ifications of the personal representative, venue, or

jurisdiction of the court within 3 nonths after the date of

service of a copy of the notice of adnministration on the

obj ecti ng person.

(3) Any interested person on whom a copy of the notice

of adm nistration was served nust object to the validity of

the will, the qualifications of the personal representative,

venue, or jurisdiction of the court by filing a petition or

ot her pleading requesting relief in accordance with the

Fl ori da Probate Rules within 3 nonths after the date of

service of a copy of the notice of adnministration on the

obj ecting person or those objections are forever barred. The

appoi ntnent of a personal representative or a successor

personal representative shall not extend or renew t he period

for filing objections under this section, unless a newwll or

codicil is admtted.
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(4) tb)y The personal representative is not individually
liable to any person for giving notice under this section
subseetion, regardl ess of whether it is later deternined that
steh notice was not required by this section. The service of

© 00 N o O W DN P

10 | notice in accordance with this section stbseetien shall not be
11 | construed as conferring any right atmttingthe—vatidty——or

12 | enfereeabitity—of—a—ctaim

13 (5)te)y If the personal representative in good faith

14 | fails to give notice required by this section subseetion, the

15 | personal representative is not liable to any person for the

16 | failure. Liability, if any, for the failure in+——stutcha—=case is

17 | on the estate.

23 (6) If awll or codicil is subsequently adnitted to
24 | probate, the personal representative shall pronptly serve a
25| copy of a new notice of adm nistration as required for an

26 | initial will adm ssion. Cains—under—paragraph—(bH{a)y—are

27 | bartet—as—provided—itn—s—733—762-

28 Section 93. Section 733.2121, Florida Statutes, is
29 | created to read:

30 733.2121 Notice to creditors; filing of clains.--

31
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(1) Unless creditors' clains are otherw se barred by

s. 733.710, the personal representative shall pronptly publish

a notice to creditors. The notice shall contain the nane of

the decedent, the file nunber of the estate, the designation

and address of the court in which the proceedi ngs are pendi ng,

t he nane and address of the personal representative, the nane

and address of the personal representative's attorney, and the

date of first publication. The notice shall state that

creditors nust file clains against the estate with the court
within the tine periods set forth in ss. 733.702 and 733. 710,
or be forever barred.

(2) Publication shall be once a week for 2 consecutive

weeks, in a newspaper published in the county where the estate

is admnistered or, if there is no newspaper published in the

county, in a newspaper of general circulation in that county.

(3)(a) The personal representative shall pronptly make

a diligent search to determ ne the nanes and addresses of

creditors of the decedent who are reasonably ascertai nabl e,

even if the clains are unmatured, contingent, or unliquidated,

and shall pronptly serve a copy of the notice on those

creditors. Inpracticable and extended searches are not

required. Service is not required on any creditor who has

filed a claimas provided in this part, whose clai mhas been

paid in full, or whose claimis listed in a persona

representative's tinely filed proof of claim

(b) The personal representative is not individually

liable to any person for giving notice under this section

even if it is later deternined that notice was not requir ed.

The service of notice to creditors in accordance with this

section shall not be construed as admitting the validity or

enforceability of a claim
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1 (c) |If the personal representative in good faith fails
2| to give notice required by this section, the persona

3| representative is not liable to any person for the failure.

4| Liability, if any, for the failure is on the estate.

5 (d) If a decedent at the tinme of death was 55 years of
6 | age or older, the personal representative shall pronptly serve
7] a copy of the notice to creditors on the Agency for Health

8| Care Administration within 3 nonths after the first

9| publication of the notice to creditors, unless the agency has
10| already filed a statenent of claimin the estate proceedings.
11 (e) |If the Departnent of Revenue has not previously

12 | been served with a copy of the notice to creditors, then

13 | service of the inventory on the Departnent of Revenue shall be
14 | the equival ent of service of a copy of the notice to

15| creditors.

16 (4) dains are barred as provided in ss. 733.702 and
17 | 733. 710.

18 Section 94. Section 733.2123, Florida Statutes, is

19 | anended to read:

20 733. 2123 Adjudication before issuance of letters.--A
21 | petitioner nay serve formal notice of the his—or—her petition
22 | for admnistration on interested persons. A copy of the wll
23 | offered for proposed—to—be—admtted—+o probate shall be

24 | attached to the notice. No person who is served with forma

25| notice of the petition for admnistration prior to the

26 | i ssuance of letters or who has waived notice may chal |l enge the
27 | validity of the will, testacy of the decedent, qualifications
28 | of the personal representative, venue, or jurisdiction of the
29 | court, except in eonnection—with the proceedi ngs before

30 | i ssuance of letters.

31
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1 Section 95. Section 733.213, Florida Statutes, is

2 | anended to read:

3 733.213 Probate as prerequisite to judicial petition
4 | for construction of will.--Awill nmay not be construed unti
5]it has been adnitted to probate No—pteading—seeking

6 | eonstruetion—of—a—wH—ray bermantatnet—unti-—the—wH—has
7 | H+st—been—probated.

8 Section 96. Section 733.301, Florida Statutes, is

9 | anended to read:

10 733.301 Preference in appointnent of persona

11 | representative. --

12 (1) In the granting of letters of administration, the
13| followi ng order of preference preferences shall be observed
14 (a)fd)y In testate estates:

15 1. ta)y The personal representative, or his or her

16 | successor, nonminated by the will or pursuant to a power

17 | conferred in the will.

18 2. {b)y The person selected by a majority in interest of
19 | the persons entitled to the estate.

20 3.{t€) A devisee under the will. |If nore than one

21 | devi see applies, the court may sel ect exeretse—+ts—diseretion
22 | ia—seteecting the one best qualified.

23 (b)£2) In intestate estates:

24 1. tay The surviving spouse.

25 2. {b)y The person selected by a majority in interest of
26 | the heirs.

27 3.{€) The heir nearest in degree. |If nore than one
28 | applies, the court may sel ect exerecise—+i+ts—disereton—in

29 | seteeting the one best qualified for—the—office.

30 (2)3) A guardian of the property of a ward who if

31| conpetent would be entitled to appointnment as, or to select,
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the a personal representative nmay exercise the right to select
t he personal representative
(3)t4)r In either a testate or an intestate estate, if
no application is nade by any of the persons described nared
in subsection (1) er—subseet+oen—{2), the court shall appoint a
capabl e person; but no person may be appoi nted under this
subsecti on:
(a) Who works for, or holds public office under, the
court.
(b) Who is enployed by, or holds office under, any
j udge exercising probate jurisdiction
(4) 5y After letters have been granted in either a
testate or an intestate estate, if a person who was entitled
to, and has not waived, preference over the person appointed
at the tinme of the his—or—her appointment and on whom f or mal
noti ce was not served seeks the appointnent, the letters
granted may be revoked and the person entitled to preference
may have letters granted to—himoer—her after fornmal notice and

heari ng.
(5){6) After letters have been granted in either a
testate or an intestate estate, if any will is subsequently

admtted to probate the letters shall be revoked and new
| etters granted as—provided—i+n—subsection—{1).

Section 97. Section 733.302, Florida Statutes, is
amended to read:

733.302 Who may be appoi nted persona
representative.--Subject to the limtations in this part, any
person who is sui juris and whe is a resident of Florida at
the tinme of the death of the person whose estate is to be
admi ni st ered he—o+r—she—seeks—to—adininister is qualified to act

as personal representative in Florida. Apersen—who—has—been
87
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4 Section 98. Subsections (1) and (2) of section

5| 733.305, Florida Statutes, are anended to read:

6 733.305 Trust conpani es and ot her corporations and

7 | associ ations. --

8 (1) Al trust conpanies incorporated under the | aws of
9| Florida the—state, all state banking corporations and state
10 | savi ngs associ ations authorized and qualified to exercise

11| fiduciary powers in Florida, and all national banking

12 | associ ations and federal savings and | oan associ ati ons

13 | aut hori zed and qualified to exercise fiduciary powers in

14 | Florida shall be entitled to act as personal representatives
15| and curators of estates.

16 (2) When a qualified corporation has been naned as a
17 | personal representative in a will and subsequently thereafter
18 | transfers its business and assets to, consolidates or nerges
19| with, or is in any manner provided by |aw succeeded by;

20 | another qualified corporation, on the death of the testator
21| the successor corporation may qualify as persona

22 | represent at i ve;r—ant—the—court—ay—+ssue—tetters—to—the

23 | suecessor—corporation unless the will provides otherw se.

24 Section 99. Section 733.306, Florida Statutes, is

25 | anended to read:

26 733.306 Effect of appointnent of debtor.--The

27 | appoi ntnent of a debtor as personal representative shall not
28 | extingui sh the debt due to the decedent. This—section—shatt+
29 | not—prevent—a—testator—fromreteasithig—a—debtor—by—wH—

30 Section 100. Section 733.307, Florida Statutes, is
31 | anended to read
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733.307 Succession of administration.--The No persona
representative of the estate of a deceased persona

representative i s not as—such—shat—be authorized to
adm ni ster the estate of the first decedent. On the death of

a the sole or surviving personal representative, the court
shal | appoint a successor personal representative to conplete
the admini stration of the estate.

Section 101. Section 733.308, Florida Statutes, is
amended to read:

733.308 Administrator ad |litem --Wen t—snecessary
that an estate nust be represented and the there—+s—no
personal representative is unable to do so ef—the—estate, the
court shall appoint an administrator ad |itemw thout bond to
represent the estate in that fer—that—partiecutar proceedi ng.
The fact that the personal representative is seeking
rei mbursenent for clains against the decedent pait—by—the
petrsonat—representative does not require appoi ntnent of an
adnmi nistrator ad litem

Section 102. Section 733.309, Florida Statutes, is
amended to read:

733.309 Executor de son tort.--No person shall be
liable to a creditor of a decedent as executor de son tort,

but any person taking, converting, or interneddling with the
property of a decedent shall be liable to the persona
representative or curator, when appointed, for the val ue of
all the property so taken or converted and for all danmages to
the estate caused by the his—or—her wongful action. This
section shall not be construed to prevent a creditor of a
decedent from suing anyone in possession of property
fraudul ently conveyed by the decedent to set aside the
f raudul ent conveyance.
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Section 103. Section 733.310, Florida Statutes, is
created to read
733.310 Personal representative not qualified.--At any

time when a personal representative knows or shoul d have known

that he or she would not be qualified for appointnent if

application for appointnent were then made, the persona

representative shall pronptly file and serve a notice setting

forth the reasons. A personal representative who fails to

conply with this section shall be personally |liable for costs,

including attorney's fees, incurred in any renoval proceeding,

if the personal representative is renoved. This liability

shall be cumul ative to any other provided by | aw

Section 104. Section 733.401, Florida Statutes, is
r epeal ed

Section 105. Section 733.402, Florida Statutes, is
amended to read:

733.402 Bond of fiduciary persona—+epresentative;

when required; form--

(1) Unless the bond requirenment has been wai ved by the

will or by the court testator—waivet—ther+regurernent, every

fiduciary persenr to whomletters are granted shall execute and

file a bond with surety, as defined in s. 45.011, to be
approved by the clerk without a service fee. The bond shall be

payable to the Governor and the Governor's successors in
of fice, conditioned on the performance of all duties as
personal representative according to |law. The bond nust be
joint and several

(2) No bond executet—by—apersonal—+epresentative—or
euratoer shall be void or invalid because of an informality in
it or an informality or illegality in the appointnment of the
fiduciary. The bond shall have the sane force as if the
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appoi nt nent had been legally nmade and the bond executed in
proper form

(3) The requirenents of this section shall not apply
to banks and trust conpanies authorized by law to act as
personal representative

(4) On petition by any interested person or on the

court's own notion, the court may wai ve the requirenent of

filing a bond, require a bond, increase or decrease the bond,

or require additional surety.
Section 106. Section 733.403, Florida Statutes, is
amended to read:
733. 403 Anount of bond. --
- Al bonds required by this part shall be in the
penal sumthat the court deens sufficient after consideration

of the gross value of the estate, the relationship of the
personal representative to the beneficiaries, exenpt property
and any famly allowance, the type and nature of assets, known

creditors,and |iens and encunbrances on the assets.

Section 107. Section 733.404, Florida Statutes, is
amended to read:

733.404 Liability of surety.--No surety for any
personal representative or curator shall be charged beyond the
val ue of the assets of an estate because of any oni ssion or

m stake in pleading or of false pleading of the personal
representative or curator
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1 Section 108. Section 733.405, Florida Statutes, is

2 | anended to read:

3 733. 405 Rel ease of surety.--

4 (1) Subject tothe limtations of this section, on the
5] petition of any interested person, the surety is entitled to
6| be released fromliability for the future acts and om ssi ons
7| of the fiduciary Ga—petitiontngthe—surety,—or—the—personal

8 | representati-ve—of—a—sturety—on—the—bond—of—anypersonal

9 | representati-ve—or—ecurator—shat-—be—entitted—as—armatter—of

10 | rght—te—be—+eteasedt+romfuturet+iabitty—upon—the—bond

11 (2) Pending the hearing of the petition, the court nay
12 | restrain the fiduciary prinerpat from acting ira—his—oer—her

13 | representati-ve—capacitty;except to preserve the estate.

14 (3) On hearing, the court shall enter an order

15| prescribing the anmount of the new bond for the fiduciary

16 | personal—r+epresentative—or—cduratoer and the date when the bond
17 | shall be filed. If the fiduciary prinetrpat fails to give the
18 | new bond, the fiduciary he—e+—she shall be renpved at once,
19 | and further proceedings shall be had as in cases of renoval.
20 (4) The original surety etr—streties shall remain be
21| liable in accordance with the terns of its original bond for
22 | all acts and onissions of the fiduciary which occur prior to
23 | personal—t+epresentative—or—surety—unti-—he—or—she—has—given
24 | the approval of the new surety and filing and approval of the
25 | bond anth—after—the—gvingof—thenew bontd—shatt—renan
26 | Habte—for—atH—theprinecipat—s—acts—tothetirme—eof—theHHng
27 | and—approvar—of—the—rnewboend. The new surety shall be liable
28 | on its bond fer—the—prinetpat—s—acts only after the filing and
29 | approval of the new bond.
30 Section 109. Section 733.406, Florida Statutes, is
31 | anended to read
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733.406 Bond prem um al | owabl e as expense of
adm ni strati on er—eoests. --A personal representative Any

atni-stratoers-or other fiduciary required by—t+aw to gi ve bond
shal | pay the reasonabl e premi umas an expense of

admi ni strati on as—stch—may—inctude—as—part—oef—his—or—her

Fawut—expense—such—+easonable—sumpaid—such—an—+tnsurer—for

Section 110. Section 733.501, Florida Statutes, is
amended to read:

733.501 Curators.--

(1) Wien it is necessary, the court nmay appoint a

curator after antd—+isstetetters—of—curatorshipto—takecharge
of —the—estate—of adecedent—untit—tetters—aregranted—t+f—the
Ll ed I . o ey I
I . . ! et . I L
formal notice +s—given to the person apparently se entitled to
letters of adnministration. The curator nay be authorized to

performany duty or function of a personal representative. I|f

there is great danger that any of the decedent's property is

likely to wasted, destroyed, or renoved beyond the

jurisdiction of the court and if the appointnent of a curator

woul d be del ayed by giving notice, the court may appoint a
curator w thout giving notice. Grappointrent—the—ecourt—shat

th+rect—the—person—in—possessiton—of—the—effects—ofthedecedent
93
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(2) t4)y Bond shall be required of the curator as the
court deens necessary toe—secure—the—property. No bond shal

be required of banks and trust conpanies as curators.

(3){6) Curators shall be all owed reasonabl e
conpensation for their services and the court may consider the

provi sions of s. 733.617.

(4) Curators shall be subject to renoval and

sur char ge.

Section 111. Section 733.502, Florida Statutes, is
amended to read:

733.502 Resignation of personal representative.--A
personal representative may resign anrt—bereHeved—of—his—or
hrer—of-Hece—Notiee—of—the—petition—shat—beg-ven—to—att
. I . : e I I
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1 . : " I ot  obhi . _—
2 | eourt——shatH—require—the—personal—t+epresentattve—to—Hte—-atrue
3 | and—correct—acecount—of—his—or—her—adnni-strati-on—and—deti-ver
4 | to—his—er—her—sueceessor—or—to—his—oer—her—joint—personalt
5 | representati-ve—aH—of—theproperty—of—thedecedent—and—att
6 | records—concerning—the—estate. After notice to all interested
7 | persons, the court nmy accept the resignation and then revoke
8| the letters of the resigning personal representative if the
9]interests of the estate are not jeopardi zed by the

10 | resi gnati on. The acceptance of the resignation—after

11 | eonptanee—wth—this—seectionshall not exonerate the any

12 | personal representative or the his—er—her surety from

13| liability previeusty—incur+ed.

14 Section 112. Section 733.503, Florida Statutes, is

15 | anended to read:

16 733.503 Appoi ntnent of successor upon

17 | resignation.--Wen the personal representative's resignation

18 | is accepted, the court shall appoint a personal representative

19| or shall appoint a curator to serve until a successor persona

20 | representative i s appoi nted H—there—+s—hnofoeinrt—personat

21 | representative—a—steceessor—must—be—appointed—and—eguati-H—ed

22 | beftore—apersonat—t+epresentati-ve—fay—be+eHeved—of—his—or—her

23 | duties—antd—obH-gattens—asprovided—in—s—733-562.

24 Section 113. Section 733.5035, Florida Statutes, is

25| created to read:

26 733.5035 Surrender of assets after resignation.--Wen

27 | the resignation has been accepted by the court, all estate

28 | assets, records, docunents, papers, and other property of or

29 | concerning the estate in the resigning persona

30 | representative's possession or control shall imediately be

31| surrendered to the successor fiduciary. The court nmmay
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establish the conditions and specify the assets and records,

if any, that the resigning personal representative may retain

until the final accounting of the resigning persona

representative has been approved.

Section 114. Section 733.5036, Florida Statutes, is
created to read
733.5036 Accounting and di scharge foll ow ng

resignation. --

(1) A resigning personal representative shall file and

serve a final accounting of the personal representative's

adm ni strati on.

(2) After determ nation and satisfaction of the

liability, if any, of the resigning personal representative,

after conpensation of the personal representative and the

attorney and ot her persons enpl oyed by the persona

representative, and upon recei pt of evidence that

undi stri buted estate assets have been delivered to the

successor fiduciary, the personal representative shall be

di scharged, the bond rel eased, and the surety discharged.

Section 115. Section 733.504, Florida Statutes, is
amended to read:

733.504 €auses—of Renoval of personal representative;
causes for renoval .--A personal representative nay be renoved

and the his—or—her letters revoked for any of the follow ng
causes, and the renoval shall be in addition to any penalties
prescribed by | aw

(1) Adjudication of inconpetency.

(2) Physical or nental incapacity rendering the
personal representative incapable of the discharge of his or
her duti es.
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1 (3) Failure to conply with any order of the court,

2 | unl ess the order has been superseded on appeal

3 (4) Failure to account for the sale of property or to
4 | produce and exhibit the assets of the estate when so required.
5 (5) Fhe Wasting or naladmnistration of the estate.

6 (6) Failure to give bond or security for any purpose.
7 (7) Conviction of a felony.

8 (8) Insolvency of, or the appointnent of a receiver or
9] liquidator for, any corporate personal representative

10 (9) Fhe Holding or acquiring by—the—personalt

11 | representative—of conflicting or adverse interests against the
12 | estate that will or may adversety interfere with the

13 | administration of the estate as a whole. This cause of

14 | renoval shall not apply to the surviving spouse because of the
15| exercise of the right to the elective share, famly all owance,
16 | or exenptions, as provided el sewhere in this code.

17 (10) Revocation of the probate of the decedent's will
18 | that authorized or designated the appoi ntnent of the steh

19 | personal representative
20 (11) Renoval of domicile fromFlorida, if domicile was
21| a requirenent of initial appointnent the—persohal
22 | representative—t+snotonger—guat-fed—under—part—t+H—of—this
23 | ehapter
24 (12) The personal representative would not now be
25| entitled to appointnent.
26 Section 116. Section 733.505, Florida Statutes, is
27 | anended to read:
28 733.505 Jurisdiction in renpoval proceedings.--A
29 | petition for renoval shall be filed in the court having
30| jurisdiction of the adninistration issuing—thetetters.
31
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Section 117. Section 733.506, Florida Statutes, is
amended to read:

733.506 Proceedings for renoval.--Proceedi ngs for
renoval of a personal representative nmay be commenced by the

court or upon the petition of an by—any interested person e+

jotnt—personal—representative. The court shall revoke the

letters of a renoved personal representative. The renoval of a

personal representative shall not exonerate the renobved

personal representative or the renpved persona

representative's surety fromany liability.
Section 118. Section 733.5061, Florida Statutes, is
created to read

733.5061 Appoi ntnent of successor upon renoval. --Wen

a personal representative is renoved, the court shall appoint

a personal representative or shall appoint a curator to serve

until a successor personal representative i s appointed.
Section 119. Section 733.507, Florida Statutes, is
r epeal ed
Section 120. Section 733.508, Florida Statutes, is
amended to read:

733.508 Accounting and di scharge of renpved persona

representatives upon renoval. --

(1) A renoved personal representative shall file and

serve a final accounting of that personal representative's

adm ni strati on.

(2) After determ nation and satisfaction of the

liability, if any, of the renoved personal representative,

after conpensation of that personal representative and the

attorney and ot her persons enpl oyed by that persona

representative, and upon receipt of evidence that the estate

assets have been delivered to the successor fiduciary, the
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1| renoved personal representative shall be di scharged, the bond
2| rel eased, and the surety di scharged. Arenpved—personalt

3 | representative—shaH—Ffte—aftuH—t+rue—antd——correct—account—of
4 | his—or—her—admnistraton—w-thin—30—days—after—rermoval—

5 Section 121. Section 733.509, Florida Statutes, is

6 | anended to read:

7 733.509 Surrender of assets upon renoval.--Upon entry
8 | of an order renoving a personal representative, the renoved

9 | personal representative shall immediately deliver all estate
10 | assets, records, docunents, papers, and other property of or
11 ) concerning the estate in the renoved personal representative's
12 | possession or control to the renaining personal representative
13 | or successor fiduci ary The—renovedpersonal—representative

14 | shaH—det—ver—to—therematntng—or—successor—persohal

15 | representative—atH—of—theproperty—of—the—decedent—and—att+

16 ; ; ;

17 | eencernng—the—estate.

18 Section 122. Section 733.601, Florida Statutes, is

19 | anended to read:

20 733.601 Tine of accrual of duties and powers.--The

21| duties and powers of a personal representative conmence upon
22 | hirs—er—he+r appoi ntnent. The powers of a persona

23 | representative relate back in time to give acts by the person
24 | appoi nted, occurring before appoi ntnent and beneficial to the
25| estate, the sane effect as those occurring after appointnent
26 | thereafter. Before—i+ssuance—of—tetters—aperson—naned

27 | executor—h—a—wH—may—ecarty—out—witten—instructions—of—the
28 | decedent—r+etatingto—the—decedent—sbody—andfunerat—and

29 | burtal—ar+angenrents—A personal representative may ratify and
30 | accept acts on behalf of the estate done by others when the
31| acts would have been proper for a personal representative
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1 Section 123. Section 733.602, Florida Statutes, is

2 | anended to read:

3 733. 602 Ceneral duties.--

4 (1) A personal representative is a fiduciary who shal
5| observe the standards of care applicable to trustees as

6 | described by s. 737.302. A personal representative is under a
7| duty to settle and distribute the estate of the decedent in

8 | accordance with the ternms of the decedent's will and this code
9| as expeditiously and efficiently as is consistent with the

10 | best interests of the estate. A personal representative shal
11| use the authority conferred upen—himor—her by this code, the
12 | authority in the will, if any, and the authority of any order
13 | of the court ra—proceedings—to—whiech—he—or—she—+s—partyfor
14 | the best interests of interested persons, including creditors
15 | as—weH—as—beneficiaries.

16 (2) A personal representative shall not be liable for
17 | any act of administration or distribution if the act was

18 | aut horized at the time. Subject to other obligations of

19 | adninistration, a probated will is authority to adninister and
20 | distribute the estate according to its terns. An order of

21 | appoi ntnent of a personal representative is authority to

22 | distribute apparently intestate assets to the heirs of the

23 | decedent if, at the tine of distribution, the persona

24 | representative is not aware of a proceedi ng chall engi ng

25| intestacy or a proceeding questioning the his—or—her

26 | appointnment or fitness to continue. Nothing in this section
27 | affects the duty of the personal representative to adm nister
28 | and distribute the estate in accordance with the rights of

29 | interested persons.

30 Section 124. Section 733.603, Florida Statutes, is

31 | anended to read
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733.603 Personal representative to proceed without
court order.--A personal representative shall proceed
expeditiously with the settlenent and distribution of a
decedent's estate and, except as otherw se specified by this
code or ordered by the court, shall do so without
adj udi cation, order, or direction of the court. A persona
representative may invoke the jurisdiction of the court to
resol ve juthet+at questions concerning the estate or its
adni ni stration.

Section 125. Section 733.604, Florida Statutes, is
amended to read:

733.604 Inventory. --

(1) ta)r Unless an inventory has been previously filed

Wthin—60—days—after—+ssuance—oftetters, a persona
represent ati ve who—isnot—a—cturator—oer—a—stuccessor—to—another

shall file a verified anr inventory of property of the estate,
listing it with reasonable detail and including for each
listed itemits estimated fair nmarket value at the date of the
decedent's death. Unless otherw se ordered by the court for
good cause shown, the any—steh inventory or anmended or

suppl enentary inventory is subject to inspection only by the
clerk of the court,er the clerk's representative, the

personal representative, ant the personal representative's

attorney, and other interested persons.
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11 | representative—

12 (2)3)y If the personal representative |earns of any
13 | property not included in the original inventory, or |earns
14 | that the estimated val ue or description indicated in the

15| original inventory for any itemis erroneous or m sl eading,
16 | the personal representative he—e+—she shall file a verified
17 | prepare—an amended or suppl enentary inventory showi ng any the
18 | estirated—valuve—of—the newitens and their estinated val ue
19 | i++em at the date of the decedent's death, or the revised

20 | estimated val ue or descri pti on—ant—the—personal

21 | representative—shat—serve—a—copyof—the—arended—or

22 y— y v

23

24

25

26 (3)t4- Upon written request to the persona

27 | representative, a beneficiary shall be furnished a witten
28 | expl anation of how the inventory value for an asset was

29 | determined, or, if an apprai sal was obtained, a copy of the
30 | appraisal, as follows:

31
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(a) To a residuary beneficiary or heir in an intestate

estate, regarding all inventoried assets.

(b) To any other beneficiary, regarding all assets

di stributed or proposed to be distributed to that beneficiary.

that—asset—and—f+romwhoem-the—apprai-sa—was—ebtatrnec—The

personal representative nmust notify each beneficiary of that
beneficiary's rights under this subsection the—+ight—to

vatde—of—an—asset. Neither a request nor the failure to
request information under this subsection affects any rights
of a beneficiary in subsequent proceedi ngs concerni ng any
accounting of the personal representative or the propriety of
any action of the personal representative.

Section 126. Section 733.605, Florida Statutes, is
r epeal ed

Section 127. Section 733.6065, Florida Statutes, is
created to read

733. 6065 Openi ng safe-deposit box. --

(1) Subject to the provisions of s. 655.936, the
initial opening of the decedent's safe-deposit box shall be

conducted in the presence of any two of the foll owi ng persons:

an enpl oyee of the institution where the box is |located, the
103
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1| personal representative, or the personal representative's

2| attorney of record. Each person who is present nust verify

3| the contents of the box by signing a copy of the inventory

4 | under penalties of perjury. The personal representative shal
5| file the safe-deposit box inventory, together with a copy of
6| the box entry record froma date which is 6 nonths prior to

7| the date of death to the date of inventory, with the court

8| within 10 days after the box is opened. Unless otherw se

9| ordered by the court, this inventory and the attached box

10| entry record is subject to inspection only by persons entitled
11 ) to inspect an inventory under s. 733.604(1). The persona

12 | representative may renove the contents of the box.

13 (2) The right to open and exami ne the contents of a

14 | safe-deposit box | eased by a decedent, or any other docunents
15| delivered by a decedent for safekeeping, and to receive itens
16 | as provided for in s. 655.935 are in addition to the rights
17 | provided in subsection (1).

18 Section 128. Section 733.607, Florida Statutes, is

19 | anended to read:
20 733. 607 Possession of estate.--
21 (1) Except as otherwi se provided by a decedent's will,
22 | every personal representative has a right to, and shall take
23 | possession or control of, the decedent's property, except the
24 | protected honestead, but any real property or tangible
25 | personal property nay be left with, or surrendered to, the
26 | person presunptively entitled to it unless possession of the
27 | property by the personal representative will be necessary for
28 | purposes of adninistration. The request by a persona
29 | representative for delivery of any property possessed by a
30 | beneficiary is conclusive evidence that the possession of the
31| property by the personal representative is necessary for the
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purposes of administration, in any action against the
beneficiary for possession of it. The personal representative
shal|l take all steps reasonably necessary for the managenent,
protection, and preservation of the estate until distribution
and—He—or—she may nmaintain an action to recover possession of
property or to determine the title to it.

(2) If, after providing for statutory entitlenents and
al | devises other than residuary devises, the assets of the
decedent's estate are insufficient to pay the expenses of the
adm ni stration and obligations of the decedent's estate and
enforeceable—<ctatnms—of—the—decedent—s—ecreditors, the persona
representative is entitled to paynent fromthe trustee of a

trust described ins. 733.707(3), in the anobunt the persona
representative certifies in witing to be required to satisfy
t he sueh insufficiency.

Section 129. Section 733.608, Florida Statutes, is
amended to read:

733.608 Ceneral power of the persona
representative. --

(1) Al real and personal property of the decedent,
except the protected honestead, within this state and the
rents, incone, issues, and profits fromit shall be assets in
t he hands of the personal representative:

(a) 1)y For the payment of devises, debts;famly
al | onance, elective share,estate and i nheritance taxes,

cl ai ns, charges, and expenses of the administration and
obligations of the decedent's estate.

(b) 2 To enforce contribution and equalize
advancenent .
(c) 3> For distribution.
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(2) |If property that reasonably appears to the

personal representative to be protected honestead is not in

t he possessi on of a person who appears to have an interest in

the property, the personal representative is authorized, but

not required, to take possession of that property for the

limted purpose of preserving, insuring, and protecting it for

the heir or devisee, pending a determ nation of its honestead

status. |f the personal representative takes possession of

that property, any rents and revenues may be collected by the

personal representative for the account of the heir or

devi see, but the personal representative shall have no duty to

rent or otherw se nmake the property productive.
Section 130. Section 733.609, Florida Statutes, is
anended to read:

733.609 | nproper exercise of power; breach of
fiduciary duty.--A personal representative's fiduciary duty is

the sane as the fiduciary duty of a trustee of an express

trust and a personal representative is liable to interested

persons for danmage or loss resulting fromthe breach of this

duty. |In all actions for breach of fiduciary duty or

chal | enging the exercise of or failure to exercise a persona

representative's powers, the court shall award taxable costs

as in chancery actions, including attorney's fees +H—the

: : : o o
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1 Section 131. Section 733.610, Florida Statutes, is

2 | anended to read:

3 733.610 Sale, encunbrance or transaction involving

4] conflict of interest.--Any sale or encunbrance to the persona
5] representative or the personal representative's his—or—her

6 | spouse, agent, or attorney, or any corporation or trust in

7 | which the personal representative has a substantial beneficial
8| interest, or any transaction that is affected by a conflict of
9]interest on the part of the personal representative, is

10 | voidabl e by any interested person except one who has consented
11| after fair disclosure, unless:

12 (1) The will or a contract entered into by the

13 | decedent expressly authorized the transaction; or

14 (2) The transaction is approved by the court after

15| notice to interested persons.

16 Section 132. Section 733.611, Florida Statutes, is

17 | anended to read:

18 733.611 Persons dealing with the persona

19 | representative; protection.--Except as provided in s.
20| 733.613(1), a person who in good faith either assists or deals
21| for value with a personal representative er—deats—wth—himor
22 | her—tor—valde is protected as if the personal representative
23 | acted properly exeretsed—his—or—her—power. The fact that a
24 | person knowi ngly deals with the personal representative does
25| not atene require the person to inquire into the authority of
26 | the personal representative existence—ofhirs—or—her—power—the
27 | Hmts—on—the—power—or—thepropriety—of—+ts—exerecise. A
28 | person is not bound to see to the proper application of estate
29 | assets paid or delivered to the personal representative. This
30 | The protecti on here—expressed extends to instances in which a
31| procedural irregularity or jurisdictional defect occurred in
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proceedi ngs | eading to the issuance of letters, including a
case in which the alleged decedent is alive. This protection

is in addition to any protection afforded by FThe—protection
I L I et . : I dedi

conparabl e provisions of the laws relating to comerci al

transactions and laws sinplifying transfers of securities by
fiduciaries.

Section 133. Section 733.612, Florida Statutes, is
amended to read:

733.612 Transactions authorized for the persona
representative; exceptions.--Except as otherw se provided by
the will or court by order ef—eoeurt, and subject to the
priorities stated in s. 733.805, wthout court order ef—eotrt,
a personal representative, acting reasonably for the benefit
of the interested persons, nmay properly:

(1) Retain assets owned by the decedent, pending
distribution or liquidation, including those in which the
personal representative is personally interested or that are
ot herwi se inproper for fiduciary t+ust investnents.

(2) Performor conprom se, or, when proper, refuse to

per f or m perforwance—of, the decedent's contracts. In

perforning the decedent's enforceable contracts by—the

tdecedent- to convey or | ease real property, anobng other
possi bl e courses of action, the personal representative nay:

(a) Convey the real property for cash paynent of al
suns remai ning due or for the purchaser's note for the sum
remai ni ng due, secured by a nortgage on the property tand.

(b) Deliver a deed in escrow, with directions that the
proceeds, when paid in accordance with the escrow agreenent,
be paid as provi ded te—the—distributees—of—thedecedent—as
destgrated in the escrow agreenent.
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(3) Receive assets fromfiduciaries or other sources.
(4) Invest funds as provided in ss. 518.10-518. 14,
considering the anount to be invested, liquidity needs of the

estate, and the tine until distribution will be made +H—funds

(5) Acquire or dispose of an asset, excluding rea

property in this or another state, for cash or on credit and
at public or private sale, and nmanage, devel op, inprove,
exchange, partition, or change the character of an estate
asset .

(6) Make ordinary or extraordinary repairs or
alterations in buildings or other structures; denolish
i mprovenents; or erect new party walls or buildings.

(7) Enter into a | ease, as |lessor or |lessee, for a
termw thin, or extending beyond, the period of
admnistration, with or without an option to renew

(8) Enter into a | ease or arrangenent for exploration
and renoval of minerals or other natural resources or enter
into a pooling or unitization agreenent.

(9) Abandon property when it is valueless or so
encunbered, or in a steh condition, that it is of no benefit
to the estate.

(10) Vote, or refrain fromvoting, stocks or other
securities in person or by general or limted proxy.
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(11) Pay calls, assessnents, and ot her suns chargeabl e
or accruing against, or on account of, securities, unless
barred by the provisions relating to clai ns.

(12) Hold property in the nane of a nominee or in
other formw thout disclosure of the interest of the estate,
but the personal representative is |liable for any act of the
nom nee in connection with the property so held.

(13) Insure the assets of the estate agai nst danmage

or -1 oss;—antd—+iabit+ity and i nsure agai nst personal and
fiduciary liability himsett—er—hersetH—against—tabiHty to

third persons.

(14) Borrow noney, with or without security, to be
repaid fromthe estate assets or otherw se, other than rea
property, and advance noney for the protection of the estate.

(15) Extend, renew, or in any nanner nodify any
obligation owing to the estate. If the personal representative
hol ds a nortgage, security interest, or other lien upon
property of another person, he or she may accept a conveyance
or transfer of encunbered assets fromthe owner in
sati sfaction of the indebtedness secured by its lien instead
of forecl osure.

(16) Pay taxes, assessnents, and other expenses
incident to the adnministration of the estate.

(17) Sell or exercise stock subscription or conversion
rights or consent, directly or through a conmmttee or other
agent, to the reorganization, consolidation, nerger
di ssolution, or liquidation of a corporation or other business
enterprise.

(18) Allocate itens of inconme or expense to either
estate incone or principal, as permtted or provided by |aw.
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(19) Enploy persons, including, but not limted to,

attorneys, accountants, auditors, appraisers,investnent

advi sers, and others, even if they are one and the sane as the
personal representative or are associated with the persona
representative, to advise or assist the persona

representative in the performance of htrs—er—her adm nistrative
duties; act upon the recommendati ons of those steh enpl oyed
persons wi t hout independent investigation; and, instead of
acting personally, enploy one or nore agents to perform any
act of administration, whether or not discretionary. Any fees
and conpensation paid to a anry—steh person who is the sanme as,
associ ated with, or enployed by, the personal representative
shal | be taken into consideration in determ ning the persona
representative's conpensation

(20) Prosecute or defend clainms or proceedings in any
jurisdiction for the protection of the estate and of the
personal representative irAa—theperformance—of—his—or—her
duties.

(21) Sell, nortgage, or |ease any personal property of
the estate or any interest in it for cash, credit, or for part
cash or part credit, and with or without security for the
unpai d bal ance.

(22) Continue any uni ncorporated business or venture
in which the decedent was engaged at the tine of his—or—her
deat h:

(a) In the sane business formfor a period of not nore
than 4 nonths fromthe date of his—er—her appointnent, if
continuation is a reasonabl e neans of preserving the val ue of
t he busi ness, including good wll.

(b) In the sane business formfor any additiona
period of time that may be approved by court order ef—eeturt.
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(23) Provide for exoneration of the persona
representative frompersonal liability in any contract entered

into on behalf of the estate.

(24) Satisfy and settle clains and distribute the
estate as provided in this code.

(25) Enter into agreenents with the proper officer or
departnment head, commi ssioner, or agent of any departnent of
the governnment of the United States, waiving the statute of
limtations concerning the assessnent and col |l ection of any
federal tax or any deficiency in a federal tax.

(26) Make partial part distribution to the
beneficiaries of any part of the estate not necessary to
satisfy clains, expenses of adm nistration, taxes, famly
al | onance, exenpt property, and an el ective share, in
accordance with the decedent's will or as authorized by
operation of |aw.

(27) Execute any instrunents necessary in the exercise
of the personal representative's powers.

Section 134. Section 733.6121, Florida Statutes, is
amended to read:

733.6121 Powers of personal representatives conferred
by this part inrelation to environnental or human health | aws
affecting property subject to adm nistration or to property
subject to admnistration contami nated with hazardous or toxic
substances; liability.--

(1) Except as otherw se provided by the will or by
court order ef—eeurt, and subject to s. 733.805, the persona
representative has, w thout court authorization, the powers
specified in subsection (2).
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(2) A personal representative has the power, acting
reasonably and for the benefit of the interested persons
patties:
(a) To inspect or investigate, or cause to be
i nspected or investigated, property subject to adm nistration
including interests in sole proprietorships, partnerships, or
corporations and any assets owned by any such a business
entity for the purpose of determ ning conpliance with an
environnental |aw affecting that property or to respond to an
actual or threatened violation of an environnental |aw
af fecting that property;

(b) To take, on behalf of the estate, any action
necessary to prevent, abate, or otherw se renedy an actual or
potential violation of an environnental |aw affecting property
subject to admnistration, either before or after initiation
of an enforcenent action by a governnental body;

(c) To settle or conpromise at any tine any claim
agai nst the estate or the personal representative that may be
asserted by a governnental body or private party which
i nvolves the alleged violation of an environnental |aw
af fecting property subject to admi nistration over which the
personal representative has responsibility;

(d) To disclaimany power granted by any docunent,
statute, or rule of law which, in the sole judgnent of the
personal representative, could cause the persona
representative to incur personal liability, or the estate to
incur liability, under any environmental |aw

(e) To decline to serve as a personal representative,
or, havi ng undertaken to serve as—apersonat—representative,
to resign at any tine, if the personal representative believes
that there is or could be a conflict of interest inhis—er—her
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1 | Hduvetary—ecapacity—ant—+nhis—or—her—indi-vi-dual—capaci-ty

2 | because of potential clains or liabilities that could be

3 | asserted agarnst—t+ on behalf of the estate by reason of the
4| type or condition of the assets held; or

5 (f) To charge against the assets of the estate the

6 | cost of any inspection, investigation, review abatenent,

7 | response, cleanup, or renedial action considered reasonabl e by
8 | the personal representative that—this—secttomn—atthorizes—the
9 | personal—representative—to—take; and, in the event of the

10| closing or termnation of the estate or the transfer of the
11| estate property to another personal representative, to hold
12 | noneys sufficient to cover the cost of cleaning up any known
13 | environnental problem

14 (3) A personal representative is not personally liable
15| to any beneficiary or any other party for a decrease in val ue
16 | of assets in an estate by reason of the persona

17 | representative's conpliance or efforts to conply with an

18 | environnental |aw, specifically including any reporting

19 | requi renent under that |aw

20 (4) A personal representative who acquires ownership
21| or control of a vessel or other property w thout havi ng owned,
22 | operated, or materially participated in the managenent of that
23 | vessel or property before assum ng ownership or control as

24 | personal representative is not considered an owner or operator
25| for purposes of liability under chapter 376, chapter 403, or
26 | any other environnental |aw. A personal representative who
27 | willfully, knowi ngly, or recklessly causes or exacerbates a
28 | rel ease or threatened rel ease of a hazardous substance is

29 | personally liable for the cost of the response, to the extent
30| that the release or threatened release is attributable to the
31| personal representative's activities. This subsection does
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not preclude the filing of clains against the assets that
constitute the estate held by the personal representative or
the filing of actions against the personal representative as

representative of the estate iIn—his—er—her—+representative
capactty. I n any such an action, an award or judgnent agai nst

t he personal representative nust be satisfied only fromthe
assets of the estate.

(5) Neither the acceptance by the persona
representative of the property or a failure by the persona
representative to inspect or investigate the property creates
any inference of as—te—whether—there—+s liability under an
environnental law with respect to that property.

(6) For the purposes of this section, the term
"environnental |aw' neans a federal, state, or |ocal |aw,
rule, regulation, or ordinance that relates to protection of
t he environnent or hunman health, and the term "hazardous
subst ance" nmeans a substance, material, or waste defined as
hazardous or toxic, or any contam nant, pollutant, or
constituent thereof, or otherw se regulated by an
envi ronnental | aw

(7) This section applies to any estate adnmitted to
probate on or after July 1, 1995.

Section 135. Section 733.613, Florida Statutes, is
amended to read:

733.613 Personal representative's right to sell rea
property. --

(1) Wen a personal representative of an a—decedent
tying intestate estate, or of an estate whose testator has not

conferred upen—himoer—her a power of sale or whose testator
has granted a power of sale but the his—er—her power is so

limted by the will or by operation of law that it cannot be
115
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1| conveniently exercised, shall consider that it is for the best
2| interest of the estate and of those interested in it that rea
3| property be sold, the personal representative may sell it at

4| public or private sale. No title shall pass until the—sale+is
5 | authorized—or—eonfirmed—by the court authorizes or confirnms

6 | the sale. Petition—for—authorization—or—confi+rration—-of——sate
7 el : bt : I e I o I
8 | property——sotd—or—to—be—sotd—and—thepriee—and—terns—of—the

9 | sate—Except—when—interestedpersons—havejothed—t+n—the

10 | petition—+or—sate—of—real—property—or—haveconsented—to—the

11 | sate—netiece—of—thepetition—shaH—be—given—No bona fide

12 | purchaser shall be required to examnmine any proceedi ngs before
13 | the order of sale.

14 (2) When a decedent's will confers specific power to
15| sell or nortgage real property or a general power to sell any
16 | asset of the estate, the personal representative may sell

17 | nortgage, or |ease, without authorization or confirmtion of
18 | court, any real property of the estate or any interest therein
19| for cash or credit, or for part cash and part credit, and with
20| or without security for unpaid balances. The sale, nortgage,
21| or |lease need not be justified by a showi ng of necessity, and
22 | the sale pursuant to power of sale shall be valid.

23 (3) In a sale or nortgage that occurs under a specific
24 | power to sell or nortgage real property, or under a court

25 | order authorizing or confirmng that act, the purchaser or

26 | lender takes title free of clainms of creditors of the estate
27 | and entitlenments of estate beneficiaries, except that existing
28 | nortgages or other liens against real property are not

29 | aff ect ed.

30 Section 136. Section 733.614, Florida Statutes, is

31 | anended to read
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733.614 Powers and duties of successor persona
representative.--A successor personal representative has the
sane power and duty as the original personal representative to
conplete the adm nistration and distribution of the estate as
expedi tiously as possible, but he—or—she shall not exercise
any power nmade personal to the personal representative naned
in the will without court approval.

Section 137. Section 733.615, Florida Statutes, is
amended to read:

733.615 Joint personal representatives; when joint
action required. --
(1) If two or nore persons are appointed joint

personal representatives, and unless the will provides
ot herwi se, the concurrence of all joint persona
representatives appointed pursuant to a will or codici

executed prior to Cctober 1, 1987, or appointed to adm nister
an intestate estate of a decedent who died prior to Cctober 1,
1987, or of a majority of joint personal representatives
appoi nted pursuant to a will or codicil executed on or after
Cctober 1, 1987, or appointed to adm nister an the intestate
estate of a decedent dying on or after October 1, 1987, is
required on all acts connected with the administration and
distribution of the estate. This restriction does not apply
when any joint personal representative receives and receipts
for property due the estate, when the concurrence required
under this subsection cannot readily be obtained in the tine
reasonably avail able for energency action necessary to
preserve the estate, or when a joint personal representative
has been delegated to act for the others.

(2) \Where action by a majority of the joint persona
representatives appointed is authorized, a joint persona
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1| representative who has not joined in exercising a power is not
2| liable to the beneficiaries or to others for the consequences
3| of the exercise, and a dissenting joint persona

4 | representative is not liable for the consequences of an action
5| aet in which the dissenting personal representative he—e+—she
6|joins at the direction of the majority of the joint personal

7| representatives, if the dissent is he—or—she expressed his—o+
8 | her—dissent- in witing to the other any—ef—hts—er—her joint

9 | personal representatives at or before the tine of the action
10 | jetndet.

11 (3) A person dealing with a joint persona

12 | representative without actual know edge that joint persona

13 | representati ves have been appointed, or if advised by a the

14 | joint personal representative with—whomhe—or—she—deals that
15| the joint personal representative has authority to act al one
16 | for any of the reasons nentioned in subsection (1),is as

17 | fully protected in dealing with that joint persona

18 | representative as if that joint personal representative

19 | possessed and properly exercised the power he—e+—shepurports
20 | to—exereise.

21 Section 138. Section 733.616, Florida Statutes, is

22 | anended to read:

23 733.616 Powers of surviving persona

24 | representatives.--Unl ess otherw se provided by the terns of

25| the will or a court order etherwrse—provide, every power

26 | exercisable by joint personal representatives nmay be exercised
27 | by the one or nore renmi ning after the appoi ntnent of one or
28 | nore is termnated. —and |If one or nore, but not all,

29 | nominated as joint personal representatives are not appointed,
30 | those appointed nay exercise all the powers granted to those
31 | noni nat ed inecident—to—the—office
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Section 139. Section 733.617, Florida Statutes, is
amended to read:

733.617 Conpensation of personal representative. --

(1) A personal representative shall be entitled to a

conm ssion payable fromthe estate assets without court order

as conpensation for ordinary services. The comi ssion shal

be based on the conpensabl e value of the estate, which is the

i nventory val ue of the probate estate assets and the incone

earned by the estate during adm ni strati on As—conrpensation—for

Hs—ordinary—services,—a persona—representative—shatt—be

(2) A commission conputed on the conpensabl e val ue of

the estate is presuned to be reasonabl e conpensation for a

personal representative in formal administrati on Ypon—the
probate—estates—vatve—as—defHned—in—subsecton—<{I)—such
ecommi-ssi-on—shal—be——conputed as fol | ows:
(a) At the rate of 3 percent for the first $1 mllion
(b) At the rate of 2.5 percent for all above $1

mllion and not exceeding $5 nillion.
(c) At the rate of 2 percent for all above $5 mllion
and not exceeding $10 mllion.

(d) At the rate of 1.5 percent for all above $10
nmllion.
(3) In addition to the previously descri bed aforesatd
conmi ssion, a personal representative shall be allowed stuth
119
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further conpensation as is the—court—tmy deemjust—and

reasonabl e for any extraordinary services including, but not
limted to:
(a) The sale of real or personal property.
(b) The conduct of litigation on behalf of or agai nst
the estate.
(c) Involvenent in proceedings for the adjustnent or
payrment of any taxes.
(d) The carrying on of the decedent's busi ness.
(e) Dealing with protected honestead.
(f) ey Any other special services that whieh may be
necessary for the personal representative to perform
(4) If the adecedent——s will provides that a persona
representative's conpensation shall be based upon specific

criteria, other than a general reference to commi ssions

all oned by law or words or simlar inmport, including, but not
l[imted to, rates, anpunts, conm ssions, or reference to the
personal representative's regularly published schedul e of fees
in effect at the decedent's date of death, or words of simlar
import, then a personal representative shall be entitled to
conpensation in accordance with that steh provision. However,
except for sueh references in the a—decedent—s will to the
personal representative's regularly published schedul e of fees
in effect at the decedent's date of death, or words of simlar
import, if there is no witten contract with the decedent
regardi ng conpensation, a personal representative nmay renounce
the provisions contained in the will and be entitled to
conpensation under this section heredunder. A persona

representative may al so renounce the ts right to all or any
part of the conpensation
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(5) |If the probate estate's conpensabl e val ue as
defHned—n—subseeton—(1-i s $100,000 or nore, and there are
two representatives, each personal representative is entitled
to the full commission allowed to a sol e persona
representative. |f there are nore than two persona
representatives and the probate estate's conpensable value is
wore—than $100, 000 or nore, the conpensation to which two
woul d be entitled nust be apportioned anbng the persona
representatives. The basis for stueh apportionnment shall be
one full comm ssion allowed to the personal representative who
has possession of and prinmary responsibility for
admi ni stration of the assets and one full comi ssion anong the
remai ni ng personal representatives according to the services
rendered by each of themrespectively. |f the probate
estate's conpensable value is | ess than $100,000 and there is
nore than one personal representative, then one ful
commi ssi on aH-owed—herern—to—a—sote—personat—representati-ve
nmust be apportioned anong the personal representatives
according to the services rendered by each of them
respectively.

(6) |If the personal representative is a nenber of The
Florida Bar and has rendered | egal services in connection with
the adm nistration of the estate, then in addition to a fee as
personal representative, there also shall be allowed a fee for
the |l egal services rendered.

(7) Upon petition of any interested person, the court

may increase or decrease the conpensation for ordinary

services of the personal representative or award conpensation

for extraordinary services if the facts and circunstances of

the particular admnistration warrant. |In determning

reasonabl e conpensation, the court shall consider all of the
121
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following factors, giving weight to each as it determnes
appropri at e Fhe—conpensationfor—a—personal—representative—as
F i I . 2 3 ’ - F

(a) The pronptness, efficiency, and skill with which
the administration was handl ed by the personal representative;

(b) The responsibilities assunmed by and the potenti al
liabilities of the personal representative;

(c) The nature and value of the assets that are
af fected by the decedent's deat h;

(d) The benefits or detrinments resulting to the estate
or interested persons tts—benef+etraries fromthe persona
representative's services;

(e) The conplexity or sinplicity of the admi nistration
and the novelty noevetti+es of the issues presented;

(f) The personal representative's participation in tax
pl anning for the estate and the estate's beneficiaries and in
tax return preparation, review, or approval;

(g) The nature of the probate, nonprobate, and exenpt
assets, :the expenses of administration,+the liabilities of
t he decedent, ;-and the conpensation paid to other
prof essionals and fiduciari es;

(h) Any delay in paynent of the conpensation after the
services were furnished; and

(i) Any other relevant factors.

Section 140. Section 733.6171, Florida Statutes, is
amended to read:
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733.6171 Conpensation of attorney for the persona
representative. --

(1) Attorneys for personal representatives shall be
entitled to reasonabl e conpensati on fer—their+—services payabl e
fromthe estate assets ofthe—estate without court order

(2) The attorney, the personal representative, and
persons bearing the inpact of the conpensation may agree to
conpensation deternined in a different manner than provided in
this section. Conpensation may al so be determined in a
di fferent manner than provided in this section if the manner
is disclosed to the parties bearing the inpact of the
conpensation and if no objection is made as provided for in

the Florida Probate Rul es in—thepetitton—for—discharge—or
e . ey . o . it e
5—733-90%.

(3) Conpensation provided—in—the—TfoHowng—schedute

for ordinary services of attorneys in fornal estate

administration is presuned to be reasonable if based on the

conpensabl e uwpen—the—inventory value of the estate, which is

the inventory value of the probate estate assets and the

i ncome earned by the estate during the adm nistration as

provided in the foll owi ng schedul e s—presurred—to—-be
N . : ot I
. o
(a) One thousand five hundred dollars for estates

havi ng a val ue of $40, 000 or |ess.

(b) An additional $750 for estates having a val ue of
nore than $40, 000 and not exceedi ng $70, 000.

(c¢) An additional $750 for estates having a val ue of
nore than $70,000 and not exceedi ng $100, 000.
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1 (d) For estates having a value in excess of $100, 000,
2] at the rate of 3 percent on the next $900, 000.

3 (e) At the rate of 2.5 percent for all above $1

4| mllion and not exceeding $3 million

5 (f) At the rate of 2 percent for all above $3 mllion
6 | and not exceeding $5 million

7 (g) At the rate of 1.5 percent for all above $5

8| mllion and not exceeding $10 million

9 (h) At the rate of 1 percent for all above $10

10| million.

11 (4) In addition to the—attorney—s fees for ordinary
12 | services, the attorney for the personal representative shal
13 | be all owed further reasonabl e conpensation for any

14 | extraordi nary service. What is an extraordinary service nay
15| vary depending on many factors, including the size of the

16 | estate. Extraordinary services nay include, but are not

17| limted to:

18 (a) Involvenent in a will contest, will construction
19 | a proceeding for determ nation of beneficiaries, a contested
20| claim elective share proceedi ng, apportionnent of estate
21 | taxes, or any ether adversarial proceeding or litigation by or
22 | against the estate.
23 (b) Representation of the personal representative in
24 | audit or any proceedi ng for adjustnent, deternination, or
25| col l ection of any taxes.
26 (c) Tax advice on postnortemtax planning, including,
27 | but not limted to, disclainer, renunciation of fiduciary
28 | conm ssion, alternate valuation date, allocation of
29 | admini strative expenses between tax returns, the QTIP or
30| reverse QTP election, allocation of GST exenption
31| qualification for Internal Revenue Code ss. 6166 and 303
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privileges, deduction of last illness expenses, fiscal year

pl anni ng, distribution planning, asset basis considerations,
handl i ng i ncone or deductions in respect of a decedent,

val uation discounts, special use and other valuation, handling
enpl oyee benefit or retirenment proceeds, pronpt assessnent
request, or request for release of personal liability for
payment of tax.

(d) Review of estate tax return and preparation or
review of other tax returns required to be filed by the
personal representative

(e) Preparation of the estate's federal estate tax

return. |If this return is prepared by the attorney, a fee of
one-half of 1 percent up to a value of $10 mllion and
one-fourth of 1 percent on the value in excess of $10 million

of the gross estate as finally determ ned for federal estate
tax purposes, is presuned to be reasonabl e conpensation for
the attorney for this service. These fees shall include
services for routine audit of the return, not beyond the
exam ni ng agent level, if required.

(f) Purchase, sale, |ease, or encunbrance of rea
property by the personal representative or involvenent in
zoning, land use, environnental, or other simlar nmatters.

(g) Legal advice regarding carrying on of the
decedent's business or conducting other comercial activity by
t he personal representative

(h) Legal advice regarding clainms for danage to the
envi ronnment or rel ated procedures.

(i) Legal advice regardi ng honestead status of rea
property or proceedings involving that status and services

related to protected honestead.
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(j) Involvenent in fiduciary, enployee, or attorney
conpensati on di sputes.

(k) Proceedings involving ancillary adm nistration of
assets not subject to administration in this state.

(5) Upon petition of any interested person, the court
may increase or decrease the conpensation for ordinary
services of the attorney or award conpensation for
extraordinary services if the facts and circunstances of the
particul ar administration warrant. |n determnining reasonable
conpensation, the court shall consider all of the foll ow ng
factors, gi ving sueh weight to each as it determ nes rmay
determne—to—be appropri at e:

(a) The pronptness, efficiency, and skill with which
t he administration was handl ed by the attorney.

(b) The responsibilities assumed by;-and the potenti al
liabilities ofthe attorney.

(c) The nature and value of the assets that are
af fected by the decedent's death.

(d) The benefits or detrinents resulting to the estate
or interested persons t+ts—benef+eiar+es fromthe attorney's

servi ces.

(e) The conplexity or sinplicity of the adm nistration
and the novelty of issues presented.

(f) The attorney's participation in tax planning for
the estate and the estate's beneficiaries and tax return
preparation, e+ review, or andg approval.

(g) The nature of the probate, nonprobate, and exenpt
assets, the expenses of administration, the and liabilities of

t he decedent, and the conpensation paid to other professionals
and fiduciaries.
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(h) Any delay in paynent of the conpensation after the
services were furnished
(i) Any other relevant factors.

(6)t#- If a separate witten agreenent regarding
conpensation exi sts between the attorney and t he decedent, the
attorney shall furnish a copy to the personal representative
prior to commencenent of enploynent, and, if enployed, shal
promptly file and serve a copy on all interested persons.

Nei ther a separate agreenent nor a provision in the wll
suggesting or directing that the personal representative to
retain a specific attorney will obligate the persona
representative to enploy the attorney or obligate the attorney
to accept the representation, but if the attorney who is a
party to the agreenent or who drafted the will is enployed,

t he conpensation paid shall not exceed the conpensation
provided in the agreenent or in the wll.
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Section 141. Section 733.6175, Florida Statutes, is
anended to read:

N N
o

733.6175 Proceedings for review of enpl oynment of

N
©

agents and conpensation of personal representatives and

W
o

enpl oyees of estate. --

w
=
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(1) The court nmay review the propriety of the

enpl oynent of any person enpl oyed by the persona

representative and the reasonabl eness of any conpensation paid

to that person or to the personal representative.

(2) Court proceedings to deternine reasonabl e

conpensation of the personal representative or any person

enpl oyed by the personal representative, if required, are a

part of the estate adnministration process, and the costs,

i ncluding attorneys' fees, of the person assum ng the burden

of proof of propriety of the enpl oynent and reasonabl eness of

t he conpensati on shall be determined by the court and paid

fromthe assets of the estate unless the court finds the

request ed conpensation to be substantially unreasonable. The

court shall direct fromwhich part of the estate the

conpensation shall be paid.

Rty ~The
burden of proof of propriety of the sueh enploynment and the

Cl O O oay D V/ vwe O WAV OO

r easonabl eness of the conpensation shall be upon the persona
representative and the person enpl oyed by—himoer—hetr. Any
person who is deternmined to have recei ved excessive
conpensation froman estate for services rendered nmay be
ordered to make appropriate refunds.

(4) The court nmmy determ ne reasonabl e conpensati on

for the personal representative or any person enpl oyed by the

personal representative without receiving expert testinony.

Any party may offer expert testinony after notice to
129
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interested persons. |f expert testinobny is offered, a

reasonabl e expert witness fee shall be awarded by the court

and paid fromthe assets of the estate. The court shall direct

fromwhat part of the estate the fee shall be paid.
Section 142. Section 733.619, Florida Statutes, is
anended to read:

733.619 Individual liability of persona
representative. --

(1) Unless otherwi se provided in the contract, a
personal representative is not individually liable on a
contract, except a contract for attorney's fee, properly
entered into as iA—his—or—her fiduciary eapactty—+n—the
atni-stration—of—the—estate unl ess the persona
representative fails to reveal that his—er—her representative
capacity and identify the estate in the contract.

(2) A personal representative is individually liable
for obligations arising fromownership or control of the
estate or for torts conmitted in the course of administration
of the estate only if he—er—she—+s personally at fault.

(3) dainms based on contracts, except a contract for
attorney's fee, entered into by a personal representative as a
fiduciary ra—his—or—her—fHduciary—capacitty, on obligations
arising fromownership or control of the estate, or on torts
committed in the course of estate administration, nmay be
asserted agai nst the estate by proceedi ng agai nst the persona
representative in that his—oer—her—fHduetary capacity, whether
or not the personal representative is individually |iable
therefor.

(4) Issues of liability as between the estate and the
personal representative individually may be determined in a
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1| proceeding for accounting, surcharge, or indemnification, or
2 | other appropriate proceeding.

3 Section 143. Section 733.701, Florida Statutes, is

4 | anended to read:

5 733.701 Notifying creditors.--Unless creditors' clains
6| are otherwi se barred by s. 733. 710 theproceedings—are—under
7 | ehapter—734—or—chapter—735, every personal representative

8 | shall cause notice to creditors of—admnistration to be

9 | published and served under s. 733.2121 #33—2%12.

10 Section 144. Section 733.702, Florida Statutes, is

11 | anended to read:

12 733.702 Limtations on presentation of clainms.--

13 (1) If not barred by s. 733.710, no claimor demand
14 | agai nst the decedent's estate that arose before the death of
15| the decedent, including clainms of the state and any of its

16 | subdivisions, even if the clainms are unmatured, contingent,
17 | whether—due—or—not—di+rect—or—contingent—or—tHeouidated or

18 | unliquidated; no claimfor funeral or burial expenses; no

19 | claimfor personal property in the possession of the persona
20 | representative; and no claimfor damages, including, but not
21| limted to, an action founded on fraud or anot her wongful act
22 | or omi ssion of the decedent, is binding on the estate, on the
23 | personal representative, or on any beneficiary unless filed in
24 | the probate proceeding within the later of 3 nonths after the
25| tinme of the first publication of the notice to creditors of
26 | athmni-strat+on or, as to any creditor required to be served
27 | with a copy of the notice to creditors ef—atdmntstration, 30
28 | days after the date of service ef—such—copyof—thenoetice on
29 | the creditor, even though the personal representative has

30 | recogni zed the clai mor demand by paying a part of it or

3l | interest on it or otherw se. The personal representative may
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1| settle in full any claimw thout the necessity of the claim

2| being filed when the settlenent has been approved by the

3| interested persons benefieciaries—adversely—affectedacecording
4 I S dedi " I o I

5 I . I . I . F T

6 Fairre: ithi I : et e . f
7 . f adrini ot I i f of—clai

8 | ef—atH—ctains—he—or—she—haspai-d—or—intends—to—rpay.

9 (2) No cause of action heretofore—or—hereafter

10 | acerwing, including, but not limted to, an action founded

11 | upon fraud or other wongful act or omi ssion, shall survive

12 | the death of the person agai nst whomthe clai mnmy be nade,

13 | whether or not an action is pending at the death of the person
14 | er—not, unless a the claimis filed within the tine periods

15| set forth in this part.

16 (3) Any claimnot tinely filed as provided in this

17 | section is barred even though no objection to the claimis

18 | fil ed en—the—grounds—of—tineHness—or—otherwise unl ess the

19 | court extends the tinme in which the claimmay be filed. Sueh
20 | An extension may be granted only upon grounds of fraud,

21 | estoppel, or insufficient notice of the clains period. No

22 | i ndependent action or declaratory action nay be brought upon a
23| claimwhich was not tinely filed unl ess steh an extension has
24 | been granted by the court. |If the personal representative or
25| any other interested person serves on the creditor a notice to
26 | file a petition for an extension er—beforever—bartred, the

27 | creditor shall be limted to a period of 30 days fromthe date
28 | of service of the notice in which to file a petition for

29 | extension.

30 (4) Nothing in this section affects or prevents:

31
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(a) A proceeding to enforce any nortgage, security
interest, or other lien on property of the decedent.

(b) To the limts of casualty insurance protection
only, any proceeding to establish l[iability that ef—+the
decedent—or—the—personat—representati-vefor—whieh—he—-or—she is

protected by the casualty insurance.

(c)te- The filing of a cross-claimor counterclaim

against the estate in an action instituted by the estate;
however, no recovery on stth a cross-claimor counterclaim
shal|l exceed the estate's recovery in that sueh—an action

(5) The Departnent of Revenue nay file a cl ai magai nst

the estate of a decedent for taxes due under chapter 199 after

the expiration of the tine for filing clains provided in

subsection (1), if the departnment files its claimwthin 30

days after the service of the inventory. Upon filing of the

estate tax return with the departnent as provided in s.

198. 13, or to the extent the inventory or estate tax return is

anended or suppl enented, the departnent has the right to file

a claimor to amend its previously filed claimw thin 30 days

after service of the estate tax return, or an anended or

suppl enented inventory or filing of an anended or suppl enent al

estate tax return, as to the additional infornmation disclosed.
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1 (6)£5) Nothing in this section shall extend the

2| limtations period set forth in s. 733.710.

3 Section 145. Subsection (2) of section 733.703,

4| Florida Statutes, is anended to read:

5 733.703 Form and nanner of presenting claim--

6 (2) Wthin the tine allowed by s. 733.702, the

7 | personal representative may file a proof of claimof al

8| clains he or she has paid or intends to pay. A clai mant whose
9] claimis listed in a personal representative's proof of claim
10 | Htet—within—3—ronths—after—theHrst—pubtcation—of—the

11 | notiece—of—adninistration shall be deenmed to have filed a

12 | statenent of the claimlisted. Except as provi ded ot herw se
13])in this part, the claimshall be treated foer—atH—other

14 | purposes as i f rt—hat—been+fitedby the claimant had filed it.
15 Section 146. Section 733.704, Florida Statutes, is
16 | anended to read:

17 733.704 Amendnent of clains.--1f a bona fide attenpt
18| to file a claimis nmade by—a—e+reditor but the claimis

19 | defective as to form the court nmay pernit the anendnent of
20| the claimat any tine.

21 Section 147. Section 733.705, Florida Statutes, is
22 | anended to read:

23 733. 705 Paynent of and objection to clains.--

24 (1) The personal representative shall pay all clains
25| within 1 year fromthe date of first publication of notice to
26 | creditors ef—atmntstratioen, provided that the tine shall be
27 | extended with respect to clains in litigation, unmatured

28 | clains, and contingent clains for the period necessary to

29 | di spose of those steh clainms pursuant to subsections{4)+(5),
30| (6), and (7), and (8). The court may extend the tine for

31| paynent of any clai mupon a showi ng of good cause. No
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personal representative shall be conpelled to pay the debts of
t he decedent until after the expiration of 5 nonths fromthe

first publication of notice to creditors ef—atwnistration.
If any person brings an action agai nst a persona

representative within the 5 nonths on any claimto which the
personal representative has not filed an re objection, the
plaintiff shall not receive any costs or attorneys' fees +f—he
or—she—prevaits, nor shall the judgnent change the cl ass of
the claimfor paynent under this code.

(2) On or before the expiration of 4 nonths fromthe
first publication of notice to creditors ef—admnistration or
within 30 days fromthe tinely filing or anendnent of a claim

whi chever occurs later, a personal representative or other
interested person may file a witten objection to a claim An

after—the—objeection—+s—Ffited— If an objection is filed, the

person filing it shall serve a copy of the objection as

provided by the Florida Probate Rul es by—+egistered—or

eerti+fHedmait—+otheaddress—of +heelaimant—oer—the

person—other—than—the—personal—+epresentative. The failure to
135
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1| serve a copy of the objection constitutes an abandonment of

2| the objection. For good cause, the court may extend the tine
3| for filing or serving an objection to any clai m er—ray—extend
4 | the—tirre—for—servingthe—objectiomr—The—extension—of—tine

5 | shatHH—be—granted—onty—after—rmotiee. Gbjection to a claim

6 | constitutes an objection to an anendnent of that claimunless
7| the objection is wthdrawn.

8 (3) If the objectionis filed by a person other than

9| the personal representative, the personal representative nay
10| apply to the court for an order relieving himor her of the
11 ) obligation to defend the estate in an i ndependent action or
12 | for the appointnent of the objector as adm nistrator ad |item
13| to defend the action. Fees for the attorney for the

14 | adninistrator ad litem nay be awarded as provided in s.

15] 733.106(3). If costs or attorney's fees are awarded from or
16 | agai nst the estate, the probate court may charge or apportion
17 | that award as provided in s. 733.106(4).

18 (4) 3y An objection by an interested person to a

19 | personal representative's proof of claimshall state the
20| particular itemor itens to which the interested person
21 | objects and shall be filed and served as provided in
22 | subsection (2). Issues of liability as between the estate and
23| the personal representative individually for itens pa-ad—by—the
24 | personal—t+epresentative—and—thereafter |isted in a persona
25 | representative's proof of claimshall be determined in the
26 | estate admi nistration proceeding, in a proceeding for
27 | accounting ors;surcharge, or in another ether appropriate
28 | proceedi ng, whether or not an objection has been filed. |[|f an
29 | objection to an itemlisted as to be paid in a persona
30| representative's proof of claimis filed and served, and the
31| personal representative has not paid the item the other
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subsections of this section shall apply as if a claimfor the
item had been filed by the clainmant; but if the persona
representative has paid the claimafter listing it as to be
paid, issues of liability as between the estate and the
personal representative individually shall be determined in
the manner provided for an itemlisted as paid.

(5)t4) The claimant is limted to a period of 30 days
fromthe date of service of an objection within which to bring
an i ndependent action upon the claim or a declaratory action
to establish the validity and anount of an unmatured claim
which is not yet due but which is certain to becone due in the
future, or a declaratory action to establish the validity of a
conti ngent clai mupon which no cause of action has accrued on
the date of service of an objection and that nmay or may not
becone due in the future, unless an extension of this tinme is

agreed to by the personal representative in witing before it

expi res. For good cause, the court nmay extend the tine for
filing an action or proceeding after objection is filed. Fhe
extenston—of—tire—shat—begranted—ony—after—moetiee—No
action or proceeding on the claimmy shatt+ be brought against
t he personal representative after the tine limted above, and
t he any—stueh claimis thereafter—forever barred without any
court order. If an objection is filed to the claimof any
creditor and af—action—+s—brought—by the creditor brings an
action to establish the his—er—her claim a judgment
establishing the claimshall give it no priority over clains
of the sane class to which it bel ongs.

(6) 5 A claimant may bring an independent action or
decl aratory action upon a claimwhich was not tinely filed
pursuant to s. 733.702(1) only if the claimnt has been
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granted an extension of tine to file the claimpursuant to s.
733.702(3).

(7)t6)y If an unmatured clai mhas not become due before
the tinme for distribution of an estate, the persona
representative may prepay the full anmount of principal plus
accrued interest due on the claim wthout discount and
wi t hout penalty, regardl ess of any prohibition against
prepaynent or provision for penalty in any instrument on which
the claimis founded. |If the claimis not prepaid, no order
of discharge may be entered until the creditor and persona
representative have filed an agreenent disposing of the claim
or in the absence of an agreenent until the court provides for
payrment by one of the foll owi ng net hods:

(a) Requiring the personal representative to reserve
such assets as the court determ nes to be adequate to pay the
clai mwhen it becones due; in fixing the amount to be
reserved, the court may determ ne the value of any security or
collateral to which the creditor may resort for paynent of the
claimand may direct the reservation, if necessary, of
sufficient assets to pay the claimor to pay the difference
bet ween t he val ue of any security or collateral and the anount
necessary to pay the claim |If the estate is insolvent, the
court may direct a proportionate anount to be reserved. The
court shall direct that the anount reserved be retained by the
personal representative until the tine that the clai mbecones
due, and that so nuch of the reserved amount as is not used
for paynent be distributed thereafter according to | aw

(b) Requiring that the claimbe adequately secured by
a nortgage, pledge, bond, trust, guaranty, or other security,
as may be determned by the court, the security to remain in
effect until the tine that the clai m becones due, and that so
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much of the security or collateral as is not needed for
payrment be distributed thereafter according to |aw, or

(c) Making provisions such—ether—proevision for the
di sposition or satisfaction of the claimas are +s equitable,
and in a manner so as not to delay unreasonably the closing of
the estate.

(8) A If no cause of action has accrued on a
contingent claimbefore the tine for distribution of an
estate, no order of discharge may be entered until the
creditor and the personal representative have filed an
agreement disposing of the claimor, in the absence of an steh
agreenent, until:

(a) The court determines that the claimis adequately
secured or that it has no val ue,

(b) Three nonths fromthe date on which a cause of
action accrues upon the claim provided that no action on the
claimis then pending,

(c) Five years fromthe date of first publication of
notice to creditors ef—admnistration, or

(d) The court provides for paynent of the clai mupon

t he happeni ng of the contingency by one of the nethods
described in paragraph (a), paragraph (b), or paragraph (c) of
subsection(7) {6y,

whi chever occurs first. No action or proceeding on the claim

may be brought against the personal representative after the

time limted above, and the claimis barred w thout court

order. If an objection is filed to the claimof any creditor

and the creditor brings an action to establish the claim a

judgnent establishing the claimshall give it no priority over
clains of the sane class to which it bel ongs Ne—action—or
139
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of—nterest—I nterest shall be paid by the persona
representative on witten obligations of the decedent

providing for the paynent of interest. On all other clains,
interest shall be allowed and paid beginning 5 nonths fromthe
first publication of the notice to creditors ef
adm-ni-st+ation.

(10) {9y The court may deternine all issues concerning

clains or matters not requiring trial by jury.
(11) 36y An order for extension of time authorized

under this section may be entered only in the estate
admi ni stration proceedi ng.

Section 148. Section 733.707, Florida Statutes, is
amended to read:

733.707 Order of paynent of expenses and
obl i gations. --

(1) The personal representative shall pay the expenses
of the administration and obligations of the decedent's estate
in the foll ow ng order
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(a) Cdass 1.--Costs, expenses of adnministration, and
conpensation of personal representatives and their attorneys
fees and attorney's fees awarded under s. 733.106(3).

(b) dass 2.--Reasonable funeral, internent, and grave
mar ker expenses, whether paid by a guardi an unrgder—s—
H44441(16), the personal representative, or any other person
not to exceed the aggregate of $6, 000.

(c) dass 3.--Debts and taxes with preference under
federal law, and clains pursuant to ss. 409.9101 and 414. 28.

(d) dass 4.--Reasonable and necessary nedi cal and
hospi tal expenses of the last 60 days of the last illness of
t he decedent, including conmpensation of persons attending the
decedent himor—her.

(e) dass 5.--Fanily all owance.

(f) dass 6.--Arrearage fromcourt-ordered child
support .

(g) Cdass 7.--Debts acquired after death by the
continuation of the decedent's busi ness, in accordance with s.
733.612(22), but only to the extent of the assets of that
busi ness.

(h) dass 8.--All other clains, including those
founded on judgnents or decrees rendered agai nst the decedent
during the decedent's lifetine, and any excess over the suns
al l oned i n paragraphs (b) and (d).

(2) After paying any preceding class, if the estate is
insufficient to pay all of the next succeeding class, the
creditors of the latter class shall be paid ratably in
proportion to their respective clains.

(3) Any portion of a trust with respect to which a
decedent who is the grantor has at the decedent's death a
right of revocation, as defined in paragraph (e), either alone
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or in conjunction with any other person, is liable for the
expenses of the adninistration and obligations of the
decedent's est ate and—enforceable—etains—ofthedecedent—s
credi-tors to the extent the decedent's estate is insufficient
to pay themas provided in s. 733.607(2).

(a) For purposes of this subsection, any trusts
establi shed as part of, and all paynents from either an
enpl oyee annuity described in s. 403 of the Internal Revenue
Code of 1986, as anended, an |ndividual Retirenent Account, as
described in s. 408 of the Internal Revenue Code of 1986, as
anended, a Keogh (HR-10) Plan, or a retirenent or other plan
establ i shed by a corporation which is qualified under s. 401
of the Internal Revenue Code of 1986, as anended, shall not be
consi dered a trust over which the decedent has a right of
revocati on.

(b) For purposes of this subsection, any trust
described in s. 664 of the Internal Revenue Code of 1986, as
amended, shall not be considered a trust over which the
decedent has a right of revocation

(c) This subsection shall not inpair any rights an
i ndi vi dual has under a qualified donestic relations order as
that termis defined in s. 414(p) of the Internal Revenue Code
of 1986, as anended.

(d) For purposes of this subsection, property held or
received by a trust to the extent that the property would not
have been subject to clains against the decedent's estate if
it had been paid directly to a trust created under the
decedent's will or other than to the decedent's estate, or
assets received fromany trust other than a trust described in
this subsection, shall not be deened assets of the trust
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1| avail abl e to for—the—payrent—of—the—expenses—ef—admni-stration
2 | ef—and—entorceable—ctarns—against the decedent's estate.

3 (e) For purposes of this subsection, a "right of

4 | revocation" is a power retained by the decedent, held in any

5| capacity, to:

6 1. Amend or revoke the trust and revest the principa

7| of the trust in the decedent; or

8 2. Wthdraw or appoint the principal of the trust to

9| or for the decedent's benefit.

10 Section 149. Section 733.708, Florida Statutes, is

11 | anended to read:

12 733.708 Conprom se.--Wen a proposal is nade to

13 | conpronise any claim whether in suit or not, by or against

14 | the estate of a decedent or to conpronise any question

15| concerning the distribution of a decedent's estate, the court
16 | may enter an order authorizing the conpromise if satisfied

17 | that the conpronise will be for the best interest of the

18 | i nterested persons benrefti+etrartes. The order shall relieve the
19 | personal representative of liability or responsibility for the
20 | conproni se. Clains against the estate may not be conpron sed
21 | until after the tine for filing objections to clains has

22 | expired. Netieermust—be—givento—those—who—have—fited

23 | ebjecetion—to—the—ectarmproposet—to—be—conprom-sed—

24 Section 150. Subsection (1) of section 733.710,

25| Florida Statutes, is anended to read:

26 733.710 Limtations on clains against estates.--

27 (1) Notwi thstandi ng any ot her provision of the code, 2
28 | years after the death of a person, neither the decedent's

29 | estate, the personal representative, if any)}, nor the

30 | beneficiaries shall be liable for any claimor cause of action
31
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agai nst the decedent, whether or not letters of administration
have been issued, except as provided in this section
Section 151. Section 733.801, Florida Statutes, is
amended to read:
733.801 Delivery of devises and distributive shares. --
(1) No personal representative shall be required to
pay or deliver any devise or distributive share or to
surrender possession of any land to any beneficiary until the
expiration of 5 nonths fromthe granting of letters.
(2) Except as otherwise provided in the will, the

personal representative shall pay as an expense of

admi ni stration the reasonabl e expenses of storage, insurance,

packi ng, and delivery of tangible personal property to a

beneficiary.

Section 152. Subsections (1) and (2) of section
733.802, Florida Statutes, are anended to read:

733.802 Proceedings for conpul sory paynent of devises
or distributive interest.--

(1) Before final distribution, no persona
representative shall be conpelled

(a) To pay a devise in noney before the fina
settl ement of the personal representative's his—er—her

accounts,

(b) To deliver specific personal property devised that
may—have—cofe—hto—his—or—her—hands, unl ess the persona
property is exenpt personal property,

(c) To pay all or any part of a distributive share in
t he personal estate of a decedent, or

(d) To surrender land to any beneficiary,
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unl ess the beneficiary establishes fHtes—apetition—setting
: bt het I e hi I i I .

that the property will not be required for the paynent of
debts, famly allowance, estate and inheritance taxes, clains,
el ective share of the surviving spouse, charges, or expenses
of adm nistration or to provide fer—providing funds for
contribution or to enforce enfereirng equalization in case of
advancenent s.

(2) An order directing the surrender of real property
or the delivery of personal property by the persona
representative to the beneficiary shaH—describe—theproperty
to—be—surrendered—or—deti-vered—The—order shall be conclusive
in favor of bona fide purchasers for value fromthe

beneficiary or distributee as against the persona
representative and all other persons claimng by, through
under, or against the decedent or the decedent's estate.

Section 153. Section 733.803, Florida Statutes, is
amended to read:

733.803 Encunbered property; liability for
payment. --The specific devisee of any encunbered property
shall be entitled to have the encunbrance on devi sed property
paid at the expense of the residue of the estate only when the
wi || shows that sueh—an intent. A general direction in the
will to pay debts does not show that steh—an intent.

Section 154. Section 733.805, Florida Statutes, is
amended to read:

733.805 O der in which assets abate are
approptiated. - -

(1) : I - i I -
or—desighates—the Funds or property designated by the will

shal | t+e be used;to pay fer—the—payrent—of debts, estate—and
145
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aheri-tance—taxessfanmly all owance, exenpt property, elective
share charges, expenses of administration, and devises, to the

extent the funds or property are they——shaH—bepatdout—oef—the

so—+far—as sufficient. |If no provision is made or the

desi ghat ed any fund or property desighatetd—oer—+F—+t is
insufficient, the funds and property of the estate shall be
used for these steh purposes, except—as—otherwiseprovided—in
S— 1338t F—wth—+espect—to—estate—inheri-tance—and—other
tdeath—taxes;and to raise the shares of a preternitted spouse
and children, except as otherw se provided in subsections (3)

and (4),in the follow ng order:

(a) Property passing by intestacy net—di-sposed—of—by
the—wH-

(b) Property devised to the residuary devi see or

devi sees.

(c) Property not specifically or denonstratively
devi sed.

(d) Property specifically or denonstratively devi sed.

(2) Denonstrative devises shall be classed as genera
devi ses upon the failure or insufficiency of funds or property
out of which paynent should be nade, to the extent of the
i nsufficiency. Devises to the decedent's surviving spouse,
given in satisfaction of, or instead of, the surviving
spouse's statutory rights in the estate, shall not abate unti
ot her devises of the sane class are exhausted. Devises given
for a valuable consideration shall abate with other devises of
the sane class only to the extent of the excess over the
amount of value of the consideration until all others of the
sane class are exhausted. Except as herein provided, devises
shal | abate equally and ratably and without preference or
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priority as between real and personal property. \Wen property
t hat has been specifically devised or charged with a devise is
sold or used taken by the personal representative, other
devi sees shall contribute according to their respective
interests to the devi see whose devi se has been sold or used
taken. ;—antd—before—distributionthe—court—shalH—determne The
anounts of the respective contributions shall be deternined by
the court;and they shall be paid or withheld before
distribution is nade.

(3) Section 733.817 shall be applied before this
section is applied.

(4) In determining the contribution required under s.
733.607(2), subsections (1)-(3) of this section and s.
737.3054(2) shall be applied as if the beneficiaries of the
estate and the beneficiaries of a trust described in s.

733.707(3), other than the estate or trust itself, were taking

under a comon instrunent.

Section 155. Section 733.806, Florida Statutes, is
amended to read:

733.806 Advancenent.--I1f a person dies intestate as—to
aH—his—or—her—estate, property that the decedent gave during
Hr—his—er—her lifetine to an heir is treated as an advancenent
agai nst the heir's tatters share of the estate only if
declared in a contenporaneous witing by the decedent or

acknowl edged in witing by the heir. The property advanced
shal |l be valued at the tine the heir cane into possession or
enj oynent of the property or at the tinme of the death of the
decedent, whichever first occurs. If the recipient of the
property does not survive the decedent, the property shall not
be taken into account in conputing the intestate share to be

147

CODING:Words st+ieken are deletions; words underlined are additions.




r

Florida Senate - 2001 CS for SB 402
308-151 1

i
1

1| received by the recipient's descendants unl ess the declaration
2 | or acknow edgnent provi des otherw se.

3 Section 156. Subsections (3), (4), (5), and (6) of

4| section 733.808, Florida Statutes, are anended to read:

5 733.808 Death benefits; disposition of proceeds.--

6 (3) In the event no trustee nakes proper claimto the
7 | proceeds fromthe insurance conpany or other obligor within a
8| period of 6 nonths after the date of the death of the insured,
9 | enpl oyee, or annuitant, or if satisfactory evidence is

10| furnished to the insurance conpany or steh obligor within that
11| period that there is, or will be, no trustee to receive the
12 | proceeds, paynent shall be nade by the insurance conpany or

13 | obligor to the personal representative of the person making
14 | the stueh designation, unless otherw se provided by agreenent
15| with the insurer or ethetr obligor during the lifetinme of the
16 | i nsured, enployee, or annuitant.

17 (4) Death benefits payable as provided in subsection
18| (1), subsection (2), or subsection (3), unless paid to a

19 | personal representative under the provisions of subsection

20| (3), shall not be deened to be part of the decedent's estate
21 | efthetestator—or—anintestate—estate, and shall not be

22 | subject to any obligation to pay the expenses of the

23 | adnministration and obligations of the decedent's estate or for
24 | contribution required froma trust under s. 733.607(2)

25 | transfer—or—estatetaxes,—debts,—or—other—charges—enforceable
26 | against—the—estate to any greater extent than if the sueh

27 | proceeds were payable directly to the beneficiaries naned in
28 | the trust.

29 (5) The death benefits se held in trust may be

30| commingled with any other assets that may properly cone into
31| the trust.
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1 (6) Nothing in this section shall affect the validity
2 | of any designation of a beneficiary of proceeds previously

3 | hreretofore nade that designates as beneficiary the trustee of
4 | any trust established under a trust agreenent or declaration
5] of trust or by will.

6 Section 157. Section 733.809, Florida Statutes, is

7 | anended to read:

8 733.809 Right of retainer.--The amount of a

9 | nonconti ngent indebtedness due fromef a beneficiary to the
10 | estat e.—+F—due;or its present value, if not due, may be

11 | offset against that the beneficiary's interest. However, that;
12 | but—the beneficiary shall have has the benefit of any defense
13 | that woul d be avail abl e te—himoer—her in a direct proceeding
14 | for recovery of the debt.

15 Section 158. Section 733.810, Florida Statutes, is

16 | anended to read:

17 733.810 Distribution in kind; valuation.--

18 (1) Assets shall be distributed in kind unless:

19 (a) A general power of sale is conferred;

20 (b) A contrary intention is indicated by the will or
21 | trust; or

22 (c) Disposition is made ot herw se under the provisions
23 | of this code. batess—a—general—power—of—sate—+s—conferred—or—a
24 . . e o " I iy I

o5 I . i | of I I o i hi te-
26 | the—dist+ributable—assets—of adecedent-s—estateshalt—be

27 | @i o it I L . f t hefollon

28 | provi-sioens:-

29 (2) tay Any pecuniary devise, famly allowance, or

30 | other pecuniary share of the estate or trust er—devisepayabte
31 | ra—woney may be satisfied by—wvatdue in kind if:
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(a) - The person entitled to the paynent has not
demanded cash;

(b) 2+~ The property is distributed ira—kind—+s—vatued at
fair market value as ef—the—date of its distribution date; and
(c)3— No residuary devisee has requested that the

asset remain a part of the residuary residue—of—the estate.

(3) tb)y When i+—+s not practicable to distribute
undi vided interests in a residuary asset property, the asset
may prepetrty—shat be sol d eonverted—inteo—eash—+for
ei-stribution.

(4) 2 When t he personal—r+epresentative—trustee,—or
other fiduciary under a will or trust inastrufent is required
to, or has an option,to;satisfy a pecuniary devise or
transfer in trust,to;-or for the benefit of;the surviving
spouse,with an in-kind distribution assets—of—the—estate—or
trust—n—kind, at values as finally determined for federa
estate tax purposes, the personal—representative—trustee,—or
other fiduciary shall, unless the governing wH—er—trust
i nstrunent ot herwi se provides, satisfy the devise or transfer

in trust by distribution of assets, including cash, fairly
representative of the appreciated or depreciated value of al
property available for that distribution ia—satisfaction—of
the—devise—or—transfer—na—trust, taking into consideration any
gains and | osses realized froma prior the sal e.—prioer—to
th—st+ributi-on—of—the—rmart+tal—+nterests-of any property not
devi sed specifically, generally, or denonstratively devised.
(5) 3)—Wth—the—consent—of —att—benetHieciartes—affeected-
A personal representative or a trustee is authorized to
distribute any distributable assets, non-pro rata anong the
beneficiaries subject to the fiduciary's duty of inpartiality
entitted—thereto.
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Section 159. Section 733.811, Florida Statutes, is
amended to read:

733.811 Distribution; right or title of
distributee.--1f a distributee receives froma fiduciary an

i nstrunent transferring assets in kind, paynent in

di stribution, or possession of specific property, the

di stri butee has succeeded to the estate's interest in the

assets as against all persons interested in the estate.

However, the fiduciary nmay recover the assets or their val ue
if the distribution was inproper Proof—that—a—distributee—thas

Section 160. Section 733.812, Florida Statutes, is
amended to read:

733.812 I nproper distribution or paynent; liability of
di stributee or payee. - - batess—the—di-st+ribution—or—payrent—mo

Htations,-A di stri but ee ef—property—inproperty—distributed
or—paid or a claimant who was paid i nproperly nust patreh—fFhe
or—she—has—the—property,—+s—+Hrabte—to return the assets or

funds preperty—inproperty received, and the income fromthose
assets or interest on the funds +ts—necoerre since distribution

or paynent, unless the distribution or paynent cannot be

guesti oned because of adjudication, estoppel, or limtations
I I . o] TN
ent+t+ed—to—+t. |If the distributee or clai nant he—or—she does
151
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not have the property, its thenhe—or—she—+i+st+iabletoreturn

the val ue of—theproperty—itnproperty—+ecerved at the date of
di sposi tion, ane—+ts incone thereon, and gain received by the

di stri butee or clai mant nmust be returned himor—her.
Section 161. Section 733.813, Florida Statutes, is
amended to read:

733.813 Purchasers fromdistributees protected.--1f
property distributed in kind, or a security interest in that
property therein, is acquired by a purchaser or |ender for
val ue froma distribut ee who—has—+eceived—aninstrurent—of
r bt . : I I .
the purchaser or lender takes title free of any clainms of the
estate and incurs no personal liability to the estate, whether

or not the distribution was proper. The Fo—beprotected—under
thi-s—provisiton—a purchaser or | ender need not inquire whether

a personal representative acted properly in nmaking the
di stribution in kind.

Section 162. Section 733.814, Florida Statutes, is
amended to read:

733.814 Partition for purpose of distribution.--Wen
two or nore beneficiaries heirrs—or—devisees are entitled to
di stribution of undivided interests in any property, the
personal representative or any beneficiary oenre—or—rnore—eof—the
benefieciar+es may petition the court before etoesing the estate
is closed to make—partition—AFHer—forfal—rnoticeto—the
iaterested—beneftecirartes—the—ecourt—shatt partition the
property in the sane manner as provided by law for civil

actions of partition. The court may direct the persona
representative to sell any property that cannot be partitioned
Wi thout prejudice to the owners and that cannot be allotted

equi tably and conveni ently be—aHottedto—any—one—party.
152
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1 Section 163. Section 733.815, Florida Statutes, is

2 | anended to read:

3 733.815 Private contracts agreerents anong i nterested
4 | persons thst+ributees.--Subject to the rights of creditors and
5| taxing authorities, conpetent interested persons nmay agree

6 | anong thensel ves to alter the interests, shares, or anpunts to
7 | which they are entitled under—the—wH—or—under—thet+aws—of

8| tatestaey in a witten contract executed by them aH—who—are
9 | affeeted. The personal representative shall abide by the terns
10 | of the contract agreerent, subject to the persona

11 | representative's his—or—her obligation to adm nister the

12 | estate for the benefit of interested persons who are not

13 | parties to the contract, and ereditors;to pay aH—taxes—and
14 | costs of adni ni strati on—ant—te—ecartry—out—the—responstbirtties
15 | ef—his—er—her—ofHHceftor—thebenefHt—of—any beneteciraries—of
16 | the—decedent—who—arenot—parties—to—the—agreerent—Personal
17 | representatives—arenot—regured—to—see—to—theperformance—of
18 | trusts—+fF—thetrustee—+s—another—person—who—+s—wHingto

19 | acecept—the—t+rust. Trustees of a testanentary trust are
20 | i nterested persons benrefieiraries for the purposes of this
21 | section. Nothing in this section heretn relieves trustees of
22 | any duties owed to beneficiaries of trusts.
23 Section 164. Section 733.816, Florida Statutes, is
24 | anended to read:
25 733.816 Disposition of unclained property held by
26 | personal representatives.--
27 (1) In all cases in which there is unclai ned property
28 | in the hands of a personal representative that cannot be
29 | distributed or paid because of the inability to find the
30 | | awmful owner beeatuse—ef—inrabitty—toftindhimoer—her or
31 | because no | awful owner is known or because the | awful owner
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refuses to accept the property after a reasonable attenpt to

distribute it and after notice to that | awful owner, the court

shal | order the personal representative to sell the property
and deposit the proceeds and cash already in hand, after
retaining those anounts provided for in subsection (4), with
the clerk and receive a receipt, and the clerk shall deposit
the funds in the registry of the court to be di sposed of as
foll ows:

(a) If the value of the funds is $500 or |ess, the
clerk shall post a notice for 30 days at the courthouse door
gi ving the anpunt invol ved, the nanme of the persona
representative, and the other pertinent information that wll
put interested persons on notice.

(b) If the value of the funds is over $500, the clerk
shal | publish the notice once a nonth for 2 consecutive nonths
in a newspaper of general circulation in the county.

After the expiration of 6 nonths fromthe posting or first
publication, the clerk shall deposit the funds with the State
Treasurer after deducting the clerk's his—or—her fees and the
costs of publication.

(2) Upon receipt of the funds, the State Treasurer
shal | deposit themto the credit of the State School Fund, to
becone a part of the school fund. All interest and all incone
that may accrue fromthe noney while so deposited shall bel ong
to the fund. The funds so deposited shall constitute and be a
per manent appropriation for paynents by the State Treasurer in
obedi ence to court orders entered as provided by subsection
(3).

(3) Wthin 10 years fromthe date of deposit with the
State Treasurer, on witten petition to the court that
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directed the deposit of the funds and infornmal notice to the
Departnent of Legal Affairs, and after proof of entitlenent
his—or—her—ri+ght—toe—them any person entitled to the funds
before or after paynent to the State Treasurer and deposit as
provi ded by subsection (1) nmay obtain a court an order of
eourt directing the paynent of the funds to that person himor
her. Al funds deposited with the State Treasurer and not
clainmed within 10 years fromthe date of deposit shall escheat
to the state for the benefit of the State School Fund.

(4) The personal representative depositing assets with
the clerk is pernmitted to retain fromthe funds iAahis—oer—her
possessionft a sufficient anount to pay final costs of

adm ni stration chargeable to the assets;—inectutingfees
aH-oewet—pursvant—toe—s—733-6%7 accrui ng between the deposit of

the funds with the clerk of the court and the order of

di scharge. Any funds so retained which are surplus shall be
deposited with the clerk prior to discharge of the persona
representative

(5)(a) If a person entitled to the funds assigns the

ri ght his—or—her—rights to receive paynent or part paynent to

an attorney or private investigative agency which is duly

licensed to do business in this state pursuant to a witten
agreement with that sueh person, the Departnent of Banking and
Fi nance is authorized to make distribution in accordance with
t he sueh assignnent.

(b) Paynents nmade to an attorney or private
i nvestigative agency shall be pronptly deposited into a trust
or escrow account which is regularly naintained by the
attorney or private investigative agency in a financial
institution located in this state and authorized to accept
t hese steh deposits and+tecated—n—this——state.
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1 (c) Distribution by the attorney or private

2| investigative agency to the person entitled to the funds shal
3| be made within 10 days following final credit of the deposit
4] into the trust or escrow account at the financial institution
5] unless a party to the agreenent protests the distribution in
6 | witing sueh—distribution before it is nade.

7 (d) The departnent shall not be civilly or crimnally
8| liable for any funds distributed pursuant to this subsection
9 | provided the sueh distribution is made in good faith.

10 Section 165. Subsections (1) and (2), paragraph (a) of
11 | subsection (4), paragraph (c) of subsection (5), subsection
12| (6), paragraph (a) of subsection (7), and subsection (11) of
13 | section 733.817, Florida Statutes, are anended to read:

14 733.817 Apportionnent of estate taxes.--

15 (1) For purposes of this section

16 (a) "Fiduciary" neans a person other than the persona
17 | representative in possession of property included in the

18 | neasure of the tax who is liable to the applicabl e taxing

19 | authority for paynent of the entire tax to the extent of the
20| value of the property in his—er—her possession

21 (b) "Governing instrument" neans a will, trust

22 | agreenent, or any other docunent that controls the transfer of
23 | an asset on the occurrence of the event with respect to which
24 | the tax is being |evied.

25 (c) "Gross estate" neans the gross estate, as

26 | determined by the Internal Revenue Code with respect to the
27 | federal estate tax and the Florida estate tax, and as that

28 | steh concept is otherw se determ ned by the estate,

29 | inheritance, or death tax |aws of the particular state,

30| country, or political subdivision whose tax is being

31 | apporti oned.
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1 (d) "Included in the neasure of the tax" neans that

2| for each separate tax that an interest may incur, only
3]linterests included in the neasure of that particular tax are
4 | considered. The term"included in the nmeasure of the tax" does
5] not include any interest, whether passing under the will or

6| not, to the extent the interest is initially deductible from
7| the gross estate, without regard to any subsequent reduction
8 | di-mnution of the deduction by reason of the charge of any

9| part of the applicable tax to the interest. The term "incl uded
10| in the neasure of the tax" does not include interests or

11 | anmounts that are not included in the gross estate but are

12 | included in the anmbunt upon which the applicable tax is

13 | conputed, such as adjusted taxable gifts with respect to the
14 | federal estate tax. |If an election is required for

15| deductibility, an interest is not "initially deductible"

16 | unless the election for deductibility is allowed.

17 (e) "Internal Revenue Code" neans the Internal Revenue
18 | Code of 1986, as anended fromtinme to tine.

19 (f) "Net tax" neans the net tax payable to the

20 | particular state, country, or political subdivision whose tax
21| is being apportioned, after taking into account all credits
22 | against the applicable tax except as provided in this section
23| Wth respect to the federal estate tax, "net tax" is

24 | determined after taking into account all credits against the
25| tax except for the credit for foreign death taxes.

26 (g) "Nonresiduary devise" neans any devise that is not
27 | a residuary devi se.

28 (h) "Nonresiduary interest" in connection with a trust
29 | neans any interest in a trust which is not a residuary

30| interest.

31
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(i) "Recipient" neans, with respect to property or an
interest in property included in the gross estate, an heir at
law in an intestate estate, devisee in a testate estate,
beneficiary of a trust, beneficiary of an insurance policy,
annuity, or other contractual right, surviving tenant, taker
as a result of the exercise or in default of the exercise of a
general power of appointnent, person who receives or is to
receive the property or an interest in the property, or person
i n possession of the property, other than a creditor

(j) "Residuary devise" has the neaning set forth in s.

731. 201( 31) (36}

(k) "Residuary interest,'

in connection with a trust,
neans an interest in the assets of a trust which remain after
provision for any distribution that is to be satisfied by
reference to a specific property or type of property, fund,
sum or statutory anount.

(1) "Revocable trust" neans a trust as described in s.
733. 707( 3) as—defined—n—s—731+261{33)—~created—by—the
decedent—to—the—extent—that—the—decedent—had—at—his—or—her
tdeath—the—power—to—alter—anmend—or—revoke—the—trust—either

I . . . et I .

(m "State" neans any state, territory, or possession
of the United States, the District of Colunbia, and the
Commonweal th of Puerto Rico.

(n) "Tax" neans any estate tax, inheritance tax,
generation skipping transfer tax, or other tax levied or
assessed under the laws of this or any other state, the United
States, any other country, or any political subdivision of the
foregoing, as finally determ ned, which is inposed as a result
of the death of the decedent, including, without linitation
the tax assessed pursuant to s. 4980A of the Internal Revenue
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Code. The termalso includes any interest and penalties
imposed in addition to the tax. Unless the context indicates
ot herwi se, the term"tax" neans each separate tax.

(o) "Tenporary interest" means an interest in incone
or an estate for a specific period of tinme or for life or for
sone other period controlled by reference to extrinsic events,
whet her or not in trust.

(p) "Tentative Florida tax" with respect to any
property neans the net Florida estate tax that would have been
attributable to that property if no tax were payable to any
other state in respect of that property.

(gq) "Value" neans the pecuniary worth of the interest
involved as finally determ ned for purposes of the applicable
tax after deducting any debt, expense, or other deduction
chargeable to it for which a deduction was allowed in
determ ning the amount of the applicable tax. A lien or other
encunbrance is not regarded as chargeable to a particul ar
interest to the extent that it will be paid from ot her
interests. The value of an interest shall not be reduced by
reason of the charge against it of any part of the tax.

(2) An interest in protected honestead proeperty shal
be exenpt fromthe apportionment of taxes rf—such—interest
passes—to—a petrson—to—whominures—the—decedent—s—exenption
from-forced—saleunder—the—State—Consti-tution.

(4)(a) Except as otherwi se effectively directed by the
governing instrunent, if the Internal Revenue Code incl uding,
but not limted to, ss. 2032A(c)(5), 2206, 2207, 2207A, 2207B
and 2603, ef—the—+tnternal—Revente—Code applies to apportion
federal tax against recipients of certain interests, all net
taxes, including taxes levied by the state attributable to
each type of interest, shall be apportioned against the
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recipients of all interests of that type in the proportion
that the val ue of each interest of that type included in the
nmeasure of the tax bears to the total of all interests of that
type included in the neasure of the tax.

(5) Except as provided above or as otherw se directed
by the governing instrunent, the net tax attributable to each
i nterest shall be apportioned as follows:

(c) The net tax attributable to an interest in

prot ect ed honest ead proeperty—whi-ch—+s—exerpt—f+rom
apportonfent—purstant—toe—subseeti+on—{2)yshal | be apporti oned

against the recipients of other interests in the estate or
passi ng under any revocable trust in the foll owi ng order

1. Cdass |I: Recipients of interests not disposed of
by the decedent's will or revocable trust that whieh are
included in the neasure of the federal estate tax.

2. Cass Il: Recipients of residuary devises and
residuary interests that are included in the neasure of the
federal estate tax.

3. Cass Ill: Recipients of nonresiduary devises and
nonresiduary interests that are included in the neasure of the
federal estate tax. The net tax apportioned to a class, if
any, pursuant to this paragraph shall be apportioned anong the
recipients in the class in the proportion that the val ue of
the interest of each bears to the total value of all interests
i ncluded in that class.

(6) The personal representative or fiduciary shall not
be required to transfer to a recipient any property t#

. ey I . e hied
he—or—she reasonably antici pated to anticipates—+ay be
necessary for the paynent of taxes. Further, the persona

representative or fiduciary shall not be required to transfer
160
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1| any property in—possesston—of—thepersonal—representative—or

2 | Hedueiary to the recipient until the anount of the tax due

3| fromthe recipient is paid by the recipient. |If property is

4 | transferred before final apportionnent of the tax, the

5] recipient shall provide a bond or other security for his or

6 | her apportioned liability in the anobunt and form prescribed by
7 | the personal representative or fiduciary.

8 (7)(a) The personal representative nmay petition at any
9| tinme for an order of apportionnment. If no adninistration has
10 | been commenced at any tine after 90 days fromthe decedent's
11 | death any fiduciary may petition for an order of apportionnent
12 ] in the court in which venue woul d be proper for adninistration
13| of the decedent's estate. Fornal notice of the petition for

14 | order of apportionnent shall be given to all interested

15| persons. At any tine after 6 nonths fromthe decedent's death,
16 | any recipient may petition the sueh court for an order of

17 | apportionnent.

18 (11) Nothing in this section shall linmt the right of
19 | any person who has paid nore than the anpbunt of the tax

20 | apportionable to that sueh person, calculated as if al

21 | apportioned amounts would be collected, to obtain contribution
22 | fromthose who have not paid the full anmpbunt of the tax

23 | apportionable to them calculated as if all apportioned

24 | anounts woul d be collected, and that right is hereby

25| conferred. In any action to enforce contribution, the court

26 | shall award taxable costs as in chancery actions, including

27 | reasonabl e attorney's fees.

28 Section 166. Section 733.901, Florida Statutes, is

29 | anended to read:

30 733.901 bist+ibutioen-Final di scharge. --

31
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20

21

22 (2) £6) The discharge of the personal representative

23 | shall release the personal representative ef—the—estate and
24 | shall bar any action against the personal representative, as
25| such or individually, and the his—or—her surety.

26 Section 167. Section 733.903, Florida Statutes, is
27 | anended to read:

28 733.903 Subsequent adninistration.--The fina

29 | settlenment of an estate and the discharge of the persona

30 | representative shall not prevent a—rfeveocation—oef—the—order—of
31 | di-scharge—or—the—subseguent—ssuance—of—tetters—+f—other

163
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1 | property—of—the—estate—+s—disecovered—or—+i—it—becores

2 | necessary—that further adm ni strati on—ef—the—estate—behadtor

3 | any—cause. However-The order of discharge may not be revoked

4 | uvhder—thi-s—seetion based upon the discovery of a will or later

5[ wll.

6 Section 168. Subsections (3) and (4) of section

7| 734.101, Florida Statutes, are anended to read:

8 734.101 Foreign personal representative. --

9 (3) Debtors who have not received a witten demand for
10 | paynent from a personal representative or curator appointed in
11| this state within 60 days after appointnent of a persona
12 | representative in any other state or country, and whose
13 | property in Florida is subject to a nortgage or other |ien
14 | securing the debt held by the foreign personal representative,
15| may pay the foreign personal representative after the
16 | expiration of 60 days fromthe date of his—er—her appoi nt nent
17 | of the foreign personnel representative. Thereafter, a
18 | satisfaction of the nortgage or lien executed by the foreign
19 | personal representative, with an authenticated copy of the his
20 | er—her letters or other evidence of authority attached, nay be
21 | recorded in the public records. The satisfaction shall be an
22 | effective discharge of the nortgage or lien, irrespective of
23 | whet her the debtor nmaking paynent had received a witten
24 | demand before paying the debt.

25 (4) Al persons indebted to the estate of a decedent,
26 | or havi ng possession of personal property belonging to the

27 | estate, who have received no witten denand from a persona

28 | representative or curator appointed in this state for paynent
29 | of the debt or the delivery of the property are authorized to
30| pay the debt or to deliver the personal property to the

31| foreign personal representative after the expiration of 60
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1| days fromthe date of his—er—her appoi ntnent of the foreign

2 | personnel representative.

3 Section 169. Section 734.102, Florida Statutes, is

4 | anended to read:

5 734.102 Ancillary admnistration.--

6 (1) If a nonresident of this state dies |eaving assets
71in this state, credits due himmer—her fromresidents in this

8| state, or liens on property in this state, a persona

9| representative specifically designated in the decedent's will
10| to administer the Florida property shall be entitled to have
11 ) ancillary letters issued toe—himer—her, if qualified to act in
12 | Florida. O herwi se, the foreign personal representative of the
13 | decedent's estate shall be entitled to have letters issued to
14 | hir-mer—her, if qualified to act in Florida. |If the foreign

15 | personal representative is not qualified to act in Florida and
16 | the will nanes an alternate or successor who is qualified to
17| act in Florida, the alternate or successor shall be entitled
18| to have letters issued toe—himor—her. O herw se, those

19| entitled to a majority interest of the Florida property nay
20 | have letters issued to a personal representative sel ected by
21| themwho is qualified to act in Florida. |f the decedent dies
22 | intestate and the forei gn demeiH-=ary personal representative
23|is not qualified to act in Florida, the order of preference
24 | for appointrment of a personal representative as prescribed in
25| this code shall apply. |If ancillary letters are applied for
26 | by other than the donmiciliary personal representative, prior
27 | notice shall be given to any domiciliary persona
28 | representative
29 (2) Ancillary adnministration shall be commenced as
30 | provided by the Florida Probate Rul es. Fo—entitte—the
31 | appHrecant—to—anectHarytetters—an—avthenticated—copy—of——=so

165
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NO®UuDWNPRER O

r

Florida Senate - 2001 CS for SB 402
308-151 1

i
1

determne If the will and any the codicils are executed as
required by the code, they shall be adnitted to probate

any,—corpty—wth—s—732-562(1)—or 5732 5062(2)—tHthey

et b (e I " I iy
record.

(4) The ancillary personal representative shall give

bond as do personal representatives generally. Al
proceedi ngs for appoi ntnent and administration of the estate
shall be as simlar to those in original adninistrations as
possi bl e.

(5) Unless creditors' clains are otherw se barred by

s. 733.710, the ancillary personal representative shall cause

a notice to creditors to be served and published according to

the requirenents of chapter 733. Clains not filed in

accordance with chapter 733 shall be barred as provided in s.
733. 702.
(6) 5y After the paynent of all expenses of

adm ni stration and clai ns agai nst the estate, the court nmay
order the renmmining property held by the ancillary persona
representative transferred to the forei gn domeirtiary persona
representative or distributed to the beneficiaries heirrs—or
devi-sees.

(7) 6y Ancillary personal representatives shall have

the sanme rights, powers, and authority as other persona
166
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representatives in Florida to manage and settle estates; to
sell, lease, or nortgage |local property; and to raise funds
for the paynent of debts, clains, and devises in the
domiciliary jurisdiction. No property shall be sold, |eased,
or nortgaged to pay a debt or claimthat is barred by any
statute of limtation or of nonclaimof this state.

Section 170. Section 734.1025, Florida Statutes, is
amended to read:

734.1025 Nonresident decedent's testate estate with
property not exceedi ng$50, 000$25;066 in this state;
deterni nati on of clains.--

(1) When a nonresident decedent dies testate and

| eaves property subject to adnmnistration in this state the

gross val ue of which does not exceed$50,000 at the date of
deat h$25,666, the forei gn domecitiary personal representative
of the estate may—determne—the—eguestionof—ectatnms—i+nthis

state before the expiration of 2 years after the decedent's

death may fil e the—2-year—periodprovidetd—i+n—s—733—710-by
f++ng in the circuit court of the county where any property

is located an authenticated transcript of so nmuch of the

forei gn demeitHary proceedings as will showthe will and
beneficiaries of the estate, as provided in the Florida

Probate Rules. The court shall admit the will and any codicils
to probate if they conply with s. 732.502(1) or (2).+

ta—t+n—atestate—estate—theprobated—wH—and—a
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10 | recorded:

11 (2) F o ok the . . ’
12 | The foreign domiettary personal representative may shatH-

13 | cause a notice to creditors to be served and published

14 | according to the revel ant requirenents of chapter 733 s+

15 . ’ e ¥ b Lo I I

16 i i Clains not filed in

17 | accordance with chapter 733 shall be barred as provided in s.
18 | 733.702. If any claimis filed, a personal representative

19 | shall be appointed as provided in the Florida Probate Rul es.

i
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4
5
6
7
8
9
10
11
12
13
14
15
16
17 Section 171. Subsections (1) and (3) of section
18 | 734. 104, Florida Statutes, are anended to read:
19 734.104 Foreign wills; adm ssion to record; effect on
20 | title.--
21 (1) An authenticated copy of the will of a nonresident
22 | that devises real property in this state, or any right, title,
23| or interest in the property, nmay be adnitted to record in any
24 | county of this state where the property is |located at any tine
25| after 2 years fromthe death of the decedent or at any tine
26 | after the donmiciliary personal representative has been
27 | discharged if there has been no proceeding to admi nister the
28 | estate of the decedent in this state, provided:
29 (a) The will was executed as required by Chapter 732
30 | eomptes—wi-th—s—732-502—as—toformantdranner—of—execution
31| and
169
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1 (b) The will has been adnitted to probate in the

2 | proper court of any other state, territory, or country.

3 (3) If the court finds that the requirenents of this
4 | section have been net has—been—conpted—wth, it shall enter
5] an order adnmitting the foreign will to record.

6 Section 172. Section 734.201, Florida Statutes, is

7 | anended to read:

8 734.201 Jurisdiction by act of foreign persona

9| representative.--A foreign personal representative subnmts

10 | personally to the jurisdiction of the courts of this state in
11 | any proceedi ng concerning the estate by:

12 (1) Filing authenticated copies of the domiciliary

13 | proceedi ngs under s. 734.104; 343163+

14 (2) Receiving paynent of noney or taking delivery of
15 | personal property, under s. 734.101; or=—

16 (3) Doing any act as a personal representative in this
17 | state that would have given the state jurisdiction over that
18 | person himer—her as an individual

19 Section 173. Section 734.202, Florida Statutes, is

20 | anended to read:

21 734.202 Jurisdiction by act of decedent.--In addition
22 | to jurisdiction conferred by s. 734.201, a foreignh persona

23 | representative is subject to the jurisdiction of the courts of
24 | this state to the sane extent that the his—er—her decedent was
25| subject to jurisdiction i mediately before death.

26 Section 174. Section 735.101, Florida Statutes, is

27 | repeal ed

28 Section 175. Section 735.103, Florida Statutes, is

29 | repeal ed

30 Section 176. Section 735.107, Florida Statutes, is

31| repeal ed
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1 Section 177. Subsection (2) of section 735.201

2| Florida Statutes, is anended to read:

3 735.201 Summary admi nistration; nature of

4 | proceedings.--Summary adm nistration may be had in the

5| adni ni stration of either a resident or nonresident decedent's
6 | estate, when it appears:

7 (2) That the value of the entire estate subject to

8| admnistration in this state, |ess the value of property

9| exenpt fromthe clains of creditors, does not exceed$75, 000
10 [$25:000 or that the decedent has been dead for nore than 2

11| years.

12 Section 178. Section 735.203, Florida Statutes, is
13 | anended to read:

14 735.203 Petition for sunmary adm nistration. --

15 (1) A petition for summary administration may be filed
16 | by any benefi ci ary—heirr—at—t+aw-or person nomni nated as

17 | personal representative in the decedent's will offered for
18 | pr obat e. and——shaH—be—stgnred—and—verii+ed—by:-The petition

19 | nust be signed and verified by

20 &) the surviving spouse, if any, and any:—theheir+rs
21 | at—tawor beneficiaries.

22 (2) |If a person naned in subsection (1) has died, is
23 | incapacitated, or is a minor, or has conveyed or transferred
24 | all interest in the property of the estate, then, as to that
25| person, the petition nust be signed and certified bhy:

26 (a) The personal representative, if any, of a deceased
27 | person or, if none, the surviving spouse, if any, and the

28 | beneficiaries; or

29 (b) The guardi an of an incapacitated person or a

30 | minor.

31
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1| The grantee or transferee of any of themis authorized to sign
2| and verify the petition instead of the beneficiary or

3 | surviving spouse.

4 (3) The joinder in, or consent to, a petition for

5| summary administration is not required of a beneficiary who

6| will receive full distributive share under the proposed

7| distribution. Any beneficiary not joining or consenting shal
8| receive fornmal notice of the petition. whe—are—sti—jur+s—and
9 | the—guardians—of—anyheirrs—at—tawor—benefHetarres—who—arenot
10 | st—jutri+s—or

}{

25 Section 179. Section 735.206, Florida Statutes, is
26 | anended to read:

27 735.206 Summary administration distribution.--

28 (1) Upon the filing of the petition for summary

29 | administration, the will, if any, shall be proved in

30 | accordance with chapter 733 and be admtted to probate.

31
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(2) Prior to entry of the order of summary

administration, the petitioner shall nake a diligent search

and reasonable inquiry for any known or reasonably

ascertainable creditors, serve a copy of the petition on those

creditors, and make provision for paynent for those creditors

to the extent that assets are avail abl e.

(3) 2> The court nmay enter After—such—hearing—as—the

cotrt—ay—reqguire—an order of sunmary adm nistration may—be
entered allowing i Mmediate distribution of the assets to the

persons entitled to them
(4) 3y The order of sunmmary adm nistration and
di stribution so entered shall have the follow ng effect:

(a) Those to whom specified parts of the decedent's
estate, including exenpt property, are assigned by the order
shall be entitled to receive and collect the parts and to have
the parts transferred to them They may naintain actions to
enforce the right.

(b) Debtors of the decedent, those holding property of
t he decedent, and those with whom securities or other property
of the decedent are registered are authorized and enpowered to
conply with the order by paying, delivering, or transferring
to those specified in the order the parts of the decedent's
estate assigned to themby the order, and the persons so
payi ng, delivering, or transferring shall not be accountable
to anyone el se for the property.

(c) After the entry of the order, bona fide purchasers
for value fromthose to whom property of the decedent may be
assigned by the order shall take the property free of al
clainms of creditors of the decedent and all rights of the
surviving spouse and all other beneficiaries hetrs—and
devi-sees.
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(d) Property of the decedent that is not exenpt from
claims of creditors and that remains in the hands of those to
whomit may be assigned by the order shall continue to be
liable for clains against the decedent until barred as
provided in the code this—+aw. Any known or reasonably
ascertainabl e creditor who did not receive notice and for whom

provi sion for paynent was not made nay enforce the clai mand,

if the creditor prevails, shall be awarded reasonabl e

attorney's fees as an elenent of costs agai nst those who

joined in the petition

(e) The recipients of the decedent's property under

petitioners—fo+r the order of summary administration shall be

personally liable for a pro rata share of all lawful clains

agai nst the estate of the decedent, but only to the extent of
the value of the estate of the decedent actually received by
each reci pi ent peti+tioener, exclusive of the property exenpt
fromclainms of creditors under the constitution and statutes
of Florida.

(f) After 2 years fromthe death of the decedent,
neither the decedent's estate nor those to whomit may be
assigned shall be liable for any clai magai nst the decedent,
unl ess proceedi ngs have been taken for the enforcenent of the
claim

(g) Any heir or devisee of the decedent who was
lawfully entitled to share in the estate but who was not
included in the order of sunmary adm nistration and
distribution may enforce all his—or—her rights in appropriate
proceedi ngs agai nst those who procured the order and, if when
successful, shall be awarded reasonable attorney's fees as an
el ement of costs.
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Section 180. Section 735.2063, Florida Statutes, is
amended to read:

735.2063 Notice to creditors. --

(1) Any person who has obtai ned recetved an order of
summary admini stration may publish a notice to creditors
according to the relevant requirenments of s. 733.2121 #3%+—%11%,
noti fying all persons having clains or denmands agai nst the
estate of the decedent that an order of sumary admi nistration
has been entered by the court. The Sueh notice shall wtt
specify the total eash value of the estate and the nanes and

addresses of those to whomit has been assigned by the steh
order. Such—notiece—+F——pubtshed——shat—bepubtshed—once—a

(2) If proof of publication of the sueh notice is
filed with the court, all clains and denands of creditors
agai nst the estate of the decedent who are not known or are

reasonably ascertainable shall be forever barred unless the

steh cl ains and denmands are filed with the court within 3
nmonths after f+emthe first publication of the sueh notice.
Section 181. Section 735.209, Florida Statutes, is
r epeal ed
Section 182. Subsection (3) of section 735. 301,
Fl orida Statutes, is anended to read:

735.301 Disposition without adm nistration.--

(3) Any person, firm or corporation paying,
delivering, or transferring property under the authorization
shal | be forever discharged fromany liability thereon

Section 183. Section 735.302, Florida Statutes, is
amended to read:
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1 735.302 Incone tax refunds in certain cases.--

2 (1) In any case when the United States Treasury

3 | Departnent determnes that an overpaynent of federal incone

4| tax exists and the person in whose favor the overpaynent is

5| determned is dead at the tinme the overpaynent of tax is to be
6 | refunded, and irrespective of whether the decedent had filed a
7| joint and several or separate incone tax return, the anount of
8 | the overpaynment, if not in excess of $2,500$5008, nmay be

9| refunded as foll ows:

10 (a) Directly to the surviving spouse on his or her

11 | verified application; or

12 (b) If there is no surviving spouse, to one of the

13 | decedent's children who is designated in a verified

14 | application purporting to be executed by all of the decedent's
15| children over the age of 14 years.

16

17 ) In either event, the application nust show that the decedent
18 | was not indebted, that provision has been nmade for the paynent
19 | of the decedent's debts, or that the entire estate i s exenpt
20| fromthe clainms of creditors under the constitution and

21| statutes of the state, and that no adm nistration of the

22 | estate, including sunmary adm ni stration, has been initiated
23| and that none is planned, to the know edge of the applicant.
24 (2) If arefund is nade to the surviving spouse or

25 | designated child pursuant to the application, the refund shal
26 | operate as a conplete discharge to the United States from

27 | liability fromany action, claim or denmand by any beneficiary
28 | of the decedent or other person. Nething—+f This section

29 | shall be construed as establishing the ownership or rights of
30 | the payee any—personr in the refund so—dist+ributed

31
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1 Section 184. Section 737.208, Florida Statutes, is

2| created to read

3 737.208 Administration pending outcone of contest or
4 | ot her proceeding.--

5 (1) Pending the outcone of a proceeding filed to

6| determne the validity of all or part of a trust or the

7| beneficiaries of all or part of a trust, the trustee shal

8| proceed with the adninistration of the trust as if no

9 | proceedi ng had been commenced, except that no distribution nay
10| be made to a beneficiary in contravention of the rights of
11 | those persons that nmay be affected by the outconme of the

12 | proceedi ng.

13 (2) Upon notion of a party and after notice to

14 | interested persons, a court may, upon good cause shown, nake
15| an exception to the prohibition under subsection (1) and

16 | authorize the trustee to distribute trust assets to a

17 | beneficiary subject to any conditions the court, inits

18 | di scretion nmay inpose, including the posting of bond by the
19 | beneficiary.

20 Section 185. Section 737.3054, Florida Statutes, is
21 | anended to read

22 737.3054 Trustee's duty to pay expenses and

23 | obligations of grantor's setttor—s estate.--

24 (1) A trustee of a trust described in s. 733.707(3)
25| shall pay to the personal representative of a grantor's

26 | setttor—s estate any anounts that the personal representative
27 | certifies in witing to the trustee are required to pay the
28 | expenses of the adninistration and obligations of the

29 | grantor's setttor—s estate andthe—enforceabte—<ctaims—of—the
30 | setttor—s—creditors. Paynents nade by a trustee, unless

31| otherwi se provided in the trust instrunment, nust be charged as
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1| expenses of the trust without a contribution from anyone. The
2| interests interest of all beneficiaries of such a trust are

3| subject to the provisions of this subsection; however, the

4 | paynents nust be nmade from assets or property or the proceeds
5| thereof, other than assets proscribed in s. 733.707(3), which
6| are included in the grantor's setttor—s gross estate for

7 | federal estate tax purposes.

8 (2) Unless a grantor sett+or provides by wll;or

9| designates in a trust described in s. 733.707(3)the funds or
10 | property passing under the & trust desertbed—in—Ss—733—7F073)
11| to be so used, the expenses of the adm nistration and

12 | obligations of the grantor's settters estate and—enforeceabte
13 | etatms—of—the—setttor—s—ereditors nust be paid fromthe trust
14| in the foll ow ng order

15 (a) Property of the residue of the trust renmining

16 | after all distributions that are to be satisfied by reference
17| to a specific property or type of property, fund, or sum

18 (b) Property that is not to be distributed from

19 | specified or identified property or a specified or identified
20| item of property; and

21 (c) Property that is to be distributed from specified
22| or identified property or a specified or identified item of
23 | property.

24 (3) Trust distributions that are to be satisfied from
25| specified or identified property nust be classed as

26 | distributions to be satisfied fromthe general assets of the
27 | trust and not otherw se disposed of in the trust instrunent
28 | upon the failure or insufficiency of funds or property from
29 | whi ch paynment should be nade, to the extent of the

30| insufficiency. Trust distributions given for val uable

31 | consideration abate with other distributions of the sane cl ass
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only to the extent of the excess over the value of the
consideration until all others of the same class are
exhausted. Except as provided in this section, trust
di stributions abate equally and ratably and wi thout preference
or priority between real and personal property. Wen a
specified or identified itemof property that has been
designated for distribution in the trust instrunent or that is
charged with a distribution is sold or taken by the trustee,
ot her beneficiaries shall contribute according to their
respective interests to the beneficiary whose property has
been sold or taken, and before distribution the trustee shal
determ ne the anmounts of the respective contributions, and
they nust be paid or withheld before distribution is nade.
(4) The trustee shall pay the expenses of trust
adm ni stration, including conpensation of trustees and their
attorneys, before and in preference to the expenses of the
admi ni stration and obligations of the grantor's setttor-s
est at e and—enforceable—ectains—of—the—setttor-s—creditors.
Section 186. Section 737.306, Florida Statutes, is
amended to read:

737.306 Personal liability of trustee.--

(1)(a) Unless otherwi se provided in the contract, a
trustee is not personally liable on contracts, except
contracts for attorneys' fees, properly entered into in the
trustee's fiduciary capacity in the course of adm nistration
of the trust estate unless the trustee he—er—she fails to
reveal that his—or—her representative capacity and identify
the trust estate in the contract.

(b) A trustee is personally liable for obligations
arising fromownership or control of property of the trust
estate or for torts conmitted in the course of administration
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of the trust estate only if the trustee is personally at
faul t.

(c) dainms based on contracts, except contracts for
attorneys' fees, entered into by a trustee in his or her
fiduciary capacity, on obligations arising from ownership or
control of the trust estate, or on torts commtted in the
course of trust adninistration may be asserted agai nst the
trust estate by proceeding against the trustee in the
trustee's his—er—her fiduciary capacity, whether or not the
trustee is personally liable.

(2) Issues of liability between the trust estate and
the trustee individually may be deternmined in a proceeding for
accounting, surcharge, or indemification, or in any other
appropriate proceedi ng.

(3) A successor trustee is not personally liable for
any action taken or onitted to be taken by any prior trustee;
nor does any successor trustee have a duty to institute any
action against any prior trustee, or file any cl ai magai nst
any prior trustee's estate, for any of the prior trustee's
acts or omissions as trustee under any of the follow ng
ci rcunst ances:

(a) The successor trustee succeeds a trustee who was
al so the grantor of a trust that was revocable during the tine
that the grantor served as trustee

(b) As to any beneficiary who has wai ved any
accounting required by s. 737.303, but only as to the periods
i ncluded in the steh waiver;

(c) As to any beneficiary who has rel eased the
successor trustee fromthe sueh duty to institute any action
or file any claim
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(d) As to any person who is not a beneficiary within
the nmeaning of s. 737.303(4)(b); or

(e) As to any beneficiary described in s.
737.303(4) (b):

1. If a super majority of the reasonably ascertainable
current inconme or principal beneficiaries described in s.
737.303(4)(b)1. and a super mpjority of the reasonably
ascertai nabl e renai nder beneficiaries described in s.
737.303(4) (b)2. have rel eased the successor trustee;

2. If the beneficiary has not delivered a witten
request to the successor trustee to institute an action or
file a claimagainst the prior trustee within 6 nonths after
the date of the successor trustee's acceptance of the trust,
if the successor trustee has notified the beneficiary in
witing of its acceptance in accordance with s. 737.303(1) and
that sueh witing advises the beneficiary that, unless the
beneficiary delivers the sueh witten request within 6 nonths
after the date of acceptance, the his—er—her right to proceed
agai nst the successor trustee will be barred pursuant to this
section; or

3. For any action or claimthat the beneficiary is
barred from bringi ng against the prior trustee.
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(f) 5y For the purposes of this section, a super
majority of beneficiaries neans at |east two-thirds in
interest of the beneficiaries if the interests of the
beneficiaries are reasonably ascertai nable; otherw se, it
neans at | east two-thirds in nunber of the beneficiaries. A
rel ease or wai ver under this section nay be exercised by a
| egal representative or natural guardian of the beneficiary
wi thout the filing of any proceedi ng or approval of any court.
Not hing in this subsection{3)affects any liability of the
prior trustee or the right of the successor trustee or any
beneficiary to pursue an action or claimagainst the prior
trustee.

Section 187. Section 737.3061, Florida Statutes, is
created to read
737.3061 Limtations on actions against certain

trusts. --
(1) After the death of a grantor, no creditor of the

grantor may bring, maintain, or continue any direct action

against a trust described in s. 733.707(3), the trustee of the

trust, or any beneficiary of the trust which is dependent on

the individual liability of the grantor. Those clainms and

causes of action against the grantor shall be presented and

enforced against the grantor's estate as provided in part VII

of chapter 733, and the personal representative of the

grantor's estate may obtain paynent fromthe trustee of a
182
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trust described ins. 733.707(3) as provided in ss.
733.607(2), 733.707(3), and 737.3054(1).
(2) This section shall not preclude a direct action

against a trust described in s. 733.707(3), the trustee of the

trust, or a bheneficiary of the trust which is not dependent on

the individual liability of the grantor

(3) This section does not affect the lien of any duly

recorded nortgage or security interest or the lien of any

person in possession of personal property or the right to

forecl ose and enforce the nortgage or |lien

Section 188. Section 737.308, Florida Statutes, is
amended to read:

737.308 Notice of trust.--

(1) Upon the death of a grantor sett+er of a trust
described in s. 733.707(3), the trustee nmust file a notice of
trust with the court of the county of the grantor's setttor——s
domicile and the court having jurisdiction of the grantor's
setttors estate.

(2) The notice of trust nust contain the nanme of the
grantor setttor, the grantor's setttor—s date of death, the
title of the trust, if any, the date of the trust, and the

nane and address of the trustee.

(3) |If the grantor's settt+oe+r—s probate proceedi ng has
been commenced, the clerk nmust notify the trustee in witing
of the date of the commencenent of the probate proceedi ng and
the file nunber.

(4) The clerk shall file and index the notice of trust
in the sanme nanner as a caveat, unless there exists a probate
proceeding for the grantor's setttor—s estate in which case
the notice of trust nmust be filed in the probate proceeding
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and the clerk shall send a copy to the persona
representative

(5) The clerk shall send a copy of any caveat filed
regarding the grantor sett+oe+ to the trustee, and the Notice
of Trust to any caveator, unless there is a probate proceedi ng
pendi ng and the personal representative and the trustee are
t he sane.

(6) 7 Any proceeding affecting the expenses of the
admi nistration or obligations of the grantor's estate er—any
etats—desecribed—in——s—733—702(Hprior to the trustee filing
a notice of trust are binding upon the trustee.
(7)¢8) The trustee's failure to file the notice of
trust does not affect the trustee's obligation to pay expenses

of adm nistration and obligations of the grantor's estate
enforeceable—<ctains as provided in s. 733.607(2).

Section 189. Section 215.965, Florida Statutes, is
amended to read:

215.965 Disbursenment of state noneys.--Except as
provided in s. 17.076, s. 253.025(14), s. 259.041(18), s.
717.124(5), s. 732.107(5)¢6)y, or s. 733.816(5), all noneys in
the State Treasury shall be disbursed by state warrant, drawn
by the Conptroller upon the State Treasury and payable to the
ultimate beneficiary. This authorization shall include
el ectroni ¢ di sbursenent.

Section 190. Subsection (3) of section 660.46, Florida
Statutes, is anended to read:
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660.46 Substitution of fiduciaries.--

(3) Unless a waiver or consent shall be filed in the
proceedi ngs as provided in subsection (4), the provisions of
s. 731.301(1) tay5s—te)-and(2) tdyshall apply with respect to
notice of the proceedings to all persons who are then
cofiduciaries with the original fiduciary, other than a person
joining as a petitioner in the proceedings; to all persons
naned in the governing instrunent as substitutes or successors
to the fiduciary capacity of the original fiduciary; to the
persons then living who are entitled under the governing
instrunent to appoint a substitute or successor to act in the
fiduciary capacity of the original fiduciary; to all vested
beneficiaries of the fiduciary account; and to all then-living
originators of the governing instrunent. Unless a waiver or
consent shall be filed in the proceedings as provided in
subsection (4), the provisions of s. 731.301t2rshall apply
wWith respect to notice to all contingent beneficiaries of the
fiduciary account. Only the persons or classes of persons
described in the foregoing provisions of this subsection shal
be deened to be interested persons for the purposes of this
section and the proceedings and notices provided for in this
section; and the provisions of ss. 731.301(3) and
731. 303(3) t4rand(4) 5y, relating to notice requirenents, the
effect of notice, and representation of interests, shall apply
to the proceedings provided for in this section

Section 191. Subsection (1) of section 737.111,
Fl orida Statutes, is anended to read:

737.111 Execution requirenents for express trusts.--

(1) The testanentary aspects of a trust defined in s.
731.201(34){33), are invalid unless the trust instrunent is
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1| executed by the grantor sett+t+oer with the formalities required
2| for the execution of a will.

3 Section 192. In editing manuscript for the next

4| official version of the Florida Statutes, the Division of

5] Statutory Revision and Indexing is directed to:

6 (1) Change the title of Part |l of Chapter 732,

7| Florida Statutes, from"El ective Share of Surviving Spouse" to
8 |'El ective Share of Surviving Spouse; Rights in Community

91| Property."

10 (2) Change the title of Part |IIl of Chapter 733,

11| Florida Statutes, from"Priority to Adnminister and

12 | Qualifications of Personal Representative" to "Preference in
13 | Appoi ntnent and Qualifications of Personal Representative."
14 (3) Change the title of Part |V of Chapter 733,

15| Florida Statutes, from "Appoi ntnent of Persona

16 | Representative; Bonds" to "Fiduciary Bonds."

17 (4) Change the title of Part V of Chapter 733, Florida
18 | Statutes, from"Curators; Successor Personal Representative
19 | Renpbval " to "Curators; Resignation and Renoval of Persona

20 | Representatives."

21 Section 193. This act shall take effect January 1,

22 | 2002. The substantive rights of all persons which have vested
23| prior to January 1, 2002, shall be determined as provided in
24 | fornmer chapters 63, 215, 409, 660, and 731-737, Florida

25| Statutes, as they existed prior to January 1, 2002. The

26 | procedures for the enforcenent of substantive rights which

27 | have vested prior to January 1, 2002, shall be as provided in
28 | this act, except that any Family Adnministration filed before
29 | January 1, 2002, may be conpleted as a Fanily Adnministration
30

31
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3
4| Carifies provisions and cross-references between s. 655. 936,
and s. 733.6065, F.S., relating to the opening of safe-deposit
5 | boxes.
6 | Revi ses escheated property provisions in s. 732.107, F.S., to
renove entitlenment to i nterest on escheated Propert and to
7] add Florida certified public accountants to the |ist of
persons who nay receive proceeds on behalf of a person
8| entitled to estheated property.
9| Corrects glitches in elective share | aw, adds protected
honest ead property as. excluded property fromthe elective
10 | estate, and adds Charitable |ead interests as a O ass 4 source
11 from which to pay an unsatisfied el ective share.
Revi ses the cap for estates in summary adm nistration from
12 | $50, 000 to $75, 000.
13 | Restores court's discretionary authority to award reasonabl e
14 attorney's fees in probate proceedings.
Prohibits a trustee fron1nakin? any distributions absent court
15 apProvaI ending a contest to the validity of a trust or a
16 determ nation of the beneficiaries to a trust.
Carifies that the nost recent supplenental witing referenced
17 1in a wll governs over provisions In conflict anong equally
18 effective witings.
19 Makes additional technical changes to conformterm nol ogy.
20
21
22
23
24
25
26
27
28
29
30
31
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