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l. SUMMARY:

Article 9 of the Uniform Commercial Code governs the process of establishing and foreclosing liens
against personal property. Florida has adopted Article 9 at ch. 679, F.S.

This bill revises Article 9 of the Uniform Commercial Code, as adopted by Florida, to conform to the
Revised Article 9 of the Uniform Commercial Code, as prepared by the National Conference of
Commissioners on Uniform State Laws, with Florida modifications.

The Florida Secretary of State estimates that this bill will require a non-recurring cost of $154,017 in FY
2001-2002, and a recurring cost beginning in FY 2001-2002 of $858,229 per annum. There is no
apparent fiscal impact to local governments.
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Il. SUBSTANTIVE ANALYSIS:

A. DOES THE BILL SUPPORT THE FOLLOWING PRINCIPLES:
1. Less Government Yes (] No [] N/A [X]
2. Lower Taxes Yes [] No [] N/A [X]
3. Individual Freedom Yes ] No [] N/A [X]
4. Personal Responsibility Yes (] No [] N/A [X]
5. Family Empowerment Yes (] No [] N/A [X]

For any principle that received a “no” above, please explain:
B. PRESENT SITUATION:

[Note regarding numbering: The uniform act utilizes a numbering method that does not conform to
the standard numbering of Florida Statutes. Many of the comments in this analysis are from
publications that are based on the uniform act, and thus may not contain the Florida Statutes
numbering system. To convert uniform act numbering to the Florida Statutes method, delete the
digit and hyphen immediately following the decimal point. The digit preceding the decimal point
coincides with the Code article number, and the digits following the decimal point coincide with the
Code section numbers. In some parts of this revised adaptation of Article 9, it has been necessary
to add a following “1” to the section number, and to otherwise adapt the numbering into the Florida
style.]

Background (by the National Conference of Commissioners on Uniform Laws):

The Uniform Commercial Code has eleven substantive articles. Article 9, Secured Transactions,
may be the most important of the eleven. Article 9 provides the rules governing any transaction
(other than a finance lease) that couples a debt with a creditor's interest in a debtor's personal
property. If the debtor defaults, the creditor may repossess and sell the property (generally called
collateral) to satisfy the debt. The creditor's interest is called a "security interest." Article 9 also
covers certain kinds of sales that look like a grant of a security interest.

The operation of Article 9 appears deceptively simple. There are two key concepts: "attachment”
and "perfection.” These terms describe the two key events in the creation of a "security interest.”
Attachment generally occurs when the security interest is effective between the creditor and the
debtor, and that usually happens when their agreement provides that it take place. Perfection
occurs when the creditor establishes his or her "priority" in relation to other creditors of the debtor in
the same collateral. The creditor with "priority" may use the collateral to satisfy the debtor's
obligation when the debtor defaults before other creditors subsequent in priority may do so.
Perfection occurs usually when a “financing statement" is filed in the appropriate public record.
Generally, the first to file has the first priority, and so on.

Article 9 relies on the public record because it provides the means for creditors to determine if there
is any security interest that precedes theirs--a notice function. A subsequent secured creditor
cannot complain that his or her grant of credit was made in ignorance of the prior security interests
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easily found in the public record, and cannot complain of the priority of the prior interests as a
result. Every secured creditor has a priority over any unsecured creditor.

The somewhat simple description in the prior paragraphs should not mislead anyone. Article 9 is
not simple. There are substantial exceptions to the above-stated perfection rule, for example. Filing
is not the only method for perfection. Much depends upon the kind of property that is collateral.
Possession of collateral by the secured party is an alternative method of perfection for many kinds
of collateral. For some kinds of property, control (a defined term) either perfects the interest or
provides a better priority than filing does. There are kinds of transactions for which attachment is
perfection. Priority is, also, not always a matter of perfecting a security interest first in time.

The following numbered topics highlight Article 9 as revised in 1999. They are not a treatise on
Revised Article 9, but are a schematic summary of its relevant changes.

1. The Scope Issue. The 1999 revision expands the "scope" of Article 9. What this means literally
is that the kinds of property in which a security interest can be taken by a creditor under Article 9
increases over those available in Article 9 before revision. Also, certain kinds of transactions that
did not come under Article 9 before, now come under Atrticle 9. These are some of the kinds of
collateral that are included in Revised Article 9 that are not in original Article 9: sales of payment
intangibles and promissory notes; security interests created by governmental debtors; health
insurance receivables; consignments; and commercial tort claims. Nonpossessory, statutory
agricultural liens come under Article 9 for determination of perfection and priority, generally the
same as security interests come under it for those purposes.

2. Perfection. Filing a financing statement remains the dominant way to perfect a security interest
in most kinds of property. It is clearer in Revised Article 9 that filing a financing statement will
perfect a security interest, even if there is another method of perfection. "Control" is the method of
perfection for letter of credit rights and deposit accounts, as well as for investment property. Control
was available only to perfect security interests in investment property under old Article 9. A creditor
has control when the debtor cannot transfer the property without the creditor's consent. Possession,
as an alternative method to filing a financing statement to perfect a security interest, is the only
method for perfecting a security interest in money that is not proceeds of sale from property subject
to a security interest. Automatic perfection for a purchase money security interest is increased from
ten days in old Article 9 to twenty days in Revised Article 9. Attachment of a purchase money
security interest is perfection, at least for the twenty-day period. Then another method of perfection
iS necessary to continue the perfected security interest. However, a purchase money security
interest in consumer goods remains perfected automatically for the duration of the security interest.

3. Choice of Law. In interstate secured transactions, it is necessary to determine which state's laws
apply to perfection, the effect of perfection and the priority of security interests. It is particularly
important to know where to file a financing statement. The 1999 revisions to Article 9 make two
fundamental changes from old Article 9. In old Article 9, the basic rule chooses the law of the state
in which the collateral is found as the law that governs perfection, effect of perfection, and a
creditor's priority. In Revised Article 9, the new rule chooses the state that is the location of the
debtor. Further, if the debtor is an entity created by registration in a state, the location of the debtor
is the location in which the entity is created by registration. If an entity is a corporation, for example,
the location of the debtor is the state in which the corporate charter is filed or registered. In old
Article 9, the entity that is a debtor is located in the state in which it has its chief executive office.
These changes in basic choice of law rules will change the place in which a financing statement is
filed in a great many instances from the place it would have been filed under old Article 9. At the
same time, the location of the debtor establishes a more certain place to perfect than the old rule
does. Collateral shifts location much easier than the debtors do.
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4. The Filing System. Improvements in the filing system in the 1999 revisions to Article 9 include a
full commitment to centralized filing--one place in every state in which financing statements are
filed, and a filing system that escorts filing from the world of filed documents to the world of
electronic communications and records. Under Revised Atrticle 9, the only local filing of financing
statements occurs in the real estate records for fixtures. Fixtures are items of personal property that
become physically part of the real estate, and are treated as part of the real estate until severed
from it. It is anticipated that electronic filing of financing statements will replace the filing of paper.
Paper filing of financing statements is already disappearing in many states in 1999, as Revised
Article 9 becomes available to them. Revised Article 9 definitions and provisions allow this transition
from paper to electronic filing without further revision of the law. Revised Article 9 makes filing office
operations more ministerial than old Article 9 did. The office that files financing statements has no
responsibility for the accuracy of information on the statements and is fully absolved from any
liability for the contents of any statements received and filed. Financing statements may, therefore,
be considerably simplified. There is no signature requirement, for example, for a financing
statement.

5. Consumer Transactions. Revised Article 9 makes a clearer distinction between transactions in
which the debtor is a consumer than prior Article 9 did. Enforcement of a security interest that is
included in a consumer transaction is handled differently in certain respects in the 1999 revisions to
Article 9 than it was pre-1999. Examples of consumer provisions are: a consumer cannot waive
redemption rights in a financing agreement; a consumer buyer of goods who pre-pays in whole or in
part, has an enforceable interest in the purchased goods and may obtain the goods as a remedy; a
consumer is entitled to disclosure of the amount of any deficiency assessed against him or her, and
the method for calculating the deficiency; and, a secured creditor may not accept collateral as
partial satisfaction of a consumer obligation, so that choosing strict foreclosure as a remedy means
that no deficiency may be assessed against the debtor. Although it governs more than consumer
transactions, the good faith standard becomes the objective standard of commercial
reasonableness in the 1999 revisions to Article 9.

6. Default and Enforcement. Article 9 provisions on default and enforcement deal generally with
the procedures for obtaining property in which a creditor has a security interest and selling it to
satisfy the debt, when the debtor is in default. Normally, the creditor has the right to repossess the
property. Revised Atrticle 9 includes new rules dealing with "secondary" obligors (guarantors), new
special rules for some of the new kinds of property subject to security interests, new rules for the
interests of subordinate creditors with security interests in the same property, and new rules for
aspects of enforcement when the debtor is a consumer debtor. These are some of the specific new
rules: a secured party (creditor with security interest) is obliged to notify a secondary obligor when
there is a default, and a secondary obligor generally cannot waive rights by becoming a secondary
obligor; a secured party who repossesses goods and sells them is subject to the usual warranties
that are part of any sale; junior secured creditors (subsequent in priority) and lienholders who have
filed financing statements, must be notified when a secured party repossesses collateral; and, if a
secured party sells collateral at a low price to an insider buyer, the price that the goods should have
obtained in a commercially reasonable sale, rather than the actual price, is the price that will be
used in calculating the deficiency.

The following states have adopted this revision of Article 9:

Alaska, Arizona, California, Delaware, District of Columbia, Hawaii, lllinois, Indiana, lowa, Kansas,
Kentucky, Maine, Maryland, Michigan, Minnesota, Montana, Nebraska, Nevada, North Carolina,
Oklahoma, Rhode Island, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washington,
West Virginia, Wyoming.

This revision of Article 9 has been, or is expected to be, introduced in the 2001 legislative session:
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Alabama, Arkansas, Colorado, Connecticut, Florida, Georgia, Idaho, Massachusetts, Mississippi,
Missouri, New Hampshire, New Jersey, New Mexico, New York, North Dakota, Ohio, Oregon,
Pennsylvania, US Virgin Islands, Wisconsin.

Background (by the Business Law Section of the Florida Bar):

Executive Summary

Trillions of dollars of commercial and consumer credit are granted each year in secured
transactions under Article 9 of the Uniform Commercial Code — a manufacturer finances the
acquisition of machinery and raw materials, a retailer finances inventory, a consumer finances
furniture for a new house. The manufacturer, the retailer, and the consumer all depend upon Atrticle
9 of the Uniform Commercial Code to make it possible for them to obtain the credit they need.
Their creditors get assurance, in the form of the collateral that secures the granting of credit, that it
will cushion the risk of default in the event the debtor fails to pay. Article 9 of the Uniform
Commercial Code is absolutely necessary to economic function in the United States. It is the
crankshatft for the American economic engine and it is the envy of the rest of the world, which often
struggles with the mechanics of credit granting and enforcement of creditor’s rights.

Major revisions to Article 9 were completed in 1998. These revisions bring Article 9 into the 21st
Century. There are many reasons that Revised Article 9 should be adopted in every state.

Technology. Paper-based transactions are giving way to electronic transactions. Revised
Article 9 makes way for this revolution.

Volume. Article 9 was first proposed in 1951. Its last update was in 1972. Since 1972 the
volume of commerce and the volume of credit has increased exponentially. Volume of
secured transactions increases proportionately and directly with increase in economic
activity in the United States. The filing system revisions are particularly necessary to meet
the problem of increased volume.

New Collateral. New kinds of property and transactions have been developed since Article
9 was last amended. The scope of Article 9 expands to keep up and the 1998 revisions
meet the needs for collateral into the new millennium. Examples of specific new collateral
are deposit accounts and health insurance receivables.

Certainty of Perfection. Uncertainties about where to perfect a security interest under
Current Article 9 are overcome by the new basic rule in the 1998 revision that makes the
location of the debtor the place where the creditor will perfect the security interest.

New Liens. Statutory, non-possessory liens have proliferated since Article 9 was originally
approved. Such liens represent a risk for creditors, and a potential conflict with security
interests in collateral, if there is no public notice of their existence. Article 9 includes certain
statutory, non-possessory liens for the purposes of providing public notice and setting
priorities between creditors.

Clarification of Rules. Over time, provisions of Article 9 have been interpreted by courts,
sometimes in conflicting ways. Some decisions deal with issues that were not expressly
addressed in Current Article 9. The result is ambiguity in the application of some rules. The
revisions to Article 9 address and cure the accrued ambiguity problems.

Consumer Impact. Revised Article 9 addresses consumer issues that were not addressed
in Current Article 9.

Commitment to Uniformity. Amendments to Article 9 from state to state have created
differences that impair interstate transactions. The revisions address specific kinds of
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secured transactions in oil and gas and agriculture in an effort to re-establish uniformity of
law governing these kinds of transactions.

Introduction
A. The Process of Achieving Uniformity.

The essence of uniform law revision is to obtain a sufficient consensus and balance among the
interests of the various participants so that universal and uniform enactment by the various states
may be achieved. In part this is accomplished by extensive consultation on and broad circulation of
the drafts, from the project’s beginning, until approval of the final draft by the American Law Institute
(“ALI") and the National Conference of Commissioners on Uniform State Laws (“NCCUSL").

ALl and NCCUSL appointed a study committee in 1990 to review the provisions of Article 9. The
Committee was charged with recommending whether Article 9 and related provisions of the UCC
were in need of revision and, if it was determined that a particular concept required alteration, the
Committee was charged with recommending the substance of the suggested revisions.

The report, issued in 1992, became the basis for the work of a Drafting Committee appointed by ALI
and NCCUSL, which was formed in 1993. William M. Burke of Shearman & Sterling was appointed
chair. The reporters have been Professor Steven L. Harris of Chicago — Kent School of Law and
Professor Charles W. Mooney, Jr. of the University of Pennsylvania Law School. In addition, the
ABA advisor to the Drafting Committee, Steven O. Weise, periodically prepared and distributed
information and reports on the Revised Article 9.

Over a period from 1993 through the summer of 1998, the Drafting Committee met on numerous
occasions. These meetings were open to the public and were attended by various advisors and
observers. The draft was reviewed at various stages by the ALI counsel and membership and by
NCCUSL at annual meetings. Task forces were organized to deal with particular issues, all of
which worked to provide input to the committee from virtually all effected segments of the economy.
The consensus, balance, and quality achieved in this lengthy deliberative process result from the
input from various meetings, informal and formal participations, and the deliberative process
employed by ALI and NCCUSL.

B. Action on Revision

Revised Article 9 is now complete and is comprised in the 1998 official text of the UCC. The ALI
approved Revised Article 9 by acclamation at its annual meeting in May 1998. NCCUSL approved
the statute unanimously at its annual meeting in July 1998. The official comments were issued in
early 1999." Six states” have adopted Revised Article 9 and 13 states® have Revised Article 9
pending in their legislatures. [note: this was written a year. Currently, 29 states have enacted the
revised Article 9, and 18 more are considering it this year].

! The UCC Study Group utilized extensively the materials provided by ALI and NCCUSL in analyzing the proposed
revisions and in preparing this Report. The Reporter also acknowledges the assistance of Steven O. Weise, ABA Advisor to the
Acrticle 9 Drafting Committee, for his considerable assistance and materials.

2 Arizona, Maryland, Montana, Nebraska, Texas, and Nevada.

3 Alaska, California, D.C., Hawaii, lllinois, Indiana, Louisiana, Maine, Minnesota, Oklahoma, Vermont, and W.
Virginia.
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The Bankruptcy/Uniform Commercial Code Committee of the Florida Bar Business Law Section
established a subcommittee, the UCC Study Group, to study and review potential revisions to
Florida’s Uniform Commercial Code. The UCC Study Group has previously successfully proposed
revisions to Article 3 on negotiable instruments, Article 4 on bank deposits and collections, Article
2A on personal property leases, Article 5 on letters of credit, and Article 8 on investment securities.
The UCC Study Group also successfully proposed the repeal of Article 6 on bulk transfers. Subject
to the modifications described herein, the Florida Bar Business Law Section’s Executive Council,
Howard J. Berlin, Chair, supports the adoption by the State of Florida of Revised Atrticle 9 as
proposed by the National Council of Commissioners on Uniform State Laws and by the American
Law Institute and American Bar Association. The Section’s Bankruptcy/UCC Committee, Mark J.
Wolfson, Chair, undertook a review and study of proposed Article 9 and recommended the
modifications and proposed “Florida Comments” to explain certain of the differences between the
uniform version and the Florida modifications, most of which are clarifications or fine-tuning, or
adopted due to particular Florida concerns. This document does not constitute an official position of
The Florida Bar pending approval by its Board of Governors.

C. Reason for Revision

Article 9 was last revised in 1972 and has been the law in most states for over 40 years. It was
generally conceded that an update of Article 9 was needed. As the Permanent Editorial Board
(“PEB”) study group for Article 9 noted in its report issued in 1992:

During the two decades since [the last revision of Article 9], the secured credit
markets have seen continued growth and unprecedented innovation. In addition,
many hundreds of judicial decisions applying Article 9 have been reported and a
large volume of commentary on Article 9, both scholarly and practice-oriented, has
emerged. Moreover, the enactment by Congress of the Bankruptcy Reform Act of
1978 . . . has had a profound effect on secured transactions. These developments
have led to a strong consensus . . . that although Article 9 is fundamentally sound,
serious consideration should be given to the revision of some of the Article’s
provisions.*

Revised Article 9 has accomplished several goals. Revised Article 9 brings Atrticle 9 into the age of
intangible property and adapts it to modern financing techniques. The effectiveness of Revised
Article 9 will:

Adapt Article 9 to the electronic age,

Facilitate financing,

Reduce the cost of financing,

Bring greater certainty to financing transactions, and

Provide greater protections to debtors in the foreclosure process.

4 Permanent Editorial Board for the Uniform Commercial Code PEB Study Group, U.C.C. Article 9, Report (December
1, 1992).
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OVERVIEW OF ARTICLE 9

A. Generally

Article 9 generally applies to any interest (regardless of form) created by contract in personal
property and fixtures and which secures payment or other performance of an obligation. Put
another way, it deals with a wide variety of consensual security interests in personal property and
fixtures. Article 9 provides the rules governing any transaction (other than a finance lease) that
couples a debt with a creditor’s interest in a debtor’s personal property. If the debtor defaults, the
creditor may repossess and sell the property (generally called “collateral”) to satisfy the debt. The
creditor’s interest is called a “security interest.” Article 9 also covers certain kinds of sales that look
like a grant of a security interest.

Two concepts are central to secured transactions: “attachment” and “perfection.” These terms
describe the two key events in the creation of a “security interest.” Attachment generally occurs
when the security interest is effective between the creditor and the debtor, and that usually happens
when their agreement so provides. Perfection occurs when the creditor establishes “priority” in
relation to other creditors of the debtor in the same collateral. The creditor with “priority” may use
the collateral to satisfy the debtor’s obligation when the debtor defaults before other creditors
subsequent in priority may do so. Perfection occurs usually when a “financing statement” is filed in
the appropriate public record. Generally, the first to file has the first priority, and so on.

Article 9 relies on the public record because it provides the means for creditors to determine if there
is any previously existing security interest — a notice function. A subsequent secured creditor
cannot complain that the grant of credit was made in ignorance of the prior security interests easily
found in the public record, and cannot complain of the priority of the prior interests as a result.

Complexities abound as to the perfection rules and substantial exceptions exist. Filing is not the
only method for perfection. Much depends upon the kind of property that is collateral. Possession
of collateral by the secured party is an alternative method of perfection for many kinds of collateral.
For some kinds of property, control (a defined term) either perfects the interest or provides a better
priority than filing does. There are kinds of transactions for which attachment is perfection. Priority
is not always a matter of perfecting a security interest first in time.

EFFECT OF PROPOSED CHANGES:
See “Section-by-Section Analysis” for specific changes made by this bill.

Summary of Revisions, as prepared by NCCUSL: The following is a brief summary of some of
the more significant revisions of Article 9 that are included in this Article.

Scope of Article 9. This Article expands the scope of Article 9 in several respects.

Deposit accounts. Section 9-109 includes within this Article’s scope deposit accounts as original
collateral, except in consumer transactions. Former Article 9 dealt with deposit accounts only as
proceeds of other collateral.

Sales of payment intangibles and promissory notes. Section 9-109 also includes within the scope
of this Article most sales of “payment intangibles” (defined in Section 9-102 as general intangibles
under which an account debtor’s principal obligation is monetary) and “promissory notes” (also
defined in Section 9-102). Former Article 9 included sales of accounts and chattel paper, but not
sales of payment intangibles or promissory notes. In its inclusion of sales of payment intangibles
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and promissory notes, this Article continues the drafting convention found in former Article 9; it
provides that the sale of accounts, chattel paper, payment intangibles, or promissory notes creates
a “security interest.” The definition of “account” in Section 9-102 also has been expanded to include
various rights to payment that were general intangibles under former Article 9.

Health-care-insurance receivables. Section 9-109 narrows Article 9's exclusion of transfers of
interests in insurance policies by carving out of the exclusion “health-care-insurance receivables”
(defined in Section 9-102). A health-care-insurance receivable is included within the definition of
“account” in Section 9-102.

Nonpossessory statutory agricultural liens. Section 9-109 also brings nonpossessory statutory
agricultural liens within the scope of Article 9.

Consignments. Section 9-109 provides that “true” consignments - bailments for the purpose of sale
by the bailee - are security interests covered by Article 9, with certain exceptions. See Section
9-102 (defining “consignment”). Currently, many consignments are subject to Article 9's filing
requirements by operation of former Section 2-326.

Supporting obligations and property securing rights to payment. This Article also addresses
explicitly (i) obligations, such as guaranties and letters of credit, that support payment or
performance of collateral such as accounts, chattel paper, and payment intangibles, and (ii) any
property (including real property) that secures a right to payment or performance that is subject to
an Article 9 security interest. See Sections 9-203, 9-308.

Commercial tort claims. Section 9-109 expands the scope of Article 9 to include the assignment of
commercial tort claims by narrowing the exclusion of tort claims generally. However, this Article
continues to exclude tort claims for bodily injury and other non-business tort claims of a natural
person. See Section 9-102 (defining “commercial tort claim”).

Transfers by States and governmental units of States. Section 9-109 narrows the exclusion of
transfers by States and their governmental units. It excludes only transfers covered by another
statute (other than a statute generally applicable to security interests) to the extent the statute
governs the creation, perfection, priority, or enforcement of security interests.

Nonassignable general intangibles, promissory notes, health-care-insurance receivables, and
letter-of-credit rights. This Article enables a security interest to attach to letter-of-credit rights,
health-care-insurance receivables, promissory notes, and general intangibles, including contracts,
permits, licenses, and franchises, notwithstanding a contractual or statutory prohibition against or
limitation on assignment. This Article explicitly protects third parties against any adverse effect of
the creation or attempted enforcement of the security interest. See Sections 9-408, 9-409.

Subject to Sections 9-408 and 9-409 and two other exceptions (Sections 9-406, concerning
accounts, chattel paper, and payment intangibles, and 9-407, concerning interests in leased
goods), Section 9-401 establishes a baseline rule that the inclusion of transactions and collateral
within the scope of Article 9 has no effect on non-Article 9 law dealing with the alienability or
inalienability of property. For example, if a commercial tort claim is nonassignable under other
applicable law, the fact that a security interest in the claim is within the scope of Article 9 does not
override the other applicable law’s effective prohibition of assignment.

b. Duties of Secured Party. This Atrticle provides for expanded duties of secured parties.

Release of control. Section 9-208 imposes upon a secured party having control of a deposit
account, investment property, or a letter-of-credit right the duty to release control when there is no
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secured obligation and no commitment to give value. Section 9-209 contains analogous provisions
when an account debtor has been notified to pay a secured party.

Information. Section 9-210 expands a secured party’s duties to provide the debtor with information
concerning collateral and the obligations that it secures.

Default and enforcement. Part 6 also includes some additional duties of secured parties in
connection with default and enforcement. See, e.g., Section 9-616 (duty to explain calculation of
deficiency or surplus in a consumer-goods transaction).

c. Choice of Law. The choice-of-law rules for the law governing perfection, the effect of perfection
or nonperfection, and priority are found in Part 3, Subpart 1 (Sections 9-301 through 9-307). See
also Section 9-316.

Where to file: Location of debtor. This Article changes the choice-of-law rule governing perfection
(i.e., where to file) for most collateral to the law of the jurisdiction where the debtor is located. See
Section 9-301. Under former Atrticle 9, the jurisdiction of the debtor’s location governed only
perfection and priority of a security interest in accounts, general intangibles, mobile goods, and, for
purposes of perfection by filing, chattel paper and investment property.

Determining debtor’s location. As a baseline rule, Section 9-307 follows former Section 9-103,
under which the location of the debtor is the debtor’s place of business (or chief executive office, if
the debtor has more than one place of business). Section 9-307 contains three major exceptions.
First, a “registered organization,” such as a corporation or limited liability company, is located in the
State under whose law the debtor is organized, e.g., a corporate debtor’s State of incorporation.
Second, an individual debtor is located at his or her principal residence. Third, there are special
rules for determining the location of the United States and registered organizations organized under
the law of the United States.

Location of non-U.S. debtors. If, applying the foregoing rules, a debtor is located in a jurisdiction
whose law does not require public notice as a condition of perfection of a nonpossessory security
interest, the entity is deemed located in the District of Columbia. See Section 9-307. Thus, to the
extent that this Article applies to non-U.S. debtors, perfection could be accomplished in many cases
by a domestic filing.

Priority. For tangible collateral such as goods and instruments, Section 9-301 provides that the law
applicable to priority and the effect of perfection or nonperfection will remain the law of the
jurisdiction where the collateral is located, as under former Section 9-103 (but without the confusing
“last event” test). For intangible collateral, such as accounts, the applicable law for priority will be
that of the jurisdiction in which the debtor is located.

Possessory security interests; agricultural liens. Perfection, the effect of perfection or
nonperfection, and priority of a possessory security interest or an agricultural lien are governed by
the law of the jurisdiction where the collateral subject to the security interest or lien is located. See
Sections 9-301, 9-302.

Goods covered by certificates of title; deposit accounts; letter-of-credit rights; investment property.
This Article includes several refinements to the treatment of choice-of-law matters for goods
covered by certificates of title. See Section 9-303. It also provides special choice-of-law rules,
similar to those for investment property under current Articles 8 and 9, for deposit accounts (Section
9-304), investment property (Section 9-305), and letter-of-credit rights (Section 9-306).

Change in applicable law. Section 9-316 addresses perfection following a change in applicable law.
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d. Perfection. The rules governing perfection of security interests and agricultural liens are found in
Part 3, Subpart 2 (Sections 9-308 through 9-316).

Deposit accounts; letter-of-credit rights. With certain exceptions, this Article provides that a security
interest in a deposit account or a letter-of-credit right may be perfected only by the secured party’s
acquiring “control” of the deposit account or letter-of-credit right. See Sections 9-312, 9-314. Under
Section 9-104, a secured party has “control” of a deposit account when, with the consent of the
debtor, the secured party obtains the depositary bank’s agreement to act on the secured party’s
instructions (including when the secured party becomes the account holder) or when the secured
party is itself the depositary bank. The control requirements are patterned on Section 8-106, which
specifies the requirements for control of investment property. Under Section 9-107, “control” of a
letter-of-credit right occurs when the issuer or nominated person consents to an assignment of
proceeds under Section 5-114.

Electronic chattel paper. Section 9-102 includes a new defined term: “electronic chattel paper.”
Electronic chattel paper is a record or records consisting of information stored in an electronic
medium (i.e., it is not written). Perfection of a security interest in electronic chattel paper may be by
control or filing. See Sections 9-105 (sui generis definition of control of electronic chattel paper),
9-312 (perfection by filing), 9-314 (perfection by control).

Investment property. The perfection requirements for “investment property” (defined in Section
9-102), including perfection by control under Section 9-106, remain substantially unchanged.
However, a new provision in Section 9-314 is designed to ensure that a secured party retains
control in “repledge” transactions that are typical in the securities markets.

Instruments, agricultural liens, and commercial tort claims. This Article expands the types of
collateral in which a security interest may be perfected by filing to include instruments. See Section
9-312. Agricultural liens and security interests in commercial tort claims also are perfected by filing,
under this Article. See Sections 9-308, 9-310.

Sales of payment intangibles and promissory notes. Although former Article 9 covered the outright
sale of accounts and chattel paper, sales of most other types of receivables also are financing
transactions to which Article 9 should apply. Accordingly, Section 9-102 expands the definition of
“account” to include many types of receivables (including “health-care-insurance receivables,”
defined in Section 9-102) that former Article 9 classified as “general intangibles.” It thereby subjects
to Article 9's filing system sales of more types of receivables than did former Article 9. Certain sales
of payment intangibles - primarily bank loan participation transactions - should not be subject to the
Article 9 filing rules. These transactions fall in a residual category of collateral, “payment
intangibles” (general intangibles under which the account debtor’s principal obligation is monetary),
the sale of which is exempt from the filing requirements of Article 9. See Sections 9-102, 9-109,
9-309 (perfection upon attachment). The perfection rules for sales of promissory notes are the
same as those for sales of payment intangibles.

Possessory security interests. Several provisions of this Article address aspects of security
interests involving a secured party or a third party who is in possession of the collateral. In
particular, Section 9-313 resolves a number of uncertainties under former Section 9-305. It
provides that a security interest in collateral in the possession of a third party is perfected when the
third party acknowledges in an authenticated record that it holds for the secured party’s benefit.
Section 9-313 also provides that a third party need not so acknowledge and that its
acknowledgment does not impose any duties on it, unless it otherwise agrees. A special rule in
Section 9-313 provides that if a secured party already is in possession of collateral, its security
interest remains perfected by possession if it delivers the collateral to a third party and the collateral
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is accompanied by instructions to hold it for the secured party or to redeliver it to the secured party.
Section 9-313 also clarifies the limited circumstances under which a security interest in goods
covered by a certificate of titte may be perfected by the secured party’s taking possession.

Automatic perfection. Section 9-309 lists various types of security interests as to which no
public-notice step is required for perfection (e.g., purchase-money security interests in consumer
goods other than automobiles). This automatic perfection also extends to a transfer of a
health-care-insurance receivable to a health-care provider. Those transfers normally will be made
by natural persons who receive health-care services; there is little value in requiring filing for
perfection in that context. Automatic perfection also applies to security interests created by sales of
payment intangibles and promissory notes. Section 9-308 provides that a perfected security
interest in collateral supported by a “supporting obligation” (such as an account supported by a
guaranty) also is a perfected security interest in the supporting obligation, and that a perfected
security interest in an obligation secured by a security interest or lien on property (e.g., a
real-property mortgage) also is a perfected security interest in the security interest or lien.

e. Priority; Special Rules for Banks and Deposit Accounts. The rules governing priority of security
interests and agricultural liens are found in Part 3, Subpart 3 (Sections 9-317 through 9-342). This
Article includes several new priority rules and some special rules relating to banks and deposit
accounts (Sections 9-340 through 9-342).

Purchase-money security interests: General, consumer-goods transactions; inventory. Section
9-103 substantially rewrites the definition of purchase-money security interest (PMSI) (although the
term is not formally “defined”). The substantive changes, however, apply only to
non-consumer-goods transactions. (Consumer transactions and consumer-goods transactions are
discussed below in Comment 4.j.) For non-consumer-goods transactions, Section 9-103 makes
clear that a security interest in collateral may be (to some extent) both a PMSI as well as a
non-PMSI, in accord with the “dual status” rule applied by some courts under former Article 9
(thereby rejecting the “transformation” rule). The definition provides an even broader conception of
a PMSI in inventory, yielding a result that accords with private agreements entered into in response
to the uncertainty under former Article 9. It also treats consignments as purchase-money security
interests in inventory. Section 9-324 revises the PMSI priority rules, but for the most part without
material change in substance. Section 9-324 also clarifies the priority rules for competing PMSIs in
the same collateral.

Purchase-money security interests in livestock; agricultural liens. Section 9-324 provides a special
PMSI priority, similar to the inventory PMSI priority rule, for livestock. Section 9-322 (which

contains the baseline first-to-file-or-perfect priority rule) also recognizes special non-Article 9 priority
rules for agricultural liens, which can override the baseline first-in-time rule.

Purchase-money security interests in software. Section 9-324 contains a new priority rule for a
software purchase-money security interest. (Section 9-102 includes a definition of “software.”)
Under Section 9-103, a software PMSI includes a PMSI in software that is used in goods that are
also subject to a PMSI. (Note also that the definition of “chattel paper” has been expanded to
include records that evidence a monetary obligation and a security interest in specific goods and
software used in the goods.)

Investment property. The priority rules for investment property are substantially similar to the
priority rules found in former Section 9-115, which was added in conjunction with the 1994 revisions
to UCC Atrticle 8. Under Section 9-328, if a secured party has control of investment property
(Sections 8-106, 9-106), its security interest is senior to a security interest perfected in another
manner (e.g., by filing). Also under Section 9-328, security interests perfected by control generally
rank according to the time that control is obtained or, in the case of a security entitlement or a
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commodity contract carried in a commodity account, the time when the control arrangement is
entered into. This is a change from former Section 9-115, under which the security interests ranked
equally. However, as between a securities intermediary’s security interest in a security entitlement
that it maintains for the debtor and a security interest held by another secured party, the securities
intermediary’s security interest is senior.

Deposit accounts. This Article’s priority rules applicable to deposit accounts are found in Section
9-327. They are patterned on and are similar to those for investment property in former Section
9-115 and Section 9-328 of this Article. Under Section 9-327, if a secured party has control of a
deposit account, its security interest is senior to a security interest perfected in another manner (i.e.,
as cash proceeds). Also under Section 9-327, security interests perfected by control rank
according to the time that control is obtained, but as between a depositary bank’s security interest
and one held by another secured party, the depositary bank’s security interest is senior. A
corresponding rule in Section 9-340 makes a depositary bank’s right of set-off generally senior to a
security interest held by another secured party. However, if the other secured party becomes the
depositary bank’s customer with respect to the deposit account, then its security interest is senior to
the depositary bank’s security interest and right of set-off. Sections 9-327, 9-340.

Letter-of-credit rights. The priority rules for security interests in letter-of-credit rights are found in
Section 9-329. They are somewhat analogous to those for deposit accounts. A security interest
perfected by control has priority over one perfected in another manner (i.e., as a supporting
obligation for the collateral in which a security interest is perfected). Security interests in a
letter-of-credit right perfected by control rank according to the time that control is obtained.
However, the rights of a transferee beneficiary or a nominated person are independent and superior
to the extent provided in Section 5-114. See Section 9-109(c)(4).

Chattel paper and instruments. Section 9-330 is the successor to former Section 9-308. As under
former Section 9-308, differing priority rules apply to purchasers of chattel paper who give new
value and take possession (or, in the case of electronic chattel paper, obtain control) of the
collateral depending on whether a conflicting security interest in the collateral is claimed merely as
proceeds. The principal change relates to the role of knowledge and the effect of an indication of a
previous assignment of the collateral. Section 9-330 also affords priority to purchasers of
instruments who take possession in good faith and without knowledge that the purchase violates
the rights of the competing secured party. In addition, to qualify for priority, purchasers of chattel
paper, but not of instruments, must purchase in the ordinary course of business.

Proceeds. Section 9-322 contains new priority rules that clarify when a special priority of a security
interest in collateral continues or does not continue with respect to proceeds of the collateral. Other
refinements to the priority rules for proceeds are included in Sections 9-324 (purchase-money

security interest priority) and 9-330 (priority of certain purchasers of chattel paper and instruments).

Miscellaneous priority provisions. This Article also includes (i) clarifications of selected
good-faith-purchase and similar issues (Sections 9-317, 9-331); (ii) new priority rules to deal with
the “double debtor” problem arising when a debtor creates a security interest in collateral acquired
by the debtor subject to a security interest created by another person (Section 9-325); (iii) new
priority rules to deal with the problems created when a change in corporate structure or the like
results in a new entity that has become bound by the original debtor’s after-acquired property
agreement (Section 9-326); (iv) a provision enabling most transferees of funds from a deposit
account or money to take free of a security interest (Section 9-332); (v) substantially rewritten and
refined priority rules dealing with accessions and commingled goods (Sections 9-335, 9-336); (Vi)
revised priority rules for security interests in goods covered by a certificate of title (Section 9-337);
and (vii) provisions designed to ensure that security interests in deposit accounts will not extend to
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most transferees of funds on deposit or payees from deposit accounts and will not otherwise “clog”
the payments system (Sections 9-341, 9-342).

Model provisions relating to production-money security interests. Appendix Il to this Article contains
model definitions and priority rules relating to “production-money security interests” held by secured
parties who give new value used in the production of crops. Because no consensus emerged on
the wisdom of these provisions during the drafting process, the sponsors make no recommendation
on whether these model provisions should be enacted.

f. Proceeds. Section 9-102 contains an expanded definition of “proceeds” of collateral which
includes additional rights and property that arise out of collateral, such as distributions on account
of collateral and claims arising out of the loss or nonconformity of, defects in, or damage to
collateral. The term also includes collections on account of “supporting obligations,” such as
guarantees.

g. Part 4: Additional Provisions Relating to Third-Party Rights. New Part 4 contains several
provisions relating to the relationships between certain third parties and the parties to secured
transactions. It contains new Sections 9-401 (replacing former Section 9-311) (alienability of
debtor’s rights), 9-402 (replacing former Section 9-317) (secured party not obligated on debtor’s
contracts), 9-403 (replacing former Section 9-206) (agreement not to assert defenses against
assignee), 9-404, 9-405, and 9-406 (replacing former Section 9-318) (rights acquired by assignee,
modification of assigned contract, discharge of account debtor, restrictions on assignment of
account, chattel paper, promissory note, or payment intangible ineffective), 9-407 (replacing some
provisions of former Section 2A-303) (restrictions on creation or enforcement of security interest in
leasehold interest or lessor’s residual interest ineffective). It also contains new Sections 9-408
(restrictions on assignment of promissory notes, health-care-insurance receivables ineffective, and
certain general intangibles ineffective) and 9-409 (restrictions on assignment of letter-of-credit rights
ineffective), which are discussed above.

h. Filing. Part 5 (formerly Part 4) of Article 9 has been substantially rewritten to simplify the
statutory text and to deal with numerous problems of interpretation and implementation that have
arisen over the years.

Medium-neutrality. This Article is “medium-neutral”; that is, it makes clear that parties may file and
otherwise communicate with a filing office by means of records communicated and stored in media
other than on paper.

Identity of person who files a record; authorization. Part 5 is largely indifferent as to the person who
effects a filing. Instead, it addresses whose authorization is necessary for a person to file a record
with a filing office. The filing scheme does not contemplate that the identity of a “filer” will be a part
of the searchable records. This approach is consistent with, and a necessary aspect of, eliminating
signatures or other evidence of authorization from the system (except to the extent that filing offices
may choose to employ authentication procedures in connection with electronic communications).
As long as the appropriate person authorizes the filing, or, in the case of a termination statement,
the debtor is entitled to the termination, it is largely insignificant whether the secured party or
another person files any given record.

Section 9-509 collects in one place most of the rules that determine when a record may be filed. In
general, the debtor’s authorization is required for the filing of an initial financing statement or an
amendment that adds collateral. With one further exception, a secured party of record’s
authorization is required for the filing of other amendments. The exception arises if a secured party
has failed to provide a termination statement that is required because there is no outstanding
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secured obligation or commitment to give value. In that situation, a debtor is authorized to file a
termination statement indicating that it has been filed by the debtor.

Financing statement formal requisites. The formal requisites for a financing statement are set out in
Section 9-502. A financing statement must provide the name of the debtor and the secured party
and an indication of the collateral that it covers. Sections 9-503 and 9-506 address the sufficiency
of a name provided on a financing statement and clarify when a debtor’'s name is correct and when
an incorrect name is insufficient. Section 9-504 addresses the indication of collateral covered.
Under Section 9-504, a super-generic description (e.g.,”all assets” or “all personal property”) in a
financing statement is a sufficient indication of the collateral. (Note, however, that a super-generic
description is inadequate for purposes of a security agreement. See Sections 9-108, 9-203.) To
facilitate electronic filing, this Article does not require that the debtor’s signature or other
authorization appear on a financing statement. Instead, it prohibits the filing of unauthorized
financing statements and imposes liability upon those who violate the prohibition. See Sections
9-509, 9-626.

Filing-office operations. Part 5 contains several provisions governing filing operations. First, it
prohibits the filing office from rejecting an initial financing statement or other record for a reason
other than one of the few that are specified. See Sections 9-520, 9-516. Second, the filing office is
obliged to link all subsequent records (e.g., assignments, continuation statements, etc.) to the initial
financing statement to which they relate. See Section 9-519. Third, the filing office may delete a
financing statement and related records from the files no earlier than one year after lapse (lapse
normally is five years after the filing date), and then only if a continuation statement has not been
filed. See Sections 9-515, 9-519, 9-522. Thus, a financing statement and related records would be
discovered by a search of the files even after the filing of a termination statement. This approach
helps eliminate filing-office discretion and also eases problems associated with multiple secured
parties and multiple partial assignments. Fourth, Part 5 mandates performance standards for filing
offices. See Sections 9-519, 9-520, 9-523. Fifth, it provides for the promulgation of filing-office
rules to deal with details best left out of the statute and requires the filing office to submit periodic
reports. See Sections 9-526, 9-527.

Correction of records: Defaulting or missing secured parties and fraudulent filings. In some areas
of the country, serious problems have arisen from fraudulent financing statements that are filed
against public officials and other persons. This Article addresses the fraud problem by providing
the opportunity for a debtor to file a termination statement when a secured party wrongfully refuses
or fails to provide a termination statement. See Section 9-509. This opportunity also addresses the
problem of secured parties that simply disappear through mergers or liquidations. In addition,
Section 9-518 affords a statutory method by which a debtor who believes that a filed record is
inaccurate or was wrongfully filed may indicate that fact in the files by filing a correction statement,
albeit without affecting the efficacy, if any, of the challenged record.

Extended period of effectiveness for certain financing statements. Section 9-515 contains an
exception to the usual rule that financing statements are effective for five years unless a
continuation statement is filed to continue the effectiveness for another five years. Under that
section, an initial financing statement filed in connection with a “public-finance transaction” or a
“manufactured-home transaction” (terms defined in Section 9-102) is effective for 30 years.

National form of financing statement and related forms. Section 9-521 provides for uniform,
national written forms of financing statements and related written records that must be accepted by
a filing office that accepts written records.
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i. Default and Enforcement. Part 6 of Article 9 extensively revises former Part 5. Provisions
relating to enforcement of consumer-goods transactions and consumer transactions are discussed
in Comment 4.j.

Debtor, secondary obligor; waiver. Section 9-602 clarifies the identity of persons who have rights
and persons to whom a secured party owes specified duties under Part 6. Under that section, the
rights and duties are enjoyed by and run to the “debtor,” defined in Section 9-102 to mean any
person with a non-lien property interest in collateral, and to any “obligor.” However, with one
exception (Section 9-616, as it relates to a consumer obligor), the rights and duties concerned
affect non-debtor obligors only if they are “secondary obligors.” “Secondary obligor” is defined in
Section 9-102 to include one who is secondarily obligated on the secured obligation, e.g., a
guarantor, or one who has a right of recourse against the debtor or another obligor with respect to
an obligation secured by collateral. However, under Section 9-628, the secured party is relieved
from any duty or liability to any person unless the secured party knows that the person is a debtor
or obligor. Resolving an issue on which courts disagreed under former Article 9, this Article
generally prohibits waiver by a secondary obligor of its rights and a secured party’s duties under
Part 6. See Section 9-602. However, Section 9-624 permits a secondary obligor or debtor to waive
the right to notification of disposition of collateral and, in a non-consumer transaction, the right to
redeem collateral, if the secondary obligor or debtor agrees to do so after default.

Rights of collection and enforcement of collateral. Section 9-607 explains in greater detail than
former 9-502 the rights of a secured party who seeks to collect or enforce collateral, including
accounts, chattel paper, and payment intangibles. It also sets forth the enforcement rights of a
depositary bank holding a security interest in a deposit account maintained with the depositary
bank. Section 9-607 relates solely to the rights of a secured party vis-a-vis a debtor with respect to
collections and enforcement. It does not affect the rights or duties of third parties, such as account
debtors on collateral, which are addressed elsewhere (e.g., Section 9-406). Section 9-608 clarifies
the manner in which proceeds of collection or enforcement are to be applied.

Disposition of collateral: Warranties of title. Section 9-610 imposes on a secured party who
disposes of collateral the warranties of title, quiet possession, and the like that are otherwise
applicable under other law. It also provides rules for the exclusion or modification of those
warranties.

Disposition of collateral: Notification, application of proceeds, surplus and deficiency, other effects.
Section 9-611 requires a secured party to give notification of a disposition of collateral to other
secured parties and lienholders who have filed financing statements against the debtor covering the
collateral. (That duty was eliminated by the 1972 revisions to Article 9.) However, that section
relieves the secured party from that duty when the secured party undertakes a search of the
records and a report of the results is unreasonably delayed. Section 9-613, which applies only to
non-consumer transactions, specifies the contents of a sufficient notification of disposition and
provides that a notification sent 10 days or more before the earliest time for disposition is sent
within a reasonable time. Section 9-615 addresses the application of proceeds of disposition, the
entitlement of a debtor to any surplus, and the liability of an obligor for any deficiency. Section
9-619 clarifies the effects of a disposition by a secured party, including the rights of transferees of
the collateral.

Rights and duties of secondary obligor. Section 9-618 provides that a secondary obligor obtains
the rights and assumes the duties of a secured party if the secondary obligor receives an
assignment of a secured obligation, agrees to assume the secured party’s rights and duties upon a
transfer to it of collateral, or becomes subrogated to the rights of the secured party with respect to
the collateral. The assumption, transfer, or subrogation is not a disposition of collateral under
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Section 9-610, but it does relieve the former secured party of further duties. Former Section
9-504(5) did not address whether a secured party was relieved of its duties in this situation.

Transfer of record or legal title. Section 9-619 contains a new provision making clear that a transfer
of record or legal title to a secured party is not of itself a disposition under Part 6. This rule applies
regardless of the circumstances under which the transfer of title occurs.

Strict foreclosure. Section 9-620, unlike former Section 9-505, permits a secured party to accept
collateral in partial satisfaction, as well as full satisfaction, of the obligations secured. This right of
strict foreclosure extends to intangible as well as tangible property. Section 9-622 clarifies the
effects of an acceptance of collateral on the rights of junior claimants. It rejects the approach taken
by some courts - deeming a secured party to have constructively retained collateral in satisfaction
of the secured obligations - in the case of a secured party’s unreasonable delay in the disposition of
collateral. Instead, unreasonable delay is relevant when determining whether a disposition under
Section 9-610 is commercially reasonable.

Effect of noncompliance: “Rebuttable presumption” test. Section 9-626 adopts the “rebuttable
presumption” test for the failure of a secured party to proceed in accordance with certain provisions
of Part 6. (As discussed in Comment 4.]., the test does not necessarily apply to consumer
transactions.) Under this approach, the deficiency claim of a noncomplying secured party is
calculated by crediting the obligor with the greater of the actual net proceeds of a disposition and
the amount of net proceeds that would have been realized if the disposition had been conducted in
accordance with Part 6 (e.g., in a commercially reasonable manner). For non-consumer
transactions, Section 9-626 rejects the “absolute bar” test that some courts have imposed; that
approach bars a noncomplying secured party from recovering any deficiency, regardless of the loss
(if any) the debtor suffered as a consequence of the noncompliance.

“Low-price” dispositions: Calculation of deficiency and surplus. Section 9-615(f) addresses the
problem of procedurally regular dispositions that fetch a low price. Subsection (f) provides a special
method for calculating a deficiency if the proceeds of a disposition of collateral to a secured party, a
person related to the secured party, or a secondary obligor are “significantly below the range of
proceeds that a complying disposition to a person other than the secured party, a person related to
the secured party, or a secondary obligor would have brought.” (“Person related to” is defined in
Section 9-102.) In these situations there is reason to suspect that there may be inadequate
incentives to obtain a better price. Consequently, instead of calculating a deficiency (or surplus)
based on the actual net proceeds, the deficiency (or surplus) would be calculated based on the
proceeds that would have been received in a disposition to a person other than the secured party, a
person related to the secured party, or a secondary obligor.

j. Consumer Goods, Consumer-Goods Transactions, and Consumer Transactions. This Article
(including the accompanying conforming revisions (see Appendix 1)) includes several special rules
for “consumer goods,” “consumer transactions,” and “consumer-goods transactions.” Each term is
defined in Section 9-102.

() Revised Sections 2-502 and 2-716 provide a buyer of consumer goods with enhanced rights
to possession of the goods, thereby accelerating the opportunity to achieve “buyer in ordinary
course of business” status under Section 1-201.

(i) Section 9-103(e) (allocation of payments for determining extent of purchase-money status),
() (purchase-money status not affected by cross-collateralization, refinancing, restructuring, or
the like), and (g) (secured party has burden of establishing extent of purchase-money status) do
not apply to consumer-goods transactions. Sections 9-103 also provides that the limitation of
those provisions to transactions other than consumer-goods transactions leaves to the courts
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the proper rules for consumer-goods transactions and prohibits the courts from drawing
inferences from that limitation.

(iii) Section 9-108 provides that in a consumer transaction a description of consumer goods, a
security entittement, securities account, or commodity account “only by [UCC-defined] type of
collateral” is not a sufficient collateral description in a security agreement.

(iv) Sections 9-403 and 9-404 make effective the Federal Trade Commission’s
anti-holder-in-due-course rule (when applicable), 16 C.F.R. Part 433, even in the absence of the
required legend.

(v) The 10-day safe-harbor for notification of a disposition provided by Section 9-612 does not
apply in a consumer transaction.

(vi) Section 9-613 (contents and form of notice of disposition) does not apply to a
consumer-goods transaction.

(vi) Section 9-614 contains special requirements for the contents of a naotification of disposition
and a safe-harbor, “plain English” form of notification, for consumer-goods transactions.

(viii) Section 9-616 requires a secured party in a consumer-goods transaction to provide a
debtor with a notification of how it calculated a deficiency at the time it first undertakes to collect
a deficiency.

(ix) Section 9-620 prohibits partial strict foreclosure with respect to consumer goods collateral
and, unless the debtor agrees to waive the requirement in an authenticated record after default,
in certain cases requires the secured party to dispose of consumer goods collateral which has
been repossessed.

(X) Section 9-626 (“rebuttable presumption” rule) does not apply to a consumer transaction.
Section 9-626 also provides that its limitation to transactions other than consumer transactions
leaves to the courts the proper rules for consumer transactions and prohibits the courts from
drawing inferences from that limitation.

k. Good Faith. Section 9-102 contains a new definition of “good faith” that includes not only
“honesty in fact” but also “the observance of reasonable commercial standards of fair dealing.” The
definition is similar to the ones adopted in connection with other, recently completed revisions of the
UCC.

|. Transition Provisions. Part 7 (Sections 9-701 through 9-707) contains transition provisions.
Transition from former Article 9 to this Article will be particularly challenging in view of its expanded
scope, its modification of choice-of-law rules for perfection and priority, and its expansion of the
methods of perfection.

m. Conforming and Related Amendments to Other UCC Articles. Appendix | contains several
proposed revisions to the provisions and Comments of other UCC articles. For the most part the
revisions are explained in the Comments to the proposed revisions. Cross-references in other UCC
articles to sections of Article 9 also have been revised.

Article 1. Revised Section 1-201 contains revisions to the definitions of “buyer in ordinary
course of business,” “purchaser,” and “security interest.”
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Articles 2 and 2A. Sections 2-210, 2-326, 2-502, 2-716, 2A-303, and 2A-307 have been revised
to address the intersection between Articles 2 and 2A and Article 9.

Article 5. New Section 5-118 is patterned on Section 4-210. It provides for a security interest in
documents presented under a letter of credit in favor of the issuer and a nominated person on
the letter of credit.

Article 8. Revisions to Section 8-106, which deals with “control” of securities and security
entitlements, conform it to Section 8-302, which deals with “delivery.” Revisions to Section
8-110, which deals with a “securities intermediary’s jurisdiction,” conform it to the revised
treatment of a “commaodity intermediary’s jurisdiction” in Section 9-305. Sections 8-301 and
8-302 have been revised for clarification. Section 8-510 has been revised to conform it to the
revised priority rules of Section 9-328. Several Comments in Article 8 also have been revised.

Summary of Changes (by the Business Law Section of the Florida Bar):
Embodied Concepts and Differences From Existing Law

Purposes of changes. The revisions to Article 9 represent the first major revision to Article 9 since
1972. There are significant changes in scope, substantive rules, and procedures. The revisions
are intended to bring greater certainty to financing transactions. This certainty should reduce both
transaction costs and the cost of credit.

Implementation. Revised Article 9 seeks greater certainty through two primary techniques: (1)
expanding the scope of property and transactions covered by Article 9, and (2) simplying and
clarifying the rules for creation, perfection, priority and enforcement of a security interest. Revised
Article 9 also clarifies the rules that apply to consumer transactions.

Simplification. The Article 9 Drafting Committee established a Simplification Task Force to work
with the Reporters and the Drafting Committee to make Revised Article 9 as “user friendly” as
possible. Revised Article 9 achieves this goal to a significant extent.

Electronic Transactions. Revised Article 9 recognizes emerging methods of engaging in electronic
commerce. Revised Atrticle 9 provides throughout its text for the “authentication” of a “record”
instead of “signing” a “piece of paper.” This follows the lead of other recent revisions to the UCC.

Consumer Matters. Revised Article 9 contains many special rules for consumer transactions,
including incorporation of Federal Trade Commission rules, protections regarding deficiencies, and
preclusion of waiver of redemption rights.

Scope

Revised Article 9 contains an expanded “scope.” What this means literally is that the kinds of
property in which a security interest can be taken by a creditor under Revised Article 9 increase
over those available in Current Article 9. Also, certain kinds of transactions that did not come under
Article 9 before, now come under Article 9. Some of the kinds of collateral that are included in
Revised Article 9 that are not in Current Article 9 are: sales of payment intangibles and promissory
notes; security interests created by governmental debtors; health insurance receivables;
consignments; and commercial tort claims. Nonpossessory, statutory agricultural liens come under
Revised Atrticle 9 for determination of perfection and priority, generally the same as security
interests come under it for those purposes.
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Perfection

Filing a financing statement remains the dominant way to perfect a security interest in most kinds of
property. It is clearer in Revised Article 9 that filing a financing statement will perfect a security
interest, even if there is another method of perfection. “Control” is the method of perfection for letter
of credit rights, deposit accounts, and investment property. Control was available only to perfect
security interests in investment property under Current Article 9. A creditor has control when the
debtor cannot transfer the property without the creditor’'s consent. Possession, as an alternative
method to filing a financing statement to perfect a security interest, is the only method for perfecting
a security interest in money that is not proceeds of sale from property subject to a security interest.
Automatic perfection for a purchase money security interest is increased from ten days in Current
Article 9 to twenty days in Revised Article 9. Attachment of a purchase money security interest is
perfection, at least for the twenty-day period. Then another method of perfection is necessary to
continue the perfected security interest. However, a purchase money security interest in consumer
goods remains perfected automatically for the duration of the security interest.

Choice of Law

In interstate secured transactions, it is necessary to determine which state’s laws apply to
perfection, the effect of perfection, and the priority of security interests. It is particularly important to
know where to file a financing statement. Revised Article 9 makes two fundamental changes from
Current Article 9, in which the basic rule chose the law of the state in which the collateral is found
as the law that governed perfection, effect of perfection, and a creditor’s priority. In Revised Article
9, the new rule chooses the state that is the location of the debtor. Further, if the debtor is an entity
created by registration in a state, the location of the debtor is the location in which the entity is
created by registration. If an entity is a corporation, for example, the location of the debtor is the
state in which the corporate charter is filed or registered.

Filing System

Improvements in the filing system in Revised Article 9 include a full commitment to centralized filing
— one place in every state in which financing statements are filed, and a filing system that escorts
filing from the world of filed documents to the world of electronic communications and records.
Under Revised Atrticle 9, the only local filing of financing statements occurs in the real estate
records for fixtures. It is anticipated that electronic filing of financing statements will replace the
filing of paper. Paper filing of financing statements is already disappearing in many states in 1998,
as Revised Article 9 becomes available to them. Revised Article 9 definitions and provisions allow
this transition from paper to electronic filing without further revision of the law. Moreover, Revised
Article 9 makes filing office operations more ministerial. The office that files financing statements
has no responsibility for the accuracy of information on the statement and is fully absolved from any
liability for the contents of any statements received and filed. Revised Article 9 also eliminates the
signature requirement on a financing statement

Consumer Transactions.

Revised Article 9 makes a clearer distinction in transactions in which the debtor is a consumer.
Enforcement of a security interest that is included in a consumer transaction is handled differently in
certain respects in Revised Article 9. Examples of consumer provisions are: a consumer cannot
waive redemption rights in a financing agreement; a consumer buyer of goods who pre-pays in
whole or in part, has an enforceable interest in the purchased goods and may obtain the goods as a
remedy; a consumer is entitled to disclosure of the amount of any deficiency assessed, and the
method for calculating the deficiency; and, a secured creditor may not accept collateral as partial
satisfaction of a consumer obligation, so that choosing strict foreclosure as a remedy means that no
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deficiency may be assessed against the debtor. Although it governs more than consumer
transactions, the good faith standard becomes the objective standard of commercial
reasonableness in Revised Article 9

Default and Enforcement

Article 9 provisions on default and enforcement deal generally with the procedures for obtaining
property in which a creditor has a security interest and for selling it to satisfy the debt, when the
debtor is in default. Normally, the creditor has the right to repossess the property. Revised Article
9 includes new rules dealing with “secondary” obligors (guarantors) — a secured party is obliged to
notify secondary obligor when there is a default, and a secondary obligor generally cannot waive
rights by becoming a secondary obligor; new rules respecting valuation — if a secured party sells
collateral at a low price to an inside buyer, the price that the goods should have obtained in a
commercially reasonable sale, rather than the actual price, is the price that will be used in
calculating the deficiency; and new rules for the interests of subordinate creditors with security
interests in the same property — junior secured creditors (subsequent in priority) and lienholders
who have filed financing statements, must be notified when a secured party repossesses collateral.

D. SECTION-BY-SECTION ANALYSIS:

Section 1. -- Creating a new Part | of ch. 679, F.S., regarding general provisions applicable to all
of ch. 679, F.S.

Section 679.1011, provides that ch. 679, F.S., may be cited as “Uniform Commercial Code —
Secured Transactions.”

1. Source. This Article supersedes former Uniform Commercial Code (UCC) Article 9. As did its
predecessor, it provides a comprehensive scheme for the regulation of security interests in personal
property and fixtures. For the most part this Article follows the general approach and retains much
of the terminology of former Article 9. In addition to describing many aspects of the operation and
interpretation of this Article, these Comments explain the material changes that this Article makes to
former Article 9. Former Article 9 superseded the wide variety of pre-UCC security devices. Unlike
the Comments to former Article 9, however, these Comments dwell very little on the pre-UCC state
of the law. For that reason, the Comments to former Article 9 will remain of substantial historical
value and interest. They also will remain useful in understanding the background and general
conceptual approach of this Article.

Citations to “Bankruptcy Code Section *in these Comments are to Title 11 of the United States
Code as in effect on December 31, 1998.

2. Background and History. In 1990, the Permanent Editorial Board for the UCC with the support
of its sponsors, The American Law Institute and the National Conference of Commissioners on
Uniform State Laws, established a committee to study Article 9 of the UCC. The study committee
issued its report as of December 1, 1992, recommending the creation of a drafting committee for
the revision of Article 9 and also recommending numerous specific changes to Article 9. Organized
in 1993, a drafting committee met fifteen times from 1993 to 1998. This Article was approved by its
sponsors in 1998.

3. Reorganization and Renumbering; Captions; Style. This Article reflects a substantial
reorganization of former Article 9 and renumbering of most sections. New Part 4 deals with several
aspects of third-party rights and duties that are unrelated to perfection and priority. Some of these
were covered by Part 3 of former Article 9. Part 5 deals with filing (covered by former Part 4) and
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Part 6 deals with default and enforcement (covered by former Part 5). Appendix | contains
conforming revisions to other articles of the UCC, and Appendix Il contains model provisions for
production-money priority.

This Article also includes headings for the subsections as an aid to readers. Unlike section
captions, which are part of the UCC, see Section 1-109, subsection headings are not a part of the
official text itself and have not been approved by the sponsors. Each jurisdiction in which this
Article is introduced may consider whether to adopt the headings as a part of the statute and
whether to adopt a provision clarifying the effect, if any, to be given to the headings. This Article
also has been conformed to current style conventions.

4. Summary of Revisions. Following is a brief summary of some of the more significant revisions of
Article 9 that are included in this Article.

a. Scope of Article 9. This Article expands the scope of Article 9 in several respects.

Deposit accounts. Section 9-109 includes within this Article’s scope deposit accounts as original
collateral, except in consumer transactions. Former Article 9 dealt with deposit accounts only as
proceeds of other collateral.

Sales of payment intangibles and promissory notes. Section 9-109 also includes within the scope
of this Article most sales of “payment intangibles” (defined in Section 9-102 as general intangibles
under which an account debtor’s principal obligation is monetary) and “promissory notes” (also
defined in Section 9-102). Former Article 9 included sales of accounts and chattel paper, but not
sales of payment intangibles or promissory notes. In its inclusion of sales of payment intangibles
and promissory notes, this Article continues the drafting convention found in former Article 9; it
provides that the sale of accounts, chattel paper, payment intangibles, or promissory notes creates
a “security interest.” The definition of “account” in Section 9-102 also has been expanded to include
various rights to payment that were general intangibles under former Article 9.

Health-care-insurance receivables. Section 9-109 narrows Article 9's exclusion of transfers of
interests in insurance policies by carving out of the exclusion “health-care-insurance receivables”
(defined in Section 9-102). A health-care-insurance receivable is included within the definition of
“account” in Section 9-102.

Nonpossessory statutory agricultural liens. Section 9-109 also brings nonpossessory statutory
agricultural liens within the scope of Article 9.

Consignments. Section 9-109 provides that “true” consignments -- bailments for the purpose of
sale by the bailee -- are security interests covered by Article 9, with certain exceptions. See
Section 9-102 (defining “consignment”). Currently, many consignments are subject to Article 9's
filing requirements by operation of former Section 2-326.

Supporting obligations and property securing rights to payment. This Article also addresses
explicitly (i) obligations, such as guaranties and letters of credit, that support payment or
performance of collateral such as accounts, chattel paper, and payment intangibles, and (ii) any
property (including real property) that secures a right to payment or performance that is subject to
an Article 9 security interest. See Sections 9-203, 9-308.

Commercial tort claims. Section 9-109 expands the scope of Atrticle 9 to include the assignment of
commercial tort claims by narrowing the exclusion of tort claims generally. However, this Article
continues to exclude tort claims for bodily injury and other non-business tort claims of a natural
person. See Section 9-102 (defining “commercial tort claim”).
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Transfers by States and governmental units of States. Section 9-109 narrows the exclusion of
transfers by States and their governmental units. It excludes only transfers covered by another
statute (other than a statute generally applicable to security interests) to the extent the statute
governs the creation, perfection, priority, or enforcement of security interests.

Nonassignable general intangibles, promissory notes, health-care-insurance receivables, and letter-
of-credit rights. This Article enables a security interest to attach to letter-of-credit rights, health-
care-insurance receivables, promissory notes, and general intangibles, including contracts, permits,
licenses, and franchises, notwithstanding a contractual or statutory prohibition against or limitation
on assignment. This Article explicitly protects third parties against any adverse effect of the

creation or attempted enforcement of the security interest. See Sections 9-408, 9-409.

Subject to Sections 9-408 and 9-409 and two other exceptions (Sections 9-406, concerning
accounts, chattel paper, and payment intangibles, and 9-407, concerning interests in leased
goods), Section 9-401 establishes a baseline rule that the inclusion of transactions and collateral
within the scope of Atrticle 9 has no effect on non-Article 9 law dealing with the alienability or
inalienability of property. For example, if a commercial tort claim is nonassignable under other
applicable law, the fact that a security interest in the claim is within the scope of Article 9 does not
override the other applicable law’s effective prohibition of assignment.

b. Duties of Secured Party. This Article provides for expanded duties of secured parties.

Release of control. Section 9-208 imposes upon a secured party having control of a deposit
account, investment property, or a letter-of-credit right the duty to release control when there is no
secured obligation and no commitment to give value. Section 9-209 contains analogous provisions
when an account debtor has been notified to pay a secured party.

Information. Section 9-210 expands a secured party’s duties to provide the debtor with information
concerning collateral and the obligations that it secures.

Default and enforcement. Part 6 also includes some additional duties of secured parties in
connection with default and enforcement. See, e.g., Section 9-616 (duty to explain calculation of
deficiency or surplus in a consumer-goods transaction).

c. Choice of Law. The choice-of-law rules for the law governing perfection, the effect of perfection
or nonperfection, and priority are found in Part 3, Subpart 1 (Sections 9-301 through 9-307). See
also Section 9-316.

Where to file: Location of debtor. This Article changes the choice-of-law rule governing perfection
(i.e., where to file) for most collateral to the law of the jurisdiction where the debtor is located. See
Section 9-301. Under former Article 9, the jurisdiction of the debtor’s location governed only
perfection and priority of a security interest in accounts, general intangibles, mobile goods, and, for
purposes of perfection by filing, chattel paper and investment property.

Determining debtor’s location. As a baseline rule, Section 9-307 follows former Section 9-103,
under which the location of the debtor is the debtor’s place of business (or chief executive office, if
the debtor has more than one place of business). Section 9-307 contains three major exceptions.
First, a “registered organization,” such as a corporation or limited liability company, is located in the
State under whose law the debtor is organized, e.g., a corporate debtor’s State of incorporation.
Second, an individual debtor is located at his or her principal residence. Third, there are special
rules for determining the location of the United States and registered organizations organized under
the law of the United States.
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Location of non-U.S. debtors. If, applying the foregoing rules, a debtor is located in a jurisdiction
whose law does not require public notice as a condition of perfection of a nonpossessory security
interest, the entity is deemed located in the District of Columbia. See Section 9-307. Thus, to the
extent that this Article applies to non-U.S. debtors, perfection could be accomplished in many cases
by a domestic filing.

Priority. For tangible collateral such as goods and instruments, Section 9-301 provides that the law
applicable to priority and the effect of perfection or nonperfection will remain the law of the
jurisdiction where the collateral is located, as under former Section 9-103 (but without the confusing
“last event” test). For intangible collateral, such as accounts, the applicable law for priority will be
that of the jurisdiction in which the debtor is located.

Possessory security interests; agricultural liens. Perfection, the effect of perfection or
nonperfection, and priority of a possessory security interest or an agricultural lien are governed by
the law of the jurisdiction where the collateral subject to the security interest or lien is located. See
Sections 9-301, 9-302.

Goods covered by certificates of title; deposit accounts; letter-of-credit rights; investment property.
This Article includes several refinements to the treatment of choice-of-law matters for goods
covered by certificates of title. See Section 9-303. It also provides special choice-of-law rules,
similar to those for investment property under current Articles 8 and 9, for deposit accounts (Section
9-304), investment property (Section 9-305), and letter-of-credit rights (Section 9-306).

Change in applicable law. Section 9-316 addresses perfection following a change in applicable law.

d. Perfection. The rules governing perfection of security interests and agricultural liens are found in
Part 3, Subpart 2 (Sections 9-308 through 9-316).

Deposit accounts; letter-of-credit rights. With certain exceptions, this Article provides that a security
interest in a deposit account or a letter-of-credit right may be perfected only by the secured party’s
acquiring “control” of the deposit account or letter-of-credit right. See Sections 9-312, 9-314. Under
Section 9-104, a secured party has “control” of a deposit account when, with the consent of the
debtor, the secured party obtains the depositary bank’s agreement to act on the secured party’s
instructions (including when the secured party becomes the account holder) or when the secured
party is itself the depositary bank. The control requirements are patterned on Section 8-106, which
specifies the requirements for control of investment property. Under Section 9-107, “control” of a
letter-of-credit right occurs when the issuer or nominated person consents to an assignment of
proceeds under Section 5-114.

Electronic chattel paper. Section 9-102 includes a new defined term: “electronic chattel paper.”
Electronic chattel paper is a record or records consisting of information stored in an electronic
medium (i.e., it is not written). Perfection of a security interest in electronic chattel paper may be by
control or filing. See Sections 9-105 (sui generis definition of control of electronic chattel paper),
9-312 (perfection by filing), 9-314 (perfection by control).

Investment property. The perfection requirements for “investment property” (defined in Section
9-102), including perfection by control under Section 9-106, remain substantially unchanged.
However, a new provision in Section 9-314 is designed to ensure that a secured party retains
control in “repledge” transactions that are typical in the securities markets.

Instruments, agricultural liens, and commercial tort claims. This Article expands the types of
collateral in which a security interest may be perfected by filing to include instruments. See Section
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9-312. Agricultural liens and security interests in commercial tort claims also are perfected by filing,
under this Article. See Sections 9-308, 9-310.

Sales of payment intangibles and promissory notes. Although former Article 9 covered the outright
sale of accounts and chattel paper, sales of most other types of receivables also are financing
transactions to which Article 9 should apply. Accordingly, Section 9-102 expands the definition of
“account” to include many types of receivables (including “health-care-insurance receivables,”
defined in Section 9-102) that former Article 9 classified as “general intangibles.” It thereby subjects
to Article 9's filing system sales of more types of receivables than did former Article 9. Certain sales
of payment intangibles -- primarily bank loan participation transactions -- should not be subject to
the Article 9 filing rules. These transactions fall in a residual category of collateral, “payment
intangibles” (general intangibles under which the account debtor’s principal obligation is monetary),
the sale of which is exempt from the filing requirements of Article 9. See Sections 9-102, 9-109,
9-309 (perfection upon attachment). The perfection rules for sales of promissory notes are the
same as those for sales of payment intangibles.

Possessory security interests. Several provisions of this Article address aspects of security
interests involving a secured party or a third party who is in possession of the collateral. In
particular, Section 9-313 resolves a number of uncertainties under former Section 9-305. It
provides that a security interest in collateral in the possession of a third party is perfected when the
third party acknowledges in an authenticated record that it holds for the secured party’s benefit.
Section 9-313 also provides that a third party need not so acknowledge and that its
acknowledgment does not impose any duties on it, unless it otherwise agrees. A special rule in
Section 9-313 provides that if a secured party already is in possession of collateral, its security
interest remains perfected by possession if it delivers the collateral to a third party and the collateral
is accompanied by instructions to hold it for the secured party or to redeliver it to the secured party.
Section 9-313 also clarifies the limited circumstances under which a security interest in goods
covered by a certificate of title may be perfected by the secured party’s taking possession.

Automatic perfection. Section 9-309 lists various types of security interests as to which no public-
notice step is required for perfection (e.g., purchase-money security interests in consumer goods
other than automobiles). This automatic perfection also extends to a transfer of a health-care-
insurance receivable to a health-care provider. Those transfers normally will be made by natural
persons who receive health-care services; there is little value in requiring filing for perfection in that
context. Automatic perfection also applies to security interests created by sales of payment
intangibles and promissory notes. Section 9-308 provides that a perfected security interest in
collateral supported by a “supporting obligation” (such as an account supported by a guaranty) also
is a perfected security interest in the supporting obligation, and that a perfected security interest in
an obligation secured by a security interest or lien on property (e.g., a real-property mortgage) also
is a perfected security interest in the security interest or lien.

e. Priority; Special Rules for Banks and Deposit Accounts. The rules governing priority of security
interests and agricultural liens are found in Part 3, Subpart 3 (Sections 9-317 through 9-342). This
Article includes several new priority rules and some special rules relating to banks and deposit
accounts (Sections 9-340 through 9-342).

Purchase-money security interests: General; consumer-goods transactions; inventory. Section
9-103 substantially rewrites the definition of purchase-money security interest (PMSI) (although the
term is not formally “defined”). The substantive changes, however, apply only to non-consumer-
goods transactions. (Consumer transactions and consumer-goods transactions are discussed
below in Comment 4.j.) For non-consumer-goods transactions, Section 9-103 makes clear that a
security interest in collateral may be (to some extent) both a PMSI as well as a non-PMSI, in accord
with the “dual status” rule applied by some courts under former Article 9 (thereby rejecting the
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“transformation” rule). The definition provides an even broader conception of a PMSI in inventory,
yielding a result that accords with private agreements entered into in response to the uncertainty
under former Article 9. It also treats consignments as purchase-money security interests in
inventory. Section 9-324 revises the PMSI priority rules, but for the most part without material
change in substance. Section 9-324 also clarifies the priority rules for competing PMSIs in the
same collateral.

Purchase-money security interests in livestock; agricultural liens. Section 9-324 provides a special
PMSI priority, similar to the inventory PMSI priority rule, for livestock. Section 9-322 (which

contains the baseline first-to-file-or-perfect priority rule) also recognizes special non-Article 9 priority
rules for agricultural liens, which can override the baseline first-in-time rule.

Purchase-money security interests in software. Section 9-324 contains a new priority rule for a
software purchase-money security interest. (Section 9-102 includes a definition of “software.”)
Under Section 9-103, a software PMSI includes a PMSI in software that is used in goods that are
also subject to a PMSI. (Note also that the definition of “chattel paper” has been expanded to
include records that evidence a monetary obligation and a security interest in specific goods and
software used in the goods.)

Investment property. The priority rules for investment property are substantially similar to the
priority rules found in former Section 9-115, which was added in conjunction with the 1994 revisions
to UCC Atrticle 8. Under Section 9-328, if a secured party has control of investment property
(Sections 8-106, 9-106), its security interest is senior to a security interest perfected in another
manner (e.g., by filing). Also under Section 9-328, security interests perfected by control generally
rank according to the time that control is obtained or, in the case of a security entittement or a
commodity contract carried in a commodity account, the time when the control arrangement is
entered into. This is a change from former Section 9-115, under which the security interests ranked
equally. However, as between a securities intermediary’s security interest in a security entitlement
that it maintains for the debtor and a security interest held by another secured party, the securities
intermediary’s security interest is senior.

Deposit accounts. This Article’s priority rules applicable to deposit accounts are found in Section 9-
327. They are patterned on and are similar to those for investment property in former Section 9-
115 and Section 9-328 of this Article. Under Section 9-327, if a secured party has control of a
deposit account, its security interest is senior to a security interest perfected in another manner (i.e.,
as cash proceeds). Also under Section 9-327, security interests perfected by control rank
according to the time that control is obtained, but as between a depositary bank’s security interest
and one held by another secured party, the depositary bank’s security interest is senior. A
corresponding rule in Section 9-340 makes a depositary bank’s right of set-off generally senior to a
security interest held by another secured party. However, if the other secured party becomes the
depositary bank’s customer with respect to the deposit account, then its security interest is senior to
the depositary bank’s security interest and right of set-off. Sections 9-327, 9-340.

Letter-of-credit rights. The priority rules for security interests in letter-of-credit rights are found in
Section 9-329. They are somewhat analogous to those for deposit accounts. A security interest
perfected by control has priority over one perfected in another manner (i.e., as a supporting
obligation for the collateral in which a security interest is perfected). Security interests in a letter-of-
credit right perfected by control rank according to the time that control is obtained. However, the
rights of a transferee beneficiary or a nominated person are independent and superior to the extent
provided in Section 5-114. See Section 9-109(c)(4).
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Chattel paper and instruments. Section 9-330 is the successor to former Section 9-308. As under
former Section 9-308, differing priority rules apply to purchasers of chattel paper who give new
value and take possession (or, in the case of electronic chattel paper, obtain control) of the
collateral depending on whether a conflicting security interest in the collateral is claimed merely as
proceeds. The principal change relates to the role of knowledge and the effect of an indication of a
previous assignment of the collateral. Section 9-330 also affords priority to purchasers of
instruments who take possession in good faith and without knowledge that the purchase violates
the rights of the competing secured party. In addition, to qualify for priority, purchasers of chattel
paper, but not of instruments, must purchase in the ordinary course of business.

Proceeds. Section 9-322 contains new priority rules that clarify when a special priority of a security
interest in collateral continues or does not continue with respect to proceeds of the collateral. Other
refinements to the priority rules for proceeds are included in Sections 9-324 (purchase-money

security interest priority) and 9-330 (priority of certain purchasers of chattel paper and instruments).

Miscellaneous priority provisions. This Article also includes (i) clarifications of selected good-faith-
purchase and similar issues (Sections 9-317, 9-331); (ii) new priority rules to deal with the “double
debtor” problem arising when a debtor creates a security interest in collateral acquired by the debtor
subject to a security interest created by another person (Section 9-325); (iii) new priority rules to
deal with the problems created when a change in corporate structure or the like results in a new
entity that has become bound by the original debtor’s after-acquired property agreement (Section 9-
326); (iv) a provision enabling most transferees of funds from a deposit account or money to take
free of a security interest (Section 9-332); (v) substantially rewritten and refined priority rules
dealing with accessions and commingled goods (Sections 9-335, 9-336); (Vi) revised priority rules
for security interests in goods covered by a certificate of title (Section 9-337); and (vii) provisions
designed to ensure that security interests in deposit accounts will not extend to most transferees of
funds on deposit or payees from deposit accounts and will not otherwise “clog” the payments
system (Sections 9-341, 9-342).

Model provisions relating to production-money security interests. Appendix Il to this Article contains
model definitions and priority rules relating to “production-money security interests” held by secured
parties who give new value used in the production of crops. Because no consensus emerged on
the wisdom of these provisions during the drafting process, the sponsors make no recommendation
on whether these model provisions should be enacted.

f. Proceeds. Section 9-102 contains an expanded definition of “proceeds” of collateral which
includes additional rights and property that arise out of collateral, such as distributions on account
of collateral and claims arising out of the loss or nonconformity of, defects in, or damage to
collateral. The term also includes collections on account of “supporting obligations,” such as
guarantees.

g. Part 4: Additional Provisions Relating to Third-Party Rights. New Part 4 contains several
provisions relating to the relationships between certain third parties and the parties to secured
transactions. It contains new Sections 9-401 (replacing former Section 9-311) (alienability of
debtor’s rights), 9-402 (replacing former Section 9-317) (secured party not obligated on debtor’s
contracts), 9-403 (replacing former Section 9-206) (agreement not to assert defenses against
assignee), 9-404, 9-405, and 9-406 (replacing former Section 9-318) (rights acquired by assignee,
modification of assigned contract, discharge of account debtor, restrictions on assignment of
account, chattel paper, promissory note, or payment intangible ineffective), 9-407 (replacing some
provisions of former Section 2A-303) (restrictions on creation or enforcement of security interest in
leasehold interest or lessor’s residual interest ineffective). It also contains new Sections 9-408
(restrictions on assignment of promissory notes, health-care-insurance receivables ineffective, and
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certain general intangibles ineffective) and 9-409 (restrictions on assignment of letter-of-credit rights
ineffective), which are discussed above.

h. Filing. Part 5 (formerly Part 4) of Article 9 has been substantially rewritten to simplify the
statutory text and to deal with numerous problems of interpretation and implementation that have
arisen over the years.

Medium-neutrality. This Article is “medium-neutral”; that is, it makes clear that parties may file and
otherwise communicate with a filing office by means of records communicated and stored in media
other than on paper.

Identity of person who files a record; authorization. Part 5 is largely indifferent as to the person who
effects a filing. Instead, it addresses whose authorization is necessary for a person to file a record
with a filing office. The filing scheme does not contemplate that the identity of a “filer” will be a part
of the searchable records. This approach is consistent with, and a necessary aspect of, eliminating
signatures or other evidence of authorization from the system (except to the extent that filing offices
may choose to employ authentication procedures in connection with electronic communications).
As long as the appropriate person authorizes the filing, or, in the case of a termination statement,
the debtor is entitled to the termination, it is largely insignificant whether the secured party or
another person files any given record.

Section 9-509 collects in one place most of the rules that determine when a record may be filed. In
general, the debtor’s authorization is required for the filing of an initial financing statement or an
amendment that adds collateral. With one further exception, a secured party of record’s
authorization is required for the filing of other amendments. The exception arises if a secured party
has failed to provide a termination statement that is required because there is no outstanding
secured obligation or commitment to give value. In that situation, a debtor is authorized to file a
termination statement indicating that it has been filed by the debtor.

Financing statement formal requisites. The formal requisites for a financing statement are set out in
Section 9-502. A financing statement must provide the name of the debtor and the secured party
and an indication of the collateral that it covers. Sections 9-503 and 9-506 address the sufficiency
of a name provided on a financing statement and clarify when a debtor's name is correct and when
an incorrect name is insufficient. Section 9-504 addresses the indication of collateral covered.
Under Section 9-504, a super-generic description (e.g.,"all assets” or “all personal property”) in a
financing statement is a sufficient indication of the collateral. (Note, however, that a super-generic
description is inadequate for purposes of a security agreement. See Sections 9-108, 9-203.) To
facilitate electronic filing, this Article does not require that the debtor’s signature or other
authorization appear on a financing statement. Instead, it prohibits the filing of unauthorized
financing statements and imposes liability upon those who violate the prohibition. See Sections 9-
509, 9-626.

Filing-office operations. Part 5 contains several provisions governing filing operations. First, it
prohibits the filing office from rejecting an initial financing statement or other record for a reason
other than one of the few that are specified. See Sections 9-520, 9-516. Second, the filing office is
obliged to link all subsequent records (e.g., assignments, continuation statements, etc.) to the initial
financing statement to which they relate. See Section 9-519. Third, the filing office may delete a
financing statement and related records from the files no earlier than one year after lapse (lapse
normally is five years after the filing date), and then only if a continuation statement has not been
filed. See Sections 9-515, 9-519, 9-522. Thus, a financing statement and related records would be
discovered by a search of the files even after the filing of a termination statement. This approach
helps eliminate filing-office discretion and also eases problems associated with multiple secured
parties and multiple partial assignments. Fourth, Part 5 mandates performance standards for filing
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offices. See Sections 9-519, 9-520, 9-523. Fifth, it provides for the promulgation of filing-office
rules to deal with details best left out of the statute and requires the filing office to submit periodic
reports. See Sections 9-526, 9-527.

Correction of records: Defaulting or missing secured parties and fraudulent filings. In some areas
of the country, serious problems have arisen from fraudulent financing statements that are filed
against public officials and other persons. This Article addresses the fraud problem by providing
the opportunity for a debtor to file a termination statement when a secured party wrongfully refuses
or fails to provide a termination statement. See Section 9-509. This opportunity also addresses the
problem of secured parties that simply disappear through mergers or liquidations. In addition,
Section 9-518 affords a statutory method by which a debtor who believes that a filed record is
inaccurate or was wrongfully filed may indicate that fact in the files by filing a correction statement,
albeit without affecting the efficacy, if any, of the challenged record.

Extended period of effectiveness for certain financing statements. Section 9-515 contains an
exception to the usual rule that financing statements are effective for five years unless a
continuation statement is filed to continue the effectiveness for another five years. Under that
section, an initial financing statement filed in connection with a “public-finance transaction” or a
“manufactured-home transaction” (terms defined in Section 9-102) is effective for 30 years.

National form of financing statement and related forms. Section 9-521 provides for uniform,
national written forms of financing statements and related written records that must be accepted by
a filing office that accepts written records.

i. Default and Enforcement. Part 6 of Article 9 extensively revises former Part 5. Provisions
relating to enforcement of consumer-goods transactions and consumer transactions are discussed
in Comment 4.].

Debtor, secondary obligor; waiver. Section 9-602 clarifies the identity of persons who have rights
and persons to whom a secured party owes specified duties under Part 6. Under that section, the
rights and duties are enjoyed by and run to the “debtor,” defined in Section 9-102 to mean any
person with a non-lien property interest in collateral, and to any “obligor.” However, with one
exception (Section 9-616, as it relates to a consumer obligor), the rights and duties concerned
affect non-debtor obligors only if they are “secondary obligors.” “Secondary obligor” is defined in
Section 9-102 to include one who is secondarily obligated on the secured obligation, e.g., a
guarantor, or one who has a right of recourse against the debtor or another obligor with respect to
an obligation secured by collateral. However, under Section 9-628, the secured party is relieved
from any duty or liability to any person unless the secured party knows that the person is a debtor
or obligor. Resolving an issue on which courts disagreed under former Article 9, this Article
generally prohibits waiver by a secondary obligor of its rights and a secured party’s duties under
Part 6. See Section 9-602. However, Section 9-624 permits a secondary obligor or debtor to waive
the right to notification of disposition of collateral and, in a non-consumer transaction, the right to
redeem collateral, if the secondary obligor or debtor agrees to do so after default.

Rights of collection and enforcement of collateral. Section 9-607 explains in greater detail than
former 9-502 the rights of a secured party who seeks to collect or enforce collateral, including
accounts, chattel paper, and payment intangibles. It also sets forth the enforcement rights of a
depositary bank holding a security interest in a deposit account maintained with the depositary
bank. Section 9-607 relates solely to the rights of a secured party vis-a-vis a debtor with respect to
collections and enforcement. It does not affect the rights or duties of third parties, such as account
debtors on collateral, which are addressed elsewhere (e.g., Section 9-406). Section 9-608 clarifies
the manner in which proceeds of collection or enforcement are to be applied.
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Disposition of collateral: Warranties of title. Section 9-610 imposes on a secured party who
disposes of collateral the warranties of title, quiet possession, and the like that are otherwise
applicable under other law. It also provides rules for the exclusion or modification of those
warranties.

Disposition of collateral: Notification, application of proceeds, surplus and deficiency, other effects.
Section 9-611 requires a secured party to give notification of a disposition of collateral to other
secured parties and lienholders who have filed financing statements against the debtor covering the
collateral. (That duty was eliminated by the 1972 revisions to Article 9.) However, that section
relieves the secured party from that duty when the secured party undertakes a search of the
records and a report of the results is unreasonably delayed. Section 9-613, which applies only to
non-consumer transactions, specifies the contents of a sufficient notification of disposition and
provides that a notification sent 10 days or more before the earliest time for disposition is sent
within a reasonable time. Section 9-615 addresses the application of proceeds of disposition, the
entittement of a debtor to any surplus, and the liability of an obligor for any deficiency. Section 9-
619 clarifies the effects of a disposition by a secured party, including the rights of transferees of the
collateral.

Rights and duties of secondary obligor. Section 9-618 provides that a secondary obligor obtains
the rights and assumes the duties of a secured party if the secondary obligor receives an
assignment of a secured obligation, agrees to assume the secured party’s rights and duties upon a
transfer to it of collateral, or becomes subrogated to the rights of the secured party with respect to
the collateral. The assumption, transfer, or subrogation is not a disposition of collateral under
Section 9-610, but it does relieve the former secured party of further duties. Former Section 9-
504(5) did not address whether a secured party was relieved of its duties in this situation.

Transfer of record or legal title. Section 9-619 contains a new provision making clear that a transfer
of record or legal title to a secured party is not of itself a disposition under Part 6. This rule applies
regardless of the circumstances under which the transfer of title occurs.

Strict foreclosure. Section 9-620, unlike former Section 9-505, permits a secured party to accept
collateral in partial satisfaction, as well as full satisfaction, of the obligations secured. This right of
strict foreclosure extends to intangible as well as tangible property. Section 9-622 clarifies the
effects of an acceptance of collateral on the rights of junior claimants. It rejects the approach taken
by some courts -- deeming a secured party to have constructively retained collateral in satisfaction
of the secured obligations -- in the case of a secured party’s unreasonable delay in the disposition
of collateral. Instead, unreasonable delay is relevant when determining whether a disposition under
Section 9-610 is commercially reasonable.

Effect of noncompliance: “Rebuttable presumption” test. Section 9-626 adopts the “rebuttable
presumption” test for the failure of a secured party to proceed in accordance with certain provisions
of Part 6. (As discussed in Comment 4.j., the test does not necessarily apply to consumer
transactions.) Under this approach, the deficiency claim of a noncomplying secured party is
calculated by crediting the obligor with the greater of the actual net proceeds of a disposition and
the amount of net proceeds that would have been realized if the disposition had been conducted in
accordance with Part 6 (e.g., in a commercially reasonable manner). For non-consumer
transactions, Section 9-626 rejects the “absolute bar” test that some courts have imposed; that
approach bars a noncomplying secured party from recovering any deficiency, regardless of the loss
(if any) the debtor suffered as a consequence of the noncompliance.

Low-price” dispositions: Calculation of deficiency and surplus. Section 9-615(f) addresses the
problem of procedurally regular dispositions that fetch a low price. Subsection (f) provides a special
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method for calculating a deficiency if the proceeds of a disposition of collateral to a secured party, a
person related to the secured party, or a secondary obligor are Asignificantly below the range of
proceeds that a complying disposition to a person other than the secured party, a person related to
the secured party, or a secondary obligor would have brought.” (APerson related to” is defined in
Section 9-102.) In these situations there is reason to suspect that there may be inadequate
incentives to obtain a better price. Consequently, instead of calculating a deficiency (or surplus)
based on the actual net proceeds, the deficiency (or surplus) would be calculated based on the
proceeds that would have been received in a disposition to a person other than the secured party, a
person related to the secured party, or a secondary obligor.

j. Consumer Goods, Consumer-Goods Transactions, and Consumer Transactions. This Article
(including the accompanying conforming revisions (see Appendix 1)) includes several special rules
for “consumer goods,” “consumer transactions,” and “consumer-goods transactions.” Each term is
defined in Section 9-102.

() Revised Sections 2-502 and 2-716 provide a buyer of consumer goods with enhanced rights to
possession of the goods, thereby accelerating the opportunity to achieve “buyer in ordinary course
of business” status under Section 1-201.

(i) Section 9-103(e) (allocation of payments for determining extent of purchase-money status), (f)
(purchase-money status not affected by cross-collateralization, refinancing, restructuring, or the
like), and (g) (secured party has burden of establishing extent of purchase-money status) do not
apply to consumer-goods transactions. Sections 9-103 also provides that the limitation of those
provisions to transactions other than consumer-goods transactions leaves to the courts the proper
rules for consumer-goods transactions and prohibits the courts from drawing inferences from that
limitation.

(iii) Section 9-108 provides that in a consumer transaction a description of consumer goods, a
security entitlement, securities account, or commodity account “only by [UCC-defined] type of
collateral” is not a sufficient collateral description in a security agreement.

(iv) Sections 9-403 and 9-404 make effective the Federal Trade Commission’s anti-holder-in-due-
course rule (when applicable), 16 C.F.R. Part 433, even in the absence of the required legend.

(v) The 10-day safe-harbor for notification of a disposition provided by Section 9-612 does not
apply in a consumer transaction.

(vi) Section 9-613 (contents and form of notice of disposition) does not apply to a consumer-goods
transaction.

(vii) Section 9-614 contains special requirements for the contents of a notification of disposition and
a safe-harbor, “plain English” form of notification, for consumer-goods transactions.

(viii) Section 9-616 requires a secured party in a consumer-goods transaction to provide a debtor
with a notification of how it calculated a deficiency at the time it first undertakes to collect a
deficiency.

(ix) Section 9-620 prohibits partial strict foreclosure with respect to consumer goods collateral and,
unless the debtor agrees to waive the requirement in an authenticated record after default, in
certain cases requires the secured party to dispose of consumer goods collateral which has been
repossessed.



STORAGE NAME: h0579.br.doc
DATE: March 30, 2001
PAGE: 32

(x) Section 9-626 (“rebuttable presumption” rule) does not apply to a consumer transaction. Section
9-626 also provides that its limitation to transactions other than consumer transactions leaves to the
courts the proper rules for consumer transactions and prohibits the courts from drawing inferences
from that limitation.

k. Good Faith. Section 9-102 contains a new definition of “good faith” that includes not only
“honesty in fact” but also “the observance of reasonable commercial standards of fair dealing.” The
definition is similar to the ones adopted in connection with other, recently completed revisions of the
UCC.

[. Transition Provisions. Part 7 (Sections 9-701 through 9-707) contains transition provisions.
Transition from former Article 9 to this Article will be particularly challenging in view of its expanded
scope, its modification of choice-of-law rules for perfection and priority, and its expansion of the
methods of perfection.

m. Conforming and Related Amendments to Other UCC Articles. Appendix | contains several
proposed revisions to the provisions and Comments of other UCC articles. For the most part the
revisions are explained in the Comments to the proposed revisions. Cross-references in other UCC
articles to sections of Article 9 also have been revised.

Article 1. Revised Section 1-201 contains revisions to the definitions of “buyer in ordinary course of
business,” “purchaser,” and “security interest.”

Articles 2 and 2A. Sections 2-210, 2-326, 2-502, 2-716, 2A-303, and 2A-307 have been revised to
address the intersection between Articles 2 and 2A and Article 9.

Article 5. New Section 5-118 is patterned on Section 4-210. It provides for a security interest in
documents presented under a letter of credit in favor of the issuer and a nominated person on the
letter of credit.

Article 8. Reuvisions to Section 8-106, which deals with “control” of securities and security
entitlements, conform it to Section 8-302, which deals with “delivery.” Revisions to Section 8-110,
which deals with a “securities intermediary’s jurisdiction,” conform it to the revised treatment of a
“commodity intermediary’s jurisdiction” in Section 9-305. Sections 8-301 and 8-302 have been
revised for clarification. Section 8-510 has been revised to conform it to the revised priority rules of
Section 9-328. Several Comments in Article 8 also have been revised.

Section 679.1021, provides definitions applicable to ch. 679, F.S.

1. Source. All terms that are defined in Article 9 and used in more than one section are
consolidated in this section. Note that the definition of “security interest” is found in Section 1-201,
not in this Article, and has been revised. Many of the definitions in this section are new; many
others derive from those in current law.

2. Parties to Secured Transactions.

a. “Debtor”; “Obligor”; “Secondary Obligor.” Determining whether a person was a “debtor” under
former Section 9-105(1)(d) required a close examination of the context in which the term was used.
To reduce the need for this examination, this Article redefines “debtor” and adds new defined terms,
“secondary obligor” and “obligor.” In the context of Part 6 (default and enforcement), these
definitions distinguish among three classes of persons: (i) those persons who may have a stake in
the proper enforcement of a security interest by virtue of their non-lien property interest (typically,

an ownership interest) in the collateral, (ii) those persons who may have a stake in the proper
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enforcement of the security interest because of their obligation to pay the secured debt, and (jii)
those persons who have an obligation to pay the secured debt but have no stake in the proper
enforcement of the security interest. Persons in the first class are debtors. Persons in the second
class are secondary obligors if any portion of the obligation is secondary or if the obligor has a right
of recourse against the debtor or another obligor with respect to an obligation secured by collateral.
One must consult the law of suretyship to determine whether an obligation is secondary. The
Restatement (3d), Suretyship and Guaranty ' 1 (1996), contains a useful explanation of the concept.
Obligors in the third class are neither debtors nor secondary obligors. With one exception (Section
9-616, as it relates to a consumer obligor), the rights and duties provided by Part 6 affect
non-debtor obligors only if they are “secondary obligors.”

By including in the definition of “debtor” all persons with a property interest (other than a security
interest in or other lien on collateral), the definition includes transferees of collateral, whether or not
the secured party knows of the transfer or the transferee’s identity. Exculpatory provisions in Part 6
protect the secured party in that circumstance. See Sections 9-605 and 9-628. The definition
renders unnecessary former Section 9-112, which governed situations in which collateral was not
owned by the debtor. The definition also includes a “consignee,” as defined in this section, as well
as a seller of accounts, chattel paper, payment intangibles, or promissory notes.

Secured parties and other lienholders are excluded from the definition of “debtor” because the
interests of those parties normally derive from and encumber a debtor’s interest. However, if in a
separate secured transaction a secured party grants, as debtor, a security interest in its own
interest (i.e., its security interest and any obligation that it secures), the secured party is a debtor in
that transaction. This typically occurs when a secured party with a security interest in specific
goods assigns chattel paper.

Consider the following examples:

Example 1: Behnfeldt borrows money and grants a security interest in her Miata to secure the
debt. Behnfeldt is a debtor and an obligor.

Example 2: Behnfeldt borrows money and grants a security interest in her Miata to secure the
debt. Bruno co-signs a negotiable note as maker. As before, Behnfeldt is the debtor and an
obligor. As an accommodation party (see Section 3-419), Bruno is a secondary obligor. Bruno
has this status even if the note states that her obligation is a primary obligation and that she
waives all suretyship defenses.

Example 3: Behnfeldt borrows money on an unsecured basis. Bruno co-signs the note and
grants a security interest in her Honda to secure her obligation. Inasmuch as Behnfeldt does
not have a property interest in the Honda, Behnfeldt is not a debtor. Having granted the security
interest, Bruno is the debtor. Because Behnfeldt is a principal obligor, she is not a secondary
obligor. Whatever the outcome of enforcement of the security interest against the Honda or
Bruno’s secondary obligation, Bruno will look to Behnfeldt for her losses. The enforcement will
not affect Behnfeldt's aggregate obligations.

When the principal obligor (borrower) and the secondary obligor (surety) each has granted a
security interest in different collateral, the status of each is determined by the collateral involved.

Example 4: Behnfeldt borrows money and grants a security interest in her Miata to secure the
debt. Bruno co-signs the note and grants a security interest in her Honda to secure her
obligation. When the secured party enforces the security interest in Behnfeldt's Miata,
Behnfeldt is the debtor, and Bruno is a secondary obligor. When the secured party enforces the
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security interest in the Honda, Bruno is the “debtor.” As in Example 3, Behnfeldt is an obligor,
but not a secondary obligor.

b. “Secured Party.” The secured party is the person in whose favor the security interest has been
created, as determined by reference to the security agreement. This definition controls, among
other things, which person has the duties and potential liability that Part 6 imposes upon a secured
party. The definition of “secured party” also includes a “consignee,” a person to which accounts,
chattel paper, payment intangibles, or promissory notes have been sold, and the holder of an
agricultural lien.

The definition of “secured party” clarifies the status of various types of representatives. Consider,
for example, a multi-bank facility under which Bank A, Bank B, and Bank C are lenders and Bank A
serves as the collateral agent. If the security interest is granted to the banks, then they are the
secured parties. If the security interest is granted to Bank A as collateral agent, then Bank A is the
secured party.

c. Other Parties. A “consumer obligor” is defined as the obligor in a consumer transaction.
Definitions of “new debtor” and “original debtor” are used in the special rules found in Sections
9-326 and 9-508.

3. Definitions Relating to Creation of a Security Interest.

a. “Collateral.” As under former Section 9-105, “collateral” is the property subject to a security
interest and includes accounts and chattel paper that have been sold. It has been expanded in this
Article. The term now explicitly includes proceeds subject to a security interest. It also reflects the
broadened scope of the Article. It includes property subject to an agricultural lien as well as
payment intangibles and promissory notes that have been sold.

b. “Security Agreement.” The definition of “security agreement” is substantially the same as under
former Section 9-105 - an agreement that creates or provides for a security interest. However, the
term frequently was used colloquially in former Article 9 to refer to the document or writing that
contained a debtor’s security agreement. This Article eliminates that usage, reserving the term for
the more precise meaning specified in the definition.

Whether an agreement creates a security interest depends not on whether the parties intend that
the law characterize the transaction as a security interest but rather on whether the transaction falls
within the definition of “security interest” in Section 1-201. Thus, an agreement that the parties
characterize as a “lease” of goods may be a “security agreement,” notwithstanding the parties’
stated intention that the law treat the transaction as a lease and not as a secured transaction.

4. Goods-Related Definitions.

a. “Goods”; “Consumer Goods”; “Equipment”; “Farm Products”; “Farming Operation”; “Inventory.”
The definition of “goods” is substantially the same as the definition in former Section 9-105. This
Article also retains the four mutually-exclusive “types” of collateral that consist of goods:
“consumer goods,” “equipment,” “farm products,” and “inventory.” The revisions are primarily for
clarification.

The classes of goods are mutually exclusive. For example, the same property cannot
simultaneously be both equipment and inventory. In borderline cases -- a physician’s car or a
farmer’s truck that might be either consumer goods or equipment -- the principal use to which the
property is put is determinative. Goods can fall into different classes at different times. For
example, a radio may be inventory in the hands of a dealer and consumer goods in the hands of a
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consumer. As under former Article 9, goods are “equipment” if they do not fall into another
category.

The definition of “consumer goods” follows former Section 9-109. The classification turns on
whether the debtor uses or bought the goods for use “primarily for personal, family, or household
purposes.”

Goods are inventory if they are leased by a lessor or held by a person for sale or lease. The
revised definition of “inventory” makes clear that the term includes goods leased by the debtor to
others as well as goods held for lease. (The same result should have obtained under the former
definition.) Goods to be furnished or furnished under a service contract, raw materials, and work in
process also are inventory. Implicit in the definition is the criterion that the sales or leases are or
will be in the ordinary course of business. For example, machinery used in manufacturing is
equipment, not inventory, even though it is the policy of the debtor to sell machinery when it
becomes obsolete or worn. Inventory also includes goods that are consumed in a business (e.g.,
fuel used in operations). In general, goods used in a business are equipment if they are fixed
assets or have, as identifiable units, a relatively long period of use, but are inventory, even though
not held for sale or lease, if they are used up or consumed in a short period of time in producing a
product or providing a service.

Goods are “farm products” if the debtor is engaged in farming operations with respect to the goods.
Animals in a herd of livestock are covered whether the debtor acquires them by purchase or as a
result of natural increase. Products of crops or livestock remain farm products as long as they have
not been subjected to a manufacturing process. The terms “crops” and “livestock” are not defined.
The new definition of “farming operations” is for clarification only.

Crops, livestock, and their products cease to be “farm products” when the debtor ceases to be
engaged in farming operations with respect to them. If, for example, they come into the possession
of a marketing agency for sale or distribution or of a manufacturer or processor as raw materials,
they become inventory. Products of crops or livestock, even though they remain in the possession
of a person engaged in farming operations, lose their status as farm products if they are subjected
to a manufacturing process. What is and what is not a manufacturing operation is not specified in
this Article. At one end of the spectrum, some processes are so closely connected with farming -
such as pasteurizing milk or boiling sap to produce maple syrup or sugar - that they would not
constitute manufacturing. On the other hand an extensive canning operation would be
manufacturing. Once farm products have been subjected to a manufacturing operation, they
normally become inventory.

The revised definition of “farm products” clarifies the distinction between crops and standing timber
and makes clear that aquatic goods produced in aquacultural operations may be either crops or
livestock. Although aquatic goods that are vegetable in nature often would be crops and those that
are animal would be livestock, this Article leaves the courts free to classify the goods on a
case-by-case basis. See Section 9-324, Comment 11.

The definitions of “goods” and “software” are also mutually exclusive. Computer programs usually
constitute “software,” and, as such, are not “goods” as this Article uses the terms. However, under
the circumstances specified in the definition of “goods,” computer programs embedded in goods are
part of the “goods” and are not “software.”

b. “Accession”; “Manufactured Home”; “Manufactured-Home Transaction.” Other specialized
definitions of goods include “accession” (see the special priority and enforcement rules in Section
9-335), and “manufactured home” (see Section 9-515, permitting a financing statement in a
“manufactured-home transaction” to be effective for 30 years). The definition of “manufactured
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home” borrows from the federal Manufactured Housing Act, 42 U.S.C. " 5401 et seq., and is
intended to have the same meaning.

c. “As-Extracted Collateral.” Under this Article, oil, gas, and other minerals that have not been
extracted from the ground are treated as real property, to which this Article does not apply. Upon
extraction, minerals become personal property (goods) and eligible to be collateral under this
Article. See the definition of “goods,” which excludes “oil, gas, and other minerals before
extraction.” To take account of financing practices reflecting the shift from real to personal property,
this Article contains special rules for perfecting security interests in minerals which attach upon
extraction and in accounts resulting from the sale of minerals at the wellhead or minehead. See,
e.g., Sections 9-301(4) (law governing perfection and priority); 9-501 (place of filing), 9-502
(contents of financing statement), 9-519 (indexing of records). The new term, “as-extracted
collateral,” refers to the minerals and related accounts to which the special rules apply. The term
“at the wellhead” encompasses arrangements based on a sale of the produce at the moment that it
issues from the ground and is measured, without technical distinctions as to whether title passes at
the “Christmas tree” of a well, the far side of a gathering tank, or at some other point. The term “at
... the minehead” is comparable.

The following examples explain the operation of these provisions:

Example 5: Debtor owns an interest in oil that is to be extracted. To secure Debtor’s
obligations to Lender, Debtor enters into an authenticated agreement granting Lender an
interest in the oil. Although Lender may acquire an interest in the oil under real-property law,
Lender does not acquire a security interest under this Article until the oil becomes personal
property, i.e., until is extracted and becomes “goods” to which this Article applies. Because
Debtor had an interest in the oil before extraction and Lender’s security interest attached to the
oil as extracted, the oil is “as-extracted collateral.”

Example 6: Debtor owns an interest in oil that is to be extracted and contracts to sell the oil to
Buyer at the wellhead. In an authenticated agreement, Debtor agrees to sell to Lender the right
to payment from Buyer. This right to payment is an account that constitutes “as-extracted
collateral.” If Lender then resells the account to Financer, Financer acquires a security interest.
However, inasmuch as the debtor-seller in that transaction, Lender, had no interest in the olil
before extraction, Financer’s collateral (the account it owns) is not “as-extracted collateral.”

Example 7: Under the facts of Example 6, before extraction, Buyer grants a security interest in
the oil to Bank. Although Bank’s security interest attaches when the oil is extracted, Bank’s
security interest is not in “as-extracted collateral,” inasmuch as its debtor, Buyer, did not have
an interest in the oil before extraction.

5. Receivables-related Definitions.

a. “Account”; “Health-Care-Insurance Receivable”; “As-Extracted Collateral.” The definition of
“account” has been expanded and reformulated. It is no longer limited to rights to payment relating
to goods or services. Many categories of rights to payment that were classified as general
intangibles under former Article 9 are accounts under this Article. Thus, if they are sold, a financing
statement must be filed to perfect the buyer’s interest in them. Among the types of property that are
expressly excluded from the definition is “a right to payment for money or funds advanced or sold.”
As defined in Section 1-201, “money” is limited essentially to currency. As used in the exclusion
from the definition of “account,” however, “funds” is a broader concept (although the term is not
defined). For example, when a bank-lender credits a borrower’s deposit account for the amount of
a loan, the bank’s advance of funds is not a transaction giving rise to an account.
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The definition of “health-care-insurance receivable” is new. Itis a subset of the definition of
“account.” However, the rules generally applicable to account debtors on accounts do not apply to
insurers obligated on health-care-insurance receivables. See Sections 9-404(e), 9-405(d), 9-406(i).

Note that certain accounts also are “as-extracted collateral.” See Comment 4.c., Examples 6 and 7.

b. “Chattel Paper”; “Electronic Chattel Paper”; “Tangible Chattel Paper.” “Chattel paper” consists of
a monetary obligation together with a security interest in or a lease of specific goods if the obligation
and security interest or lease are evidenced by “a record or records.” The definition has been
expanded from that found in former Article 9 to include records that evidence a monetary obligation
and a security interest in specific goods and software used in the goods, a security interest in
specific goods and license of software used in the goods, or a lease of specific goods and license of
software used in the goods. The expanded definition covers transactions in which the debtor’s or
lessee’s monetary obligation includes amounts owed with respect to software used in the goods.
The monetary obligation with respect to the software need not be owed under a license from the
secured party or lessor, and the secured party or lessor need not be a party to the license
transaction itself. Among the types of monetary obligations that are included in “chattel paper” are
amounts that have been advanced by the secured party or lessor to enable the debtor or lessee to
acquire or obtain financing for a license of the software used in the goods. The definition also
makes clear that rights to payment arising out of credit-card transactions are not chattel paper.
Charters of vessels are expressly excluded from the definition of chattel paper; they are accounts.
The term “charter” as used in this section includes bareboat charters, time charters, successive
voyage charters, contracts of affreightment, contracts of carriage, and all other arrangements for
the use of vessels. Under former Section 9-105, only if the evidence of an obligation consisted of “a
writing or writings” could an obligation qualify as chattel paper. In this Article, traditional, written
chattel paper is included in the definition of “tangible chattel paper.” “Electronic chattel paper” is
chattel paper that is stored in an electronic medium instead of in tangible form. The concept of an
electronic medium should be construed liberally to include electrical, digital, magnetic, optical,
electromagnetic, or any other current or similar emerging technologies.

The definition of electronic chattel paper does not dictate that it be created in any particular fashion.
For example, a record consisting of a tangible writing may be converted to electronic form (e.g., by

creating electronic images of a signed writing). Or, records may be initially created and executed in
electronic form (e.g., a lessee might authenticate an electronic record of a lease that is then stored

in electronic form). In either case the resulting records are electronic chattel paper.

c. “Instrument”; “Promissory Note.” The definition of “instrument” includes a negotiable instrument.
As under former Section 9-105, it also includes any other right to payment of a monetary obligation
that is evidenced by a writing of a type that in ordinary course of business is transferred by delivery
(and, if necessary, an indorsement or assignment). Except in the case of chattel paper, the fact
that an instrument is secured by a security interest or encumbrance on property does not change
the character of the instrument as such or convert the combination of the instrument and collateral
into a separate classification of personal property. The definition makes clear that rights to payment
arising out of credit-card transactions are not instruments. The definition of “promissory note” is
new, necessitated by the inclusion of sales of promissory notes within the scope of Article 9. It
explicitly excludes obligations arising out of “orders” to pay (e.g., checks) as opposed to “promises”
to pay. See Section 3-104.

d. “General Intangible”; “Payment Intangible.” “General intangible” is the residual category of
personal property, including things in action, that is not included in the other defined types of
collateral. Examples are various categories of intellectual property and the right to payment of a
loan of funds that is not evidenced by chattel paper or an instrument. As used in the definition of
“general intangible,” “things in action” includes rights that arise under a license of intellectual
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property, including the right to exploit the intellectual property without liability for infringement. The
definition has been revised to exclude commercial tort claims, deposit accounts, and letter-of-credit
rights. Each of the three is a separate type of collateral. One important consequence of this
exclusion is that tortfeasors (commercial tort claims), banks (deposit accounts), and persons
obligated on letters of credit (letter-of-credit rights) are not “account debtors” having the rights and
obligations set forth in Sections 9-404, 9-405, and 9-406. In particular, tortfeasors, banks, and
persons obligated on letters of credit are not obligated to pay an assignee (secured party) upon
receipt of the notification described in Section 9-404(a). See Comment 5.h. Another important
conseguence relates to the adequacy of the description in the security agreement. See Section
9-108.

“Payment intangible” is a subset of the definition of “general intangible.” The sale of a payment
intangible is subject to this Article. See Section 9-109(a)(3). Virtually any intangible right could give
rise to a right to payment of money once one hypothesizes, for example, that the account debtor is
in breach of its obligation. The term “payment intangible,” however, embraces only those general
intangibles “under which the account debtor’s principal obligation is a monetary obligation.”
(Emphasis added.)

In classifying intangible collateral, a court should begin by identifying the particular rights that have
been assigned. The account debtor (promisor) under a particular contract may owe several types
of monetary obligations as well as other, nonmonetary obligations. If the promisee’s right to
payment of money is assigned separately, the right is an account or payment intangible, depending
on how the account debtor’s obligation arose. When all the promisee’s rights are assigned
together, an account, a payment intangible, and a general intangible all may be involved, depending
on the nature of the rights.

A right to the payment of money is frequently buttressed by ancillary covenants, such as covenants
in a purchase agreement, note, or mortgage requiring insurance on the collateral or forbidding
removal of the collateral, or covenants to preserve the creditworthiness of the promisor, such as
covenants restricting dividends and the like. This Article does not treat these ancillary rights
separately from the rights to payment to which they relate. For example, attachment and perfection
of an assignment of a right to payment of a monetary obligation, whether it be an account or
payment intangible, also carries these ancillary rights.

Every “payment intangible” is also a “general intangible.” Likewise, “software” is a “general
intangible” for purposes of this Article. See Comment 25. Accordingly, except as otherwise
provided, statutory provisions applicable to general intangibles apply to payment intangibles and
software.

e. “Letter-of-Credit Right.” The term “letter-of-credit right” embraces the rights to payment and
performance under a letter of credit (defined in Section 5-102). However, it does not include a
beneficiary’s right to demand payment or performance. Transfer of those rights to a transferee
beneficiary is governed by Article 5. See Sections 9-107, Comment 4, and 9-329, Comments 3
and 4.

f. “Supporting Obligation.” This new term covers the most common types of credit
enhancementsBsuretyship obligations (including guarantees) and letter-of-credit rights that support
one of the types of collateral specified in the definition. As explained in Comment 2.a., suretyship
law determines whether an obligation is “secondary” for purposes of this definition. Section 9-109
generally excludes from this Article transfers of interests in insurance policies. However, the
regulation of a secondary obligation as an insurance product does not necessarily mean that it is a
“policy of insurance” for purposes of the exclusion in Section 9-109. Thus, this Article may cover a
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secondary obligation (as a supporting obligation), even if the obligation is issued by a regulated
insurance company and the obligation is subject to regulation as an “insurance” product.

This Article contains rules explicitly governing attachment, perfection, and priority of security
interests in supporting obligations. See Sections 9-203, 9-308, 9-310, and 9-322. These provisions
reflect the principle that a supporting obligation is an incident of the collateral it supports.

Collections of or other distributions under a supporting obligation are “proceeds” of the supported
collateral as well as “proceeds” of the supporting obligation itself. See Section 9-102 (defining
“proceeds”) and Comment 13.b. As such, the collections and distributions are subject to the priority
rules applicable to proceeds generally. See Section 9-322. However, under the special rule
governing security interests in a letter-of-credit right, a secured party’s failure to obtain control
(Section 9-107) of a letter-of-credit right supporting collateral may leave its security interest exposed
to a priming interest of a party who does take control. See Section 9-329 (security interest in a
letter-of-credit right perfected by control has priority over a conflicting security interest).

g. “Commercial Tort Claim.” This term is new. A tort claim may serve as original collateral under
this Article only if it is a “commercial tort claim.” See Section 9-109(d). Although security interests
in commercial tort claims are within its scope, this Article does not override other applicable law
restricting the assignability of a tort claim. See Section 9-401. A security interest in a tort claim
also may exist under this Article if the claim is proceeds of other collateral.

h. “Account Debtor.” An “account debtor” is a person obligated on an account, chattel paper, or
general intangible. The account debtor’s obligation often is a monetary obligation; however, this is
not always the case. For example, if a franchisee uses its rights under a franchise agreement (a
general intangible) as collateral, then the franchisor is an “account debtor.” As a general matter,
Article 3, and not Article 9, governs obligations on negotiable instruments. Accordingly, the
definition of “account debtor” excludes obligors on negotiable instruments constituting part of chattel
paper. The principal effect of this change from the definition in former Article 9 is that the rules in
Sections 9-403, 9-404, 9-405, and 9-406, dealing with the rights of an assignee and duties of an
account debtor, do not apply to an assignment of chattel paper in which the obligation to pay is
evidenced by a negotiable instrument. (Section 9-406(d), however, does apply to promissory notes,
including negotiable promissory notes.) Rather, the assignee’s rights are governed by Article 3.
Similarly, the duties of an obligor on a nonnegotiable instrument are governed by non-Article 9 law
unless the nonnegotiable instrument is a part of chattel paper, in which case the obligor is an
account debtor.

i. Receivables Under Government Entitlement Programs. This Article does not contain a defined
term that encompasses specifically rights to payment or performance under the many and varied
government entitlement programs. Depending on the nature of a right under a program, it could be
an account, a payment intangible, a general intangible other than a payment intangible, or another
type of collateral. The right also might be proceeds of collateral (e.g., crops).

6. Investment-Property-Related Definitions: “Commodity Account”; “Commaodity Contract”;
“Commodity Customer”; “Commaodity Intermediary”; “Investment Property.” These definitions are
substantially the same as the corresponding definitions in former Section 9-115. “Investment
property” includes securities, both certificated and uncertificated, securities accounts, security
entitlements, commodity accounts, and commodity contracts. The term investment property
includes a “securities account” in order to facilitate transactions in which a debtor wishes to create a
security interest in all of the investment positions held through a particular account rather than in
particular positions carried in the account. Former Section 9-115 was added in conjunction with
Revised Article 8 and contained a variety of rules applicable to security interests in investment
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property. These rules have been relocated to the appropriate sections of Article 9. See, e.g.,
Sections 9-203 (attachment), 9-314 (perfection by control), 9-328 (priority).

The terms “security,” “security entitement,” and related terms are defined in Section 8-102, and the
term “securities account” is defined in Section 8-501. The terms “commodity account,” “commodity
contract,” “commaodity customer,” and “commodity intermediary” are defined in this section.
Commodity contracts are not “securities” or “financial assets” under Article 8. See Section 8-103(f).
Thus, the relationship between commodity intermediaries and commodity customers is not
governed by the indirect-holding-system rules of Part 5 of Article 8. For securities, Article 9
contains rules on security interests, and Article 8 contains rules on the rights of transferees,
including secured parties, on such matters as the rights of a transferee if the transfer was itself
wrongful and gives rise to an adverse claim. For commodity contracts, Article 9 establishes rules
on security interests, but questions of the sort dealt with in Article 8 for securities are left to other
law.

The indirect-holding-system rules of Article 8 are sufficiently flexible to be applied to new
developments in the securities and financial markets, where that is appropriate. Accordingly, the
definition of “commadity contract” is narrowly drafted to ensure that it does not operate as an
obstacle to the application of the Article 8 indirect-holding-system rules to new products. The term
“commaodity contract” covers those contracts that are traded on or subject to the rules of a
designated contract market and foreign commodity contracts that are carried on the books of
American commodity intermediaries. The effect of this definition is that the category of commodity
contracts that are excluded from Article 8 but governed by Article 9 is essentially the same as the
category of contracts that fall within the exclusive regulatory jurisdiction of the federal Commaodity
Futures Trading Commission.

Commodity contracts are different from securities or other financial assets. A person who enters
into a commodity futures contract is not buying an asset having a certain value and holding it in
anticipation of increase in value. Rather the person is entering into a contract to buy or sell a
commodity at set price for delivery at a future time. That contract may become advantageous or
disadvantageous as the price of the commodity fluctuates during the term of the contract. The rules
of the commodity exchanges require that the contracts be marked to market on a daily basis; that

is, the customer pays or receives any increment attributable to that day’s price change. Because
commodity customers may incur obligations on their contracts, they are required to provide
collateral at the outset, known as “original margin,” and may be required to provide additional
amounts, known as “variation margin,” during the term of the contract.

The most likely setting in which a person would want to take a security interest in a commodity
contract is where a lender who is advancing funds to finance an inventory of a physical commodity
requires the borrower to enter into a commodity contract as a hedge against the risk of decline in
the value of the commodity. The lender will want to take a security interest in both the commodity
itself and the hedging commodity contract. Typically, such arrangements are structured as security
interests in the entire commaodity account in which the borrower carries the hedging contracts,
rather than in individual contracts.

One important effect of including commodity contracts and commodity accounts in Article 9 is to
provide a clearer legal structure for the analysis of the rights of commaodity clearing organizations
against their participants and futures commission merchants against their customers. The rules
and agreements of commodity clearing organizations generally provide that the clearing
organization has the right to liquidate any participant’s positions in order to satisfy obligations of the
participant to the clearing corporation. Similarly, agreements between futures commission
merchants and their customers generally provide that the futures commission merchant has the
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right to liquidate a customer’s positions in order to satisfy obligations of the customer to the futures
commission merchant.

The main property that a commodity intermediary holds as collateral for the obligations that the
commodity customer may incur under its commodity contracts is not other commodity contracts
carried by the customer but the other property that the customer has posted as margin. Typically,
this property will be securities. The commodity intermediary’s security interest in such securities is
governed by the rules of this Article on security interests in securities, not the rules on security
interests in commodity contracts or commodity accounts.

Although there are significant analytic and regulatory differences between commodities and
securities, the development of commodity contracts on financial products in the past few decades
has resulted in a system in which the commodity markets and securities markets are closely linked.
The rules on security interests in commodity contracts and commodity accounts provide a structure
that may be essential in times of stress in the financial markets. Suppose, for example that a firm
has a position in a securities market that is hedged by a position in a commodity market, so that
payments that the firm is obligated to make with respect to the securities position will be covered by
the receipt of funds from the commodity position. Depending upon the settlement cycles of the
different markets, it is possible that the firm could find itself in a position where it is obligated to
make the payment with respect to the securities position before it receives the matching funds from
the commodity position. If cross-margining arrangements have not been developed between the
two markets, the firm may need to borrow funds temporarily to make the earlier payment. The rules
on security interests in investment property would facilitate the use of positions in one market as
collateral for loans needed to cover obligations in the other market.

7. Consumer-Related Definitions: “Consumer Debtor”; “Consumer Goods”; “Consumer-goods
transaction”; “Consumer Obligor”; “Consumer Transaction.” The definition of “consumer goods”
(discussed above) is substantially the same as the definition in former Section 9-109. The
definitions of “consumer debtor,” “consumer obligor,” “consumer-goods transaction,” and “consumer
transaction” have been added in connection with various new (and old) consumer-related provisions
and to designate certain provisions that are inapplicable in consumer transactions.

“Consumer-goods transaction” is a subset of “consumer transaction.” Under each definition, both
the obligation secured and the collateral must have a personal, family, or household purpose.
However, “mixed” business and personal transactions also may be characterized as a
consumer-goods transaction or consumer transaction. Subparagraph (A) of the definition of
consumer-goods transactions and clause (i) of the definition of consumer transaction are primary
purposes tests. Under these tests, it is necessary to determine the primary purpose of the
obligation or obligations secured. Subparagraph (B) and clause (iii) of these definitions are satisfied
if any of the collateral is consumer goods, in the case of a consumer-goods transaction, or “is held
or acquired primarily for personal, family, or household purposes,” in the case of a consumer
transaction. The fact that some of the obligations secured or some of the collateral for the
obligation does not satisfy the tests (e.g., some of the collateral is acquired for a business purpose)
does not prevent a transaction from being a “consumer transaction” or “consumer-goods
transaction.”

8. Filing-Related Definitions: “Continuation Statement”; “File Number”; “Filing Office”; “Filing-office
Rule”; “Financing Statement”; “Fixture Filing”; “Manufactured-Home Transaction”; “New Debtor”;
“Original Debtor”; “Public-Finance Transaction”; “Termination Statement”; “Transmitting Utility.”
These definitions are used exclusively or primarily in the filing-related provisions in Part 5. Most are
self-explanatory and are discussed in the Comments to Part 5. A financing statement filed in a
manufactured-home transaction or a public-finance transaction may remain effective for 30 years
instead of the 5 years applicable to other financing statements. See Section 9-515(b). The
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definitions relating to medium neutrality also are significant for the filing provisions. See
Comment 9.

The definition of “transmitting utility” has been revised to embrace the business of transmitting
communications generally to take account of new and future types of communications technology.
The term designates a special class of debtors for whom separate filing rules are provided in Part 5,
thereby obviating the many local fixture filings that would be necessary under the rules of Section
9-501 for a far-flung public-utility debtor. A transmitting utility will not necessarily be regulated by or
operating as such in a jurisdiction where fixtures are located. For example, a utility might own
transmission lines in a jurisdiction, although the utility generates no power and has no customers in
the jurisdiction.

9. Definitions Relating to Medium Neutrality.

a. “Record.” In many, but not all, instances, the term “record” replaces the term “writing” and
“written.” A “record” includes information that is in intangible form (e.g., electronically stored) as
well as tangible form (e.g., written on paper). Given the rapid development and commercial
adoption of modern communication and storage technologies, requirements that documents or

communications be “written,” “in writing,” or otherwise in tangible form do not necessarily reflect or
aid commercial practices.

A “record” need not be permanent or indestructible, but the term does not include any oral or other
communication that is not stored or preserved by any means. The information must be stored on
paper or in some other medium. Information that has not been retained other than through human
memory does not qualify as a record. Examples of current technologies commercially used to
communicate or store information include, but are not limited to, magnetic media, optical discs,
digital voice messaging systems, electronic mail, audio tapes, and photographic media, as well as
paper. “Record” is an inclusive term that includes all of these methods of storing or communicating
information. Any “writing” is a record. A record may be authenticated. See Comment 9.b. A
record may be created without the knowledge or intent of a particular person.

Like the terms “written” or “in writing,” the term “record” does not establish the purposes, permitted
uses, or legal effect that a record may have under any particular provision of law. Whatever is filed
in the Article 9 filing system, including financing statements, continuation statements, and
termination statements, whether transmitted in tangible or intangible form, would fall within the
definition. However, in some instances, statutes or filing-office rules may require that a paper
record be filed. In such cases, even if this Article permits the filing of an electronic record,
compliance with those statutes or rules is necessary. Similarly, a filer must comply with a statute or
rule that requires a particular type of encoding or formatting for an electronic record.

This Article sometimes uses the terms “for record,” “of record,” “record or legal title,” and “record
owner.” Some of these are terms traditionally used in real-property law. The definition of “record”
in this Article now explicitly excepts these usages from the defined term. Also, this Article refers to
a record that is filed or recorded in real-property recording systems to record a mortgage as a
“record of a mortgage.” This usage recognizes that the defined term “mortgage” means an interest
in real property; it does not mean the record that evidences, or is filed or recorded with respect to,
the mortgage.

b. “Authenticate”; “Communicate”; “Send.” The terms “authenticate” and “authenticated” generally
replace “sign” and “signed.” “Authenticated” replaces and broadens the definition of “signed,” in
Section 1-201, to encompass authentication of all records, not just writings. (References to
authentication of, e.g., an agreement, demand, or notification mean, of course, authentication of a
record containing an agreement, demand, or notification.) The terms “communicate” and “send”
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also contemplate the possibility of communication by nonwritten media. These definitions include
the act of transmitting both tangible and intangible records. The definition of “send” replaces, for
purposes of this Article, the corresponding term in Section 1-201. The reference to “usual means of
communication” in that definition contemplates an inquiry into the appropriateness of the method of
transmission used in the particular circumstances involved.

10. Scope-Related Definitions.

a. Expanded Scope of Article: “Agricultural Lien”; “Consignment”; “Payment Intangible”;
“Promissory Note.” These new definitions reflect the expanded scope of Article 9, as provided in
Section 9-109(a).

b. Reduced Scope of Exclusions: “Governmental Unit”; “Health-Care-Insurance Receivable”;
“Commercial Tort Claims.” These new definitions reflect the reduced scope of the exclusions,
provided in Section 9-109(c) and (d), of transfers by governmental debtors and assignments of
interests in insurance policies and commercial tort claims.

11. Choice-of-Law-Related Definitions: “Certificate of Title”; “Governmental Unit”; “Jurisdiction of
Organization”; “Registered Organization”; “State.” These new definitions reflect the changes in the
law governing perfection and priority of security interests and agricultural liens provided in Part 3,
Subpart 1.

Not every organization that may provide information about itself in the public records is a “registered
organization.” For example, a general partnership is not a “registered organization,” even if it files a
statement of partnership authority under Section 303 of the Uniform Partnership Act (1994) or an
assumed name (“dba”) certificate. This is because the State under whose law the partnership is
organized is not required to maintain a public record showing that the partnership has been
organized. In contrast, corporations, limited liability companies, and limited partnerships are
“registered organizations.”

12. Deposit-Account-Related Definitions: “Deposit Account”; “Bank.” The revised definition of
“deposit account” incorporates the definition of “bank,” which is new. The definition derives from the
definitions of “bank” in Sections 4-105(1) and 4A-105(a)(2), which focus on whether the
organization is “engaged in the business of banking.”

Deposit accounts evidenced by Article 9 “instruments” are excluded from the term “deposit
account.” In contrast, former Section 9-105 excluded from the former definition “an account
evidenced by a certificate of deposit.” The revised definition clarifies the proper treatment of
nonnegotiable or uncertificated certificates of deposit. Under the definition, an uncertificated
certificate of deposit would be a deposit account (assuming there is no writing evidencing the
bank’s obligation to pay) whereas a nonnegotiable certificate of deposit would be a deposit account
only if it is not an “instrument” as defined in this section (a question that turns on whether the
nonnegotiable certificate of deposit is “of a type that in ordinary course of business is transferred by
delivery with any necessary indorsement or assignment.”)

A deposit account evidenced by an instrument is subject to the rules applicable to instruments
generally. As a consequence, a security interest in such an instrument cannot be perfected by
“control” (see Section 9-104), and the special priority rules applicable to deposit accounts (see
Sections 9-327 and 9-340) do not apply.

The term “deposit account” does not include “investment property,” such as securities and security
entittements. Thus, the term also does not include shares in a money-market mutual fund, even if
the shares are redeemable by check.
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13. Proceeds-Related Definitions: “Cash Proceeds”; “Noncash Proceeds”; “Proceeds.” The
revised definition of “proceeds” expands the definition beyond that contained in former Section
9-306 and resolves ambiguities in the former section.

a. Distributions on Account of Collateral. The phrase “whatever is collected on, or distributed on
account of, collateral,” in subparagraph (B), is broad enough to cover cash or stock dividends
distributed on account of securities or other investment property that is original collateral. Compare
former Section 9-306 (“Any payments or distributions made with respect to investment property
collateral are proceeds.”). This section rejects the holding of Hastie v. FDIC, 2 F.3d 1042 (10th Cir.
1993) (postpetition cash dividends on stock subject to a prepetition pledge are not “proceeds” under
Bankruptcy Code Section 552(b)), to the extent the holding relies on the Article 9 definition of
“proceeds.”

b. Distributions on Account of Supporting Obligations. Under subparagraph (B), collections on and
distributions on account of collateral consisting of various credit-support arrangements (“supporting
obligations,” as defined in Section 9-102) also are proceeds. Consequently, they are afforded
treatment identical to proceeds collected from or distributed by the obligor on the underlying
(supported) right to payment or other collateral. Proceeds of supporting obligations also are
proceeds of the underlying rights to payment or other collateral.

c. Proceeds of Proceeds. The definition of “proceeds” no longer provides that proceeds of
proceeds are themselves proceeds. That idea is expressed in the revised definition of “collateral” in
Section 9-102. No change in meaning is intended.

d. Proceeds Received by Person Who Did Not Create Security Interest. When collateral is sold
subject to a security interest and the buyer then resells the collateral, a question arose under former
Article 9 concerning whether the “debtor” had “received” what the buyer received on resale and,
therefore, whether those receipts were “proceeds” under former Section 9-306(2). This Article
contains no requirement that property be “received” by the debtor for the property to qualify as
proceeds. Itis necessary only that the property be traceable, directly or indirectly, to the original
collateral.

e. Cash Proceeds and Noncash Proceeds. The definition of “cash proceeds” is substantially the
same as the corresponding definition in former Section 9-306. The phrase “and the like” covers
property that is functionally equivalent to “money, checks, or deposit accounts,” such as some
money-market accounts that are securities or part of securities entittements. Proceeds other than
cash proceeds are noncash proceeds.

14. Consignment-Related Definitions: “Consignee”; “Consignment”; “Consignor.” The definition of
“consignment” excludes, in subparagraphs (B) and (C), transactions for which filing would be
inappropriate or of insufficient benefit to justify the costs. A consignment excluded from the
application of this Article by one of those subparagraphs may still be a true consignment; however,
it is governed by non-Article 9 law. The definition also excludes, in subparagraph (D), what have
been called “consignments intended for security.” These “consignments” are not bailments but
secured transactions. Accordingly, all of Article 9 applies to them. See Sections 1-201(37),
9-109(a)(1). The “consignor” is the person who delivers goods to the “consignee” in a consignment.

The definition of “consignment” requires that the goods be delivered “to a merchant for the purpose
of sale.” If the goods are delivered for another purpose as well, such as milling or processing, the
transaction is a consignment nonetheless because a purpose of the delivery is “sale.” On the other
hand, if a merchant-processor-bailee will not be selling the goods itself but will be delivering to
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buyers to which the owner-bailor agreed to sell the goods, the transaction would not be a
consignment.

15. “Accounting.” This definition describes the record and information that a debtor is entitled to
request under Section 9-210.

16. “Document.” The definition of “document” is unchanged in substance from the corresponding
definitions in former Section 9-105. See Section 1-201(15) and Comment 15.

17. “Encumbrance”; “Mortgage.” The definitions of “encumbrance” and “mortgage” are unchanged
in substance from the corresponding definitions in former Section 9-105. They are used primarily in
the special real-property-related priority and other provisions relating to crops, fixtures, and
accessions.

18. “Fixtures.” This definition is unchanged in substance from the corresponding definition in
former Section 9-313. See Section 9-334 (priority of security interests in fixtures and crops).

19. “Good Faith.” This Article expands the definition of “good faith” to include “the observance of
reasonable commercial standards of fair dealing.” The definition in this section applies when the
term is used in this Article, and the same concept applies in the context of this Article for purposes
of the obligation of good faith imposed by Section 1-203. See subsection (c).

20. “Lien Creditor” This definition is unchanged in substance from the corresponding definition in
former Section 9-301.

21. “New Value.” This Article deletes former Section 9-108. Its broad formulation of new value,
which embraced the taking of after-acquired collateral for a pre-existing claim, was unnecessatry,
counterintuitive, and ineffective for its original purpose of sheltering after-acquired collateral from
attack as a voidable preference in bankruptcy. The new definition derives from Bankruptcy Code
Section 547(a). The term is used with respect to temporary perfection of security interests in
instruments, certificated securities, or negotiable documents under Section 9-312(e) and with
respect to chattel paper priority in Section 9-330.

22. “Person Related To.” Section 9-615 provides a special method for calculating a deficiency or
surplus when “the secured party, a person related to the secured party, or a secondary obligor”
acquires the collateral at a foreclosure disposition. Separate definitions of the term are provided
with respect to an individual secured party and with respect to a secured party that is an
organization. The definitions are patterned on the corresponding definition in Section 1.301(32) of
the Uniform Consumer Credit Code (1974).

23. “Proposal.” This definition describes a record that is sufficient to propose to retain collateral in
full or partial satisfaction of a secured obligation. See Sections 9-620, 9-621, 9-622.

24. "Pursuant to Commitment.” This definition is unchanged in substance from the corresponding
definition in former Section 9-105. It is used in connection with special priority rules applicable to
future advances. See Section 9-323.

25. “Software.” The definition of “software” is used in connection with the priority rules applicable
to purchase-money security interests. See Sections 9-103, 9-324. Software, like a payment
intangible, is a type of general intangible for purposes of this Article. See Comment 4.a., above,
regarding the distinction between “goods” and “software.”
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26. Terminology: “Assignment” and “Transfer.” In numerous provisions, this Article refers to the
“assignment” or the “transfer” of property interests. These terms and their derivatives are not
defined. This Article generally follows common usage by using the terms “assignment” and “assign”
to refer to transfers of rights to payment, claims, and liens and other security interests. It generally
uses the term “transfer” to refer to other transfers of interests in property. Except when used in
connection with a letter-of-credit transaction (see Section 9-107, Comment 4), no significance
should be placed on the use of one term or the other. Depending on the context, each term may
refer to the assignment or transfer of an outright ownership interest or to the assignment or transfer
of a limited interest, such as a security interest.

Section 679.1031, regarding purchase-money security interest, application of payments, and
burden of establishing.

1. Source. Former Section 9-107.

2. Scope of This Section. Under Section 9-309(1), a purchase-money security interest in
consumer goods is perfected when it attaches. Sections 9-317 and 9-324 provide special priority
rules for purchase-money security interests in a variety of contexts. This section explains when a
security interest enjoys purchase-money status.

3. “Purchase-Money Collateral”; “Purchase-Money Obligation”; “Purchase-Money Security
Interest.” Subsection (a) defines “purchase-money collateral” and “purchase-money obligation.”
These terms are essential to the description of what constitutes a purchase-money security interest
under subsection (b). As used in subsection (a)(2), the definition of “purchase-money obligation,”
the “price” of collateral or the “value given to enable” includes obligations for expenses incurred in
connection with acquiring rights in the collateral, sales taxes, duties, finance charges, interest,
freight charges, costs of storage in transit, demurrage, administrative charges, expenses of
collection and enforcement, attorney’s fees, and other similar obligations.

The concept of “purchase-money security interest” requires a close nexus between the acquisition
of collateral and the secured obligation. Thus, a security interest does not qualify as a
purchase-money security interest if a debtor acquires property on unsecured credit and
subsequently creates the security interest to secure the purchase price.

4. Cross-Collateralization of Purchase-Money Security Interests in Inventory. Subsection (b)(2)
deals with the problem of cross-collateralized purchase-money security interests in inventory.
Consider a simple example:

Example: Seller (S) sells an item of inventory (Item 1) to Debtor (D), retaining a security interest
in ltem 1 to secure Item 1's price and all other obligations, existing and future, of Dto S. S then
sells another item of inventory to D (Item 2), again retaining a security interest in Item 2 to
secure Item 2's price as well as all other obligations of D to S. D then pays to S Item 1's price.
D then sells Item 2 to a buyer in ordinary course of business, who takes Item 2 free of S’s
security interest.

Under subsection (b)(2), S’s security interest in Item 1 securing Item 2's unpaid price would be a
purchase-money security interest. This is so because S has a purchase-money security interest in
Item 1, ltem 1 secures the price of (a “purchase-money obligation incurred with respect to”) Item 2
(“other inventory”), and Item 2 itself was subject to a purchase-money security interest. Note that,
to the extent Item 1 secures the price of Iltem 2, S’s security interest in Item 1 would not be a
purchase-money security interest under subsection (b)(1). The security interest in Item 1 is a
purchase-money security interest under subsection (b)(1) only to the extent that Item 1 is
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“purchase-money collateral,” i.e., only to the extent that Item 1 “secures a purchase-money
obligation incurred with respect to that collateral” (i.e., Item 1). See subsection (a)(1).

5. Purchase-Money Security Interests in Goods and Software. Subsections (b) and (c) limit
purchase-money security interests to security interests in goods, including fixtures, and software.
Otherwise, no change in meaning from former Section 9-107 is intended. The second sentence of
former Section 9-115(5)(f) made the purchase-money priority rule (former Section 9-312(4))
inapplicable to investment property. This section’s limitation makes that provision unnecessary.

Subsection (c) describes the limited circumstances under which a security interest in goods may be
accompanied by a purchase-money security interest in software. The software must be acquired by
the debtor in a transaction integrated with the transaction in which the debtor acquired the goods,
and the debtor must acquire the software for the principal purpose of using the software in the
goods. “Software” is defined in Section 9-102.

6. Consignments. Under former Section 9-114, the priority of the consignor’s interest is similar to
that of a purchase-money security interest. Subsection (d) achieves this result more directly, by
defining the interest of a “consignor,” defined in Section 9-102, to be a purchase-money security
interest in inventory for purposes of this Article. This drafting convention obviates any need to set
forth special priority rules applicable to the interest of a consignor. Rather, the priority of the
consignor’s interest as against the rights of lien creditors of the consignee, competing secured
parties, and purchasers of the goods from the consignee can be determined by reference to the
priority rules generally applicable to inventory, such as Sections 9-317, 9-320, 9-322, and 9-324.
For other purposes, including the rights and duties of the consignor and consignee as between
themselves, the consignor would remain the owner of goods under a bailment arrangement with the
consignee. See Section 9-319.

7. Provisions.

a. “Dual-Status” Rule. This Article approves what some cases have called the “dual-status” rule,
under which a security interest may be a purchase-money security interest to some extent and a
non-purchase-money security interest to some extent. (Concerning consumer-goods transactions,
see subsection (h) and Comment 8.) Some courts have found this rule to be explicit or implicit in
the words “to the extent,” found in former Section 9-107 and continued in subsections (b)(1) and
(b)(2). The rule is made explicit in subsection (e). For non-consumer-goods transactions, this
Article rejects the “transformation” rule adopted by some cases, under which any
cross-collateralization, refinancing, or the like destroys the purchase-money status entirely.

Consider, for example, what happens when a $10,000 loan secured by a purchase-money
security interest is refinanced by the original lender, and, as part of the transaction, the debtor
borrows an additional $2,000 secured by the collateral. Subsection (f) resolves any doubt that
the security interest remains a purchase-money security interest. Under subsection (b),
however, it enjoys purchase-money status only to the extent of $10,000.

b. Allocation of Payments. Continuing with the example, if the debtor makes a $1,000 payment on
the $12,000 obligation, then one must determine the extent to which the security interest remains a
purchase-money security interest -- $9,000 or $10,000. Subsection (e)(1) expresses the overriding
principle, applicable in cases other than consumer-goods transactions, for determining the extent to
which a security interest is a purchase-money security interest under these circumstances:
freedom of contract, as limited by principle of reasonableness. An unconscionable method of
application, for example, is not a reasonable one and so would not be given effect under subsection
(e)(1). Inthe absence of agreement, subsection (e)(2) permits the obligor to determine how
payments should be allocated. If the obligor fails to manifest its intention, obligations that are not
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secured will be paid first. (As used in this Article, the concept of “obligations that are not secured”
means obligations for which the debtor has not created a security interest. This concept is different
from and should not be confused with the concept of an “unsecured claim” as it appears in
Bankruptcy Code Section 506(a).) The