HB 601, Second Engrossed/ntc

1 Abill to be entitled

2 An act relating to judgnents and |iens;

3 anending s. 55.201, F.S.; conformng

4 term nol ogy; amending s. 55.202, F.S.

5 clarifying enforceabl e judgnents subject to

6 | aw; anending s. 55.203, F.S.; providing for

7 el ectronic filing of liens, assessnents,

8 warrants, and judgnments directly into database;
9 anending s. 55.204, F.S.; clarifying content of
10 judgnent lien certificates; conformng

11 term nology and clarifying fil ekeepi ng of

12 judgnent lien files by the Departnent of State;
13 providing that filing of a judgnent lien

14 certificate does not extend the life of a

15 judgnent, order, decree, or warrant; anending
16 s. 55.205, F.S.; clarifying the effect of

17 judgnent |iens upon buyers who buy wi thout

18 notice as defined in s. 678.1051, F.S.

19 provi di ng an exenption for fraudul ent
20 conveyances; anending s. 55.206, F.S.
21 conform ng terni nol ogy regardi ng amendnents of
22 judgnent lien files; anending s. 55.207, F.S.
23 conform ng terninol ogy regarding correction of
24 judgnent lien files; anending s. 55.208, F.S.
25 conform ng term nol ogy regardi ng ef fect of
26 filed judgnent liens on wits of execution
27 previously delivered to sheriffs; anending s.
28 55.209, F.S.; clarifying provisions regarding
29 processing fees of judgnent lien filing;
30 anmending s. 55.604, F.S.; elinmnating
31 requirenent to file foreign judgnents with the
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Departnent of State; anmending s. 55.605, F.S.
elimnating requirenents that the Secretary of
State maintain a list of foreign jurisdictions
recogni zi ng judgnents; anmending s. 56.21, F.S.
clarifying provisions regardi ng execution

sal es; anmending s. 56.27, F.S.; clarifying
provi sions regardi ng execution and paynents

t hereunder; anending s. 77.01, F.S.; providing
that certain debts related to negotiabl e
instrunents are not subject to garnishnent;
anending s. 77.041, F.S.; providing that only

i ndi vi dual s subj ect to garnishnment nust be
provided a "Notice to Defendant"; anending s.
678.1051, F.S.; providing that a judgnent lien
certificate does not constitute an adverse

cl ai magainst a financial asset; anending s.
713.901, F.S., the Florida Uniform Federal Lien
Regi stration Act; providing procedures for
filing docunentation relating to federal |iens;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 55.201, Florida Statutes, is
amended to read:

55.201 Central database of judgnent |iens on persona
property.--The Departnent of State shall maintain a database
of judgnent lien files reeords established in accordance with
ss. 55.201-55. 209.

Section 2. Section 55.202, Florida Statutes, is
amended to read:

2
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55.202 Judgnents, orders, and decrees; lien on
personal property.--

(1) A judgnent lien securing the unpaid anount of any
noney judgnent nmay be acquired by the hol der of a judgnent
enteret—by:

(a) Enforceable in this state under its |laws or the
| aws of the United States Aeourt—oef—t+his——state-

© 00 N O O W DN P

§

17 (b)te)r Entered by an issuing tribunal with respect to
18 | a support order being enforced in this state pursuant to

19 | chapter 88; or

20 (c) - Enforceabl e by operation of |aw pursuant to s.
21 | 61.14(6).

22 (2) A judgnment lien may be acquired on a the judgment
23 | debtor's interest in all personal property in this state

24 | subject to execution under s. 56.061 in—this—state, other than
25| fixtures, noney, negotiable instrunents, and nortgages.

26 (a) A judgnent lien is acquired by filing recording a
27 | judgnment lien certificate in accordance with s. 55.203 with
28 | the Departnent of State after the judgnent has becone fina

29| and if no stay of the judgnent or its enforcenent is then in
30 | effect at—thetime—the—certifiecateisfited

31
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(b) For any tax lien, warrant, e+ assessnent, or

judgnent collected by the Departnent of Revenue grantetd—by—t+aw
I ey it ead b F
enurerated—n——s—72-06%%, a judgnent lien may be acquired by
filing the judgnent lien certificate i nformati on recerding—the
H-enr or warrant with the Departnent of State in accordance
with s. 55.202(5).
(c) Except as provided in s. 55.208, the effective

date of a judgnent lien is the date, including the tine of

day, of filing. Although Ajudgrent—en—+s—effective—as—of
the—date—of—reecording,—but- no lien attaches to property, and a

credi tor does not becone a lien creditor as to |iens under

chapter 679,until the debtor acquires an interest in the

property, priority anong conpeting judgnent liens is

determined in order of filing date and tine.
(d) Except as provided in s. 55.204(3), a judgnent
creditor may file reecoerd only one effective judgnment |ien

certificate based upon a particul ar judgnent.

(3) Except as otherwi se provided in s. 55.208, the
priority of a judgnent lien acquired in accordance with this
section or s. 55.204(3) is established at the date and tine
the judgnment lien is fil ed recorded—Sueh—judgrent—tHen—+s
deered—recorded—as—of—i+ts—effecti-ve—date—asprovided—+n—this
section—or—s—55204(3).

(4) As used in ss. 55.201-55.209, the terns "hol der of
a judgnment" and "judgnent creditor” include the Departnent of
Revenue with respect to a judgnent being enforced by the
Departnent of Revenue as the state |V-D agency.

(5) Liens, assessnents, warrants, or judgnments filed

pursuant to paragraph (2)(b)atmni-stered—by—or——secured—on
behalfof it ead by f

4
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1| state may be filed directly into the central database by the

2 | Departnent of Revenue steh—agercy—or—stubdiviston through

3| electronic or informati on data exchange prograns approved by

4| the Departnent of State. Such filings nust contain the

5]information set forth in s. 55.203(1).

6 Section 3. Section 55.203, Florida Statutes, is

7 | anended to read:

8 55.203 Judgnent lien certificate; content, recording,

9 | and i ndexi ng. - -
10 (1) An original judgnment lien certificate—as—provided
11 | H—s—55—2682nust i ncl ude:
12 (a) The legal nanme of each judgnent debtor and, if a
13 | recorded legal entity, the registered nanme and docunent filing
14 | nunber as shown in the records of the Departnent of State.
15 (b) The |l ast known address and social—secturitynunber;-
16 | ted L e . ber . e . hied
17 e r . it ead
18 by ey ’ I et
19 | iHdentfH—ecationrnurber—of—each—judgrent—debtor—execept—that—n
20 | eases—of—defautt—judgrentst he social security nunber must—be
21 | ihaetuded—onty—if—knoewn,or federal enployer identification
22 | nunber of each judgnent debtor if shown on the judgnment
23 | itself.
24 (c) The legal nane of the judgnent creditor and, if a
25| recorded legal entity, the registered name and docunent filing
26 | nunber as shown in the records of the Departnent of State, and
27 | the nane of the judgnent creditor's attorney or duly
28 | authori zed representative, if any.
29 (d) The address ant—soectral—securitynunber—or—federat
30 | enptoyer—dentiHeattoen—mnurwber of the judgnent creditor
31

5
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1 (e) The identity of the court which entered the

2 | judgnent and the case nunber and the date the witten judgnment

3| was entered.

4 (f) The anount due on the noney judgnent and the

5| applicable interest rate.

6 (g) The signature of the judgment creditor or the

7 | judgnent creditor's attorney or duly authorized

8 | representative

9 (h) Wth respect to a lien acquired ereated by a
10 | delivery of a wit of execution to a sheriff prior to Cctober
11 ] 1, 2001, an affidavit by the judgnent creditor which attests
12 | that the person or entity possesses any docunentary evidence
13| of the date of delivery of the wit, and a statenent of that
14 | date or a certification by the sheriff of the date as provided
15|1in s. 30.17(4).
16 (2) A second judgnent lien certificate, as provided in
17| s. 55.204(3), nust include the information required in
18 | subsection (1) and nust state the file nunber assigned to the
19| file reeerd of the original judgnent lien certificate, the
20 | noney anount remrmi ning unpaid, and the interest accrued
21 | thereon.
22 (3) An anendnent, as provided in s. 55.206, or a
23 | correction statenent, as provided in s. 55.207, nust state the
24 | file nunber of the judgnent lien file reeerd to which the
25 | anendnent or correction statenent relates and nust state the
26 | action, change, or statenent to be added.
27 (4) The Departnent of State shall examine, for
28 | compliance with ss. 55.201-55.209, each docunent subnmitted for
29 | filing recording and shall accept or reject the docunent
30 | accordingly. For each judgnent lien certificate filed
31 | recorded, the departnent shall

6
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1 (a) Create a file record.
2 (b) Assign a unique file nunber to the record.
3 (c) Include the date and tine of filing of the
4] judgnent lien certificate.
5 (d) Mintain the file reecord in a database accessibl e
6| to the public via the Internet.
7 (e) Index the judgnent lien certificate according to
8 | the nane of each judgnent debtor
9 (f) Index all subsequently filed docunents relating to
10| an original judgnent lien certificate in a manner that
11| associates themto the original judgnent lien certificate.
12 (5) Fhe—vakdity—of A judgnent lien certificate
13 | substantially satisfying the requirenents of this section is
14 | effective even if it has mnor errors or onissions that nake
15| the filing recorded—under—this—section—raynot—be—defeatedby
16 | techncat—or—eterica—er+tors—made—+n—good—ta-th—which—arenot
17 | seriously m sl eadi ngr—noer—ay—any—ectarmof—estoppet—be—based
18 | en—sueh—errors.
19 (6) The Departnent of State shall prescribe nandatory
20| fornms of all docunents to be filed under this section
21 Section 4. Section 55.204, Florida Statutes, is
22 | anended to read:
23 55.204 Duration and continuation of judgnent lien
24 | destruction of records.--
25 (1) Except as provided in this section, a judgnment
26 | lien acquired under s. 55.202 | apses and becones invalid 5
27 | years after the date of filing reecoreing the judgnent |ien
28 | certificate.
29 (2) Liens securing the paynent of child support or tax
30| obligations as set forth in s. 95.091(1)(b) shall not I|apse
31| until 20 years after the date of the original filing of the
7
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warrant or other docunent required by law to establish a lien

No second lien based on the original filing nmay be obtained.
(3) At any tine within 6 nonths before or 6 nonths

after the schedul ed | apse of a judgnent |ien under subsection

(1), the judgnment creditor may acquire a second judgnent |ien
by filing reeording a new judgnment lien certificate. The
effective date of the second judgnent lien is becofres

e . I I . 4 el v
or—on the date and tine on which the judgnent lien certificate
is filed recorded—whichever—stater—Thesecondjudgrent
H-en—is—deerredrecorded—on—its—effective—date. The second
judgnent lien is deerredt a new judgnent lien and not a

continuation of the original judgnent lien. The second
judgnent lien permanently | apses and becones invalid 5 years
after its filing effeeti+ve date, and no additional |iens based
on the original judgnent or any judgnent based on the origina
judgnent may be acquired ebtained.

(4) A judgnent lien continues only as to item zed

property for an additional 90 days after | apse of the lien
Such judgnent lien will continue only if:

(a) The property had been item zed and its | ocation
described with sufficient particularity in the instructions
for |levy;

(b) The levy had been delivered to the sheriff prior
to the date of lapse of the lien to pernit the sheriff to act;
and

(c) The property was located in the county in which
the sheriff has jurisdiction at the tine of delivery of the
instruction for |evy. Subsequent renoval of the property does
not defeat the lien. A court nay order continuation of the

8
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lien beyond the 90-day period on a show ng that extraordinary
ci rcunst ances have prevented |evy.

(5) The date of | apse of a judgnent |ien whose
enforceability has been tenporarily stayed or enjoined as a
result of any legal or equitable proceeding is tolled until 30
days after the stay or injunction is term nated.

(6) The Departnent of State shall naintain each
judgnent lien file reeord and all information contained

therein for a minimumof 1 year after the judgnent lien |apses
in accordance with this section
(7) Nothing in this section shall be construed to

extend the life of a judgnent lien beyond the tine that the

underlying judgnent, order, decree, or warrant otherw se

expires or becones invalid pursuant to | aw

Section 5. Section 55.205, Florida Statutes, is
amended to read:

55.205 Effect of judgnent lien.--

(1) Awvalid judgnent lien gives the judgnent creditor

the right to proceed agai nst take—poessessiton—of the property
of the debtor subjeet—toe—+evy through wit of execution

garni shnent, or other judicial process. A judgnent creditor

who has not acquired recerded a judgnent lien as provided in
s. 5b5.202 eertifiecate—in—-accordance—wth—s—55-2063 or whose
lien has | apsed may neverthel ess proceed agai nst take

possesston—of the judgnent debtor's property through sueh
ot her judicial process. Such A judgnent creditor proceedi ng by

writ of execution acquires ebtains a lien as of the tine of

|l evy and only on the property |evied upon. Except as provided
in s. 55.208, such judgnment creditor takes subject to the
clains and interest of priority judgnment creditors.

9
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1 (2) A buyer in the ordinary course of business as
2| defined in s. 671.201(9) takes free of a judgnent |ien
3| acquired as provided in s. 55.202 or s. 55.204 ereated—under
4 | this—seet+onr even though the buyer knows of its existence. A
5| valid security interest as defined in chapter 679 in
6 | after-acquired property of the judgnent debtor which is
7 | perfected before the debtor acquires an interest in the
8 | property prior—to—the—effective—date—of—ajudgrent—tien takes
9| priority over the judgnent lien on the after-acquired
10 | property.
11 (3) An individual buyer of goods for personal, fanly,
12 | or househol d use who buys the goods froma seller who held the
13 | goods for personal, famly, or household use, and who pays
14 | val ue without know edge that the goods are subject to a
15 ] judgnent lien, is entitled, to the extent of the val ue paid,
16 | to a lien on the goods superior to the judgnent lien. If the
17 | buyer has nmade i nprovenents to the goods, or other reasons
18 | justify doing so, a court may adjust the anount secured by the
19| lien as the equities may require. This subsection shall not
20 | apply to:
21 (a) Atransfer to arelative or an insider of the
22 | judgnment debtor, as such are defined at s. 726.102;
23 (b) A fraudulent transfer, as defined by s. 726. 105,
24 | s. 726.106, or 11 U S.C 548;
25 (c) A fraudul ent asset conversion as defined by s.
26 | 222. 30;
27 (d) Twenty-five percent of the transfer of goods by a
28 | judgnent debtor the val ue of which, in the aggregate, exceeds
29 [$10, 000;
30
31

10
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1 (e) Fifty percent of the transfer of goods by a

2 | judgnent debtor the value of which, in the aggregate, exceeds

3 [$20, 000;

4 (f) Seventy-five percent of the transfer of goods by a

5] judgnent debtor the value of which, in the aggregate, exceeds

6 [$25, 000; or

7 (g) Any transfer of goods by a judgnent debtor the

8 | val ue of which, in the aggregate, exceeds $30, 000.

9 (4) A buyer of stock in a corporation takes free of a
10| judgnent lien hereunder if the buyer pays value in good faith
11 [ without notice as defined in s. 678.1051
12 Section 6. Section 55.206, Florida Statutes, is
13 | anended to read:

14 55.206 Anendrment of judgnent lien file reeord;
15| termination, partial release, assignnment, continuation
16 | tolling, correction.--
17 (1) An anendnent to a judgnent |ien acquired as
18 | provided under s. 55.202 may be fil ed recorded by or on behal f
19 | of the judgnment creditor of record, which may provide for
20 (a) The ternmination, partial release, or assignnent of
21| the judgnent creditor's interest in a judgnment |ien
22 (b) The continuation and ternination of the
23| continuation of a judgnent lien, as provided in s. 55.204(4);
24 (c) The tolling and termnation of the tolling of a
25| | apse of a judgnment lien, as provided in s. 55.204(5); or
26 (d) The correction or change of any other information
27 | provided in the reecerd—of—a judgnent lien file.
28 (2) Wthin 30 days following receipt of a witten
29 | demand by a judgnent debtor after the obligation underlying a
30| judgnent lien has been fully or partially rel eased, the
31| judgnent |ienhol der nust deliver to the judgnent debtor a

11
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1| witten statenent indicating that there is no longer a claim
2| for alien on the personal property of the judgnent debtor or
3| that the judgnent lien has been partially rel eased and setting
4| forth the value of the lien remaining unpaid as of the date of
5| the statenent. A statenent signed by an assi gnee nust include
6 | or be acconpanied by a separate witten acknow edgenent of

7 | assignnent signed by or for the benefit of the judgnent

8| creditor of record. If the judgnent lienholder fails to

9| deliver such a statenent within 30 days after proper witten
10 | denand therefor, the judgnent lienholder is liable to the

11 | judgnent debtor for $100, and for any actual or consequenti al
12 | danmages, including reasonable attorney's fees, caused by such
13| failure to the judgnent debtor

14 3) The judgment debtor, the judgnment creditor, or

15| assignee may file such statenent with the Departnent of State.
16 Section 7. Section 55.207, Florida Statutes, is

17 | anended to read:

18 55.207 Correction of judgnment lien file reeoerd. --

19 (1) A person may file with the Departnent of State a
20 | correction statement with respect to a judgnent lien file
21 | record, as provided in s. 55.203, indexed under any the
22 | person's nane, if the person believes that the file reeord is
23 | inaccurate or that the judgnent lien certificate was
24 | wongfully filed.
25 (2) A correction statenent nust:
26 (a) State the judgnent debtor naned and the file
27 | nunber assigned to the judgnent lien file reeerd to which the
28 | correction statenent rel ates;
29 (b) Indicate that it is a correction statenent;
30
31

12
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1 (c) Provide the basis for the person's belief that the

2] judgnent lien certificate was wongfully filed or the file

3| reeerd is i naccurate; and

4 (d) Indicate the manner in which the person believes

5| the file reeord should be corrected to cure any inaccuracy.

6 (3) The departnent shall ensure that a correction

7| statenment is indexed and available in the sane manner as any

8| filed recorded lien certificate in the central database of

9| judgnent lien files records.

10 (4) The filing of a correction statenent does not

11| affect the effectiveness of the judgnent lien or other filing

12 | fHited—+ecord.

13 Section 8. Section 55.208, Florida Statutes, is

14 | anended to read:

15 55.208 Effect of filed reeorded judgnent lien on wits

16 | of execution previously delivered to a sheriff.--

17 (1) Any lien created by a wit of execution which has

18 | been delivered to the sheriff of any county before Cctober 1,

19| 2001, remnins in effect for 2 years thereafter as to any

20 | property of the judgnent debtor located in that county before

21| Cctober 1, 2001, and renmaining within that county after that

22 | date. As to any property of the judgnent debtor brought into

23| the county on or after Cctober 1, 2001, such wits create no

24 | lien, inchoate or otherw se.

25 (2) If a judgnent creditor who has delivered a wit of

26 | execution to a sheriff in any county prior to Cctober 1, 2001

27 | properly files a judgnent lien certificate with the Departnent

28 | of State by COctober 1, 2003, the resulting judgnent lien is

29 | deened fil ed recorded on the date the wit was delivered to

30| the sheriff as to all teviabte property of the judgnent debtor

31| subject to execution in this state under s. 56.061 which is
13

CODING:Words st+ieken are deletions; words underlined are additions.




HB 601, Second Engrossed/ntc

1| located in that county on October 1, 2001, and that remains

2| continuously in that county thereafter. Priority of such

3]judgnent liens is determined as of the effective date they are

4| considered to have been filed.As to all other property of the

5] judgnent debtor, the effective date of the judgnent lien is as

6| provided in s. 55.202. The duration of all judgnent liens is

7| as provided in s. 55.204—+egardtess—of—the—date—-on—which—a

8 | Hen—is—deternmnedtohavebeen—r+ecorded.

9 (3) If a judgnent creditor who has delivered a wit of
10 | execution to a sheriff in any county before Cctober 1, 2001
11 | does not properly file reeerd a judgnment lien certificate with
12 | the Departnent of State by COctober 1, 2003, such wit is
13 | considered to have been abandoned and to be of no effect after
14 | Cctober 1, 20083.

15 Section 9. Section 55.209, Florida Statutes, is

16 | anended to read:

17 55.209 Departnent of State; processing fees,

18 | responsibilities.--

19 (1) Except for liens, assessnents, warrants, or

20 | judgnents filed electronically bya—state—agency—or—a

21 | potitieal—subdi-viston—oef—the—stateras provided in s.

22 | 55.202(2) (b) s—55-262(6), the Departnent of State shal

23| collect the follow ng nonrefundabl e processing fees for al

24 | docunents filed er—+ecorded in accordance with ss.

25 | 55.201-55. 209:

26 (a) For any judgnent lien certificate or other

27 | docunents pernmitted to be filed, $20.

28 (b) For the certification of any fil ed recorded

29 | docunent, $10.

30 (c) For copies of judgnment |ien docunents which are

31| produced by the Departnent of State, $1 per page or part
14
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1| thereof. However, no charge nay be collected for copies
2| provided in an on-line electronic format via the Internet.
3 (d) For indexing a judgnent lien by nultiple judgnent
4 | debtor nanes, $5 per additional nane.
5 (e) For each additional facing page attached to a
6| judgnent lien certificate or docunent permitted to be filed or
7 | recorded, $5.
8 (2) Unless otherwi se provided by |aw, the Departnent
9| of State may not conduct any search of the database
10 | established under s. 55.201 to determine the existence of any
11| judgnent lien file reecord or to performany service other than
12 ] in connection with those services for which paynment of
13 | services are required under this section. The information
14 | maintained in the database is for public notice purposes only
15| and the departnent may nake no certification or determnation
16 | of the validity of any judgnent |ien acquired under ss. 55.202
17 | and 55.204(3).
18 Section 10. Subsections (6) and (8) of section 55.604,
19| Florida Statutes, are anended to read:
20 55. 604 Recognition and enforcenent.--Except as
21| provided in s. 55.605, a foreign judgnent neeting the
22 | requirenments of s. 55.603 is conclusive between the parties to
23| the extent that it grants or denies recovery of a sum of
24 | noney. Procedures for recognition and enforceability of a
25| foreign judgnent shall be as foll ows:
26 (6) Once an order recognizing the foreign judgment has
27 | been entered by a court of this state, the order and a copy of
28 | the judgnent shatt—be—fitet—wi-ththebPepartrent—of—State—and
29 | may be recorded in any other county of this state w thout
30| further notice or proceedings, and shall be enforceable in the
31| sane manner as the judgnent of a court of this state.

15
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1 (8) A judgnent lien on personal property is acquired
2| only when a judgnent lien certificate is filed in accordance
3| with s. 55. 203 satistyrng—the—reguirerents—of—s—55-263has
4 | been—+ecorded with the Departnent of State.

5 Section 11. Section 55.605, Florida Statutes, is

6 | anended to read:

7 55.605 Grounds for nonrecognition.--

8 (1) A foreign judgnent is not conclusive if:

9 (a) The judgnent was rendered under a system which
10 | does not provide inpartial tribunals or procedures conpatible
11 | with the requirenents of due process of |aw
12 (b) The foreign court did not have persona
13 | jurisdiction over the defendant.

14 (c) The foreign court did not have jurisdiction over
15| the subject matter
16 (2) A foreign judgnent need not be recognized if:
17 (a) The defendant in the proceedings in the foreign
18 | court did not receive notice of the proceedings in sufficient
19| time to enable himor her to defend.
20 (b) The judgnent was obtained by fraud.
21 (c) The cause of action or claimfor relief on which
22 | the judgnent is based is repugnant to the public policy of
23 | this state.
24 (d) The judgnent conflicts with another final and
25| concl usi ve order
26 (e) The proceeding in the foreign court was contrary
27 | to an agreenent between the parties under which the dispute in
28 | question was to be settled otherwi se than by proceedings in
29 | that court.
30
31
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1 (f) In the case of jurisdiction based only on persona

2| service, the foreign court was a seriously inconvenient forum

3| for the trial of the action.

4 (g) The foreign jurisdiction where judgnent was

5] rendered would not give recognition to a simlar judgnent

6| rendered in this state. Foer—purposes—of—this—paragraph,—the

7 | Seeretary—of—State—shaH—estabH-sh—ant—aintarn—at+st—of

8 | fererghn—urisdaietions—where—the—condi-ti-on—speect+ed—+n—this

9 | paragraph—has—been—fountd—to—appty—

10 Section 12. Section 56.21, Florida Statutes, is

11 | anended to read:

12 56.21 Execution sales; notice.--Notice of all sales

13 | under execution shall be given by advertisenent once each week

14 | for 4 successive weeks in a newspaper published in the county

15]in which the sale is to take place. The tine of such notice

16 | may be shortened in the discretion of the court fromwhich the

17 | execution issued, upon affidavit that the property to be sold

18 | is subject to decay and will not sell for its full value if

19 | held until date of sale. On or before the date of the first

20 | publication or posting of the notice of sale, a copy of the

21| notice of sale shall be furnished by certified nail to the

22 | attorney of record of the judgnent debtor, or to the judgnent

23 | debtor at the judgnent debtor's |ast known address if the

24 | judgnment debtor does not have an attorney of record. Such copy

25| of the notice of sale shall be mmiled even though a default

26 | judgnment was entered. \Wen | evying upon personal property, a

27 | notice of such levy and execution sale and a copy of the

28 | affidavit required by s. 56.27(4) shall be nade by the |evying

29 | creditor to the attorney of record of the judgnent creditor or

30| the judgnent creditor who has acquired a judgnent |ien

31 | recorded—ajudghrent—ti+en—ecerti-Hecate as provided in s. 55.202
17
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1| or s. 55.204(3) at the address listed in the judgnent lien
2| certificate, or, if anended, in any anmendment to the judgnent
3|lien certificate, and to all secured creditors who have fil ed
4 | financing statenments as provided in s. 679.401 in the nane of
5| the judgnent debtor reflecting a security interest in property
6| of the kind to be sold at the execution sale at the address
7| listed in the financing statenent, or, if anended, in any
8 | anendnent to the financing statenent. Such notice shall be
9| made in the same nanner as notice is made to any judgnent
10 | debtor under this section. Wen | evying upon real property,
11| notice of such I evy and execution sale shall be nade to the
12 | property owner of record in the sane manner as notice is nade
13| to any judgnent debtor pursuant to this section. Wien selling
14 | real or personal property, the sale date shall not be earlier
15| than 30 days after the date of the first advertisenent.
16 Section 13. Subsections (1) and (2) of section 56.27
17 | Florida Statutes, are anended to read:
18 56.27 Executions; paynent of noney collected.--
19 (1) Al noney received under executions shall be paid
20| in the order prescribed, to the following: the sheriff, for
21| costs; the levying creditor in the anmobunt of $500 as
22 | l'iqui dated expenses; and the priority lienhol der under s.
23| 55.202, s. 55.204(3), or s. 55.208(2)judgrrent—t+i-enhot-der
24 | having—the—eartest—recordedjudghrent—Hen—aceuired—under—ss—
25 | 55-202—=ant-—55-204(3), as set forth in an affidavit required by
26 | subsection (4), or his or her attorney, in satisfaction of the
27 | judgnment lien, provided that the judgnent |ien has not | apsed
28| at the tinme of the levy. The receipt of the attorney shall be
29| a release of the officer paying the noney to himor her. Wen
30| the nane of nore than one attorney appears in the court file,
31| the noney shall be paid to the attorney who originally

18
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1| coomenced the action or who nade the origi nal defense unless
2| the file shows that another attorney has been substituted.

3 (2) \When property sold under execution brings nore

4 | than the anpbunt needed to satisfy the provisions of subsection
5] (1), the surplus shall be paid in the order of priority to any
6 | judgnent |ienhol ders whose judgnment |iens have not | apsed.

7| Priority shall be based on the effective date of the judgnent
8| lien acquired under s. 55.202,er s. 55.204(3), or s.

9| 55.208(2),as set forth in an affidavit required under

10 | subsection (4). If there is a surplus after all valid judgnent
11| liens and execution |liens have been satisfied, the surplus

12 | nust be paid to the defendant.

13 Section 14. Section 77.01, Florida Statutes, is

14 | anended to read:

15 77.01 Right to garnishnent.--Every person or entity
16 | who has sued to recover a debt or has recovered judgnent in
17 | any court agai nst any person or entity has aright to a wit
18 | of garnishnent, in the manner hereinafter provided, to subject
19 | any debt due er—any—debt—untder—anegotiabre—instrurent—that
20 | wiH—becorre—ddue to defendant by a third person or any debt not
21 | evidenced by a negotiable instrument that will becone due
22 | absolutely through the passage of tinme only to the defendant
23| by a third person, and any tangi ble or intangible persona
24 | property of defendant in the possession or control of a third
25 | person. The officers, agents, and enpl oyees of any conpanies
26 | or corporations are third persons in regard to the conpanies
27 | or corporations, and as such are subject to garnishnent after
28 | judgnment agai nst the conpani es or corporations.
29 Section 15. Section 77.041, Florida Statutes, is
30 | anended to read:
31

19
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1 77.041 Notice to individual defendant for claim of

2 | exenption from garni shnent; procedure for hearing.--

3 (1) Upon application for a wit of garnishnent by a

4| plaintiff, if the defendant is an individual,the clerk of the
5] court shall attach to the wit the following "Notice to

6 | Def endant ":

7

8 NOTI CE TO DEFENDANT OF RI GHT AGAI NST

9 GARNI SHVENT OF WAGES, MONEY,

10 AND OTHER PROPERTY

11

12 The Wit of Garnishnent delivered to you with this

13 | Notice neans that wages, noney, and other property bel ongi ng
14 | to you have been garnished to pay a court judgnent agai nst

15 | you. HONEVER, YOU MAY BE ABLE TO KEEP OR RECOVER YOUR WAGES,
16 | MONEY, OR PROPERTY. READ THI S NOTI CE CAREFULLY.

17 State and federal |aws provide that certain wages,

18 | noney, and property, even if deposited in a bank, savings and
19 | loan, or credit union, nay not be taken to pay certain types
20 | of court judgments. Such wages, nopney, and property are exenpt
21| fromgarni shnent. The nmmjor exenptions are |isted bel ow on the
22 | formfor Caimof Exenption and Request for Hearing. This |ist
23 | does not include all possible exenptions. You should consult a
24 | l awyer for specific advice.
25 TO KEEP YOUR WAGES, MONEY, AND OTHER PROPERTY
26 FROM BEI NG GARNI SHED, OR TO GET BACK ANYTHI NG
27 ALREADY TAKEN, YOU MUST COWLETE A FORM FOR
28 CLAI M OF EXEMPTI ON AND REQUEST FOR HEARI NG AS
29 SET FORTH BELOW AND HAVE THE FORM NOTARI ZED.
30 YOU MUST FILE THE FORM W TH THE CLERK' S OFFI CE
31 W TH N 20 DAYS AFTER THE DATE YOU RECEI VE THI S

20
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1 NOTI CE OR YOU MAY LOSE | MPORTANT RI GHTS. YQU
2 MUST ALSO MAIL OR DELI VER A COPY OF TH S FORM
3 TO THE PLAI NTI FF AND THE GARNI SHEE AT THE
4 ADDRESSES LI STED ON THE WRI T OF GARNI SHVENT.
5 If you request a hearing, it will be held as soon as
6 | possible after your request is received by the court. The
7| plaintiff nmust file any objection within 2 business days if
8 | you hand delivered to the plaintiff a copy of the formfor
9| daimof Exenption and Request for Hearing or, alternatively,
10| 7 days if you mailed a copy of the formfor claimand request
11| to the plaintiff. If the plaintiff files an objection to your
12 | A aimof Exenption and Request for Hearing, the clerk wll
13| notify you and the other parties of the tine and date of the
14 | hearing. You nmay attend the hearing with or w thout an
15 ) attorney. If the plaintiff fails to file an objection, no
16 | hearing is required, the wit of garnishnment will be dissol ved
17 | and your wages, npbney, or property will be rel eased.
18 YOU SHOULD FI LE THE FORM FOR CLAI M OF EXEMPTI ON
19 | MVEDI ATELY TO KEEP YOUR WAGES, MONEY, OR
20 PROPERTY FROM BEI NG APPLI ED TO THE COURT
21 JUDGVENT. THE CLERK CANNOT d VE YOU LEGAL
22 ADVI CE. | F YOU NEED LEGAL ASSI STANCE YOU SHOULD
23 SEE A LAWER. | F YOU CANNOT AFFORD A PRI VATE
24 LAWYER, LEGAL SERVI CES MAY BE AVAI LABLE.
25 CONTACT YOUR LOCAL BAR ASSOCI ATI ON OR ASK THE
26 CLERK' S OFFI CE ABOUT ANY LEGAL SERVI CES PROGRAM
27 I N YOUR AREA.
28
29 CLAI M OF EXEMPTI ON AND
30 REQUEST FOR HEARI NG
31
21
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I claimexenptions from garni shnent under the foll ow ng
categori es as checked:
1. Head of famly wages. (You nust check a.
or b. below)
a. | provide nore than one-half of the
support for a child or other dependent and
have net earnings of $500 or |ess per week.
b. | provide nore than one-half of the
support for a child or other dependent, have
net earnings of nore than $500 per week, but
have not agreed in witing to have ny wages

gar ni shed

2. Social Security benefits.

3. Supplenental Security Incone benefits.
4. Public assistance (welfare).

5. Workers' Conpensation

6. Unenpl oynent Conpensati on.

7. \Veterans' benefits.

8. Retirenment or profit-sharing benefits or

pensi on noney.

9. Life insurance benefits or cash surrender
value of a life insurance policy or proceeds
of annuity contract.

10. Disability incone benefits.

11. Prepaid College Trust Fund or Medica
Savi ngs Account.

12. O her exenptions as provided by | aw
................................ (expl ai n)

| request a hearing to decide the validity of ny claim Notice

of the hearing should be given to ne at:

22
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The statenents nmade in this request are true to the best of ny
know edge and bel i ef.

STATE OF FLORI DA

COUNTY OF
Sworn and subscribed to before nme this ........ day of
...(nmonth and year)..., by ...(nane of person naking

statenent)...

Not ary Public/Deputy O erk

Personally Known ........ OR Produced ldentification...
Type of ldentification Produced....................

(2) The plaintiff nmust mail, by first class, a copy of
the wit of garnishnent, a copy of the notion for wit of
garni shnent, and, if the defendant is an individual,the

"Notice to Defendant” to the defendant's |ast known address
within 5 business days after the wit is issued or 3 business
days after the wit is served on the garnishee, whichever is

| ater. However, if such docunments are returned as
undel i verabl e by the post office, or if the |last known address
is not discoverable after diligent search, the plaintiff nust
mail, by first class, the docunments to the defendant at the

23
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1| defendant's place of enploynment. The plaintiff shall file in
2| the proceeding a certificate of such service
3 (3) Upon the filing by a defendant of a clai m of
4 | exenption and request for hearing, a hearing will be held as
5| soon as is practicable to determine the validity of the
6| clained exenptions. If the plaintiff does not file a sworn
7| witten statenent that contests the defendant's claim of
8 | exenmption within 2 business days after hand delivering the
9| claimand request or, alternatively, 7 business days, if the
10 | claimand request were served by nail, no hearing is required
11 ) and the clerk nust automatically dissolve the wit and notify
12 | the parties of the dissolution by mail.
13 Section 16. Subsection (5) of section 678.1051
14| Florida Statutes, is anended to read:
15 678.1051 Notice of adverse claim --
16 (5) Filing of a financing statenent under chapter 679
17 ) or a judgnent lien certificate under chapter 55 is not notice
18 | of an adverse claimto a financial asset.
19 Section 17. Paragraph (a) of subsection (5) of section
20| 713.901, Florida Statutes, and subsections (6) and (7) of that
21 | section are anmended to read:
22 713.901 Florida Uniform Federal Lien Registration
23| Act. --
24 (5) DUTIES OF FILING OFFI CER. - -
25 (a) If a notice of federal lien, a refiling of a
26 | notice of federal lien, or a notice of revocation of any
27 | certificate described in paragraph (b) is presented to a
28| filing officer who is:
29 1. The Secretary of State or his or her designee, the
30| filing officer he—er—she shall cause the notice to be narked,
31| held, and indexed in accordance with the provisions of s.

24
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1| 55.202 and 55. 203 s—679-403(4)—as+i—thenotiece—were—a
2 | Hraneing—staterent—wthin—the—reaning—of—the—YUniform
3 | Cormmrereial—Code.
4 2. Any other officer described in subsection (3), the
5| filing officer he—er—she shall mark and i ndex the notice or
6| certificate in the sane manner as other instruments filed for
7| recording in the official records.
8 (6) FEES. --The charges or fees of the Secretary of
9| State, with respect to a notice or certificate filed under
10| this section, or for searching records with respect thereto,
11 | shall be the sane as prescribed in s.s5-15. 091 and—679-462-
12 | fer—fHtHngand—indexing—Hnancing—staterents—or—other—witngs
13 | uvntder—chapter—679,—or—for—searchingrecords—wth—+espect
14 | thereto. The charges or fees of the clerks of the circuit
15 ) court with respect to a notice or certificate filed under this
16 | section shall be the sane as prescribed in s. 28.24, relating
17| to instruments recorded in the official records.
18 (7) UNIFORM TY OF APPLI CATI ON AND CONSTRUCTI ON. - - Thi s
19 | section shall be applied and construed to effectuate its
20 | general purpose to nmake uniformthe law with respect to the
21| subject of this section anong the states enacting it and to
22 | permit a filing officer, including the Secretary of State, who
23| is now using a paper filing systemto record notices of |iens,
24 | certificates, and other notices affecting federal tax liens or
25| other federal liens to use a filing system consisting of paper
26 | or an electronic or nagnetic nedium or sone conbination
27 | thereof, as he or she considers appropriate, and to permt
28 | federal officials to file notices of |liens upon real or
29 | personal property for obligations payable to the United
30| States, and certificates and notices affecting those liens,
31

25
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under the filing system being mai ntained by the Secretary of

State or the filing officer
Section 18. This act shall take effect COctober 1,

2001.
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