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HOUSE AMENDMENT
Bill No. HB 613
Anmendnent No. (for drafter's use only)

CHAMBER ACTI ON
Senat e House

ORI G NAL STAMP BELOW

The Committee on State Administration offered the foll ow ng:

Amendment (with title amendment)
On page 4, line 31 through page 15, line 17,
renove fromthe bill: all of said lines

and insert in lieu thereof: bond for protection. |If the
cl ai mant serves the notice before, or not later than 45 days

after, comencing to furnish |labor, services, or naterials, a

cl ai m agai nst the bond nmay i nclude amobunts unpaid to the

claimant for all |abor, services, or materials furnished on

the project and any unpai d finance charges due under the

claimant's contract. If the claimant serves the notice |ater

than 45 days after commencing to furnish | abor, services, or

materials, the claimant's cl ai m agai nst the bond may only

i ncl ude anounts unpaid for |abor, services or materials

furni shed on the project on or after the date the notice is

mai | ed or otherwi se served in accordance with s. 713.18 and

any unpai d finance charges due under the clainant's contract

for such | abor, services, or materials. A notice served on a

contractor later than 45 days after comencing to furnish
1
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| abor, services, or materials, nust be acconpani ed by a sworn

statenent of account as defined in s. 713.16(3). A clai mant

who is not in privity with the contractor and who has not
received paynent for his or her labor, materials, or supplies
shal|l deliver to the contractor and to the surety witten
notice of the performance of the |abor or delivery of the

mat erials or supplies and of the nonpaynent. The notice of
nonpaynent nay be served at any tine during the progress of

the work or thereafter but net—before45—days—after—thefirst
furri-shi-ng—of—tabor—servieces—or—atertals—and not | ater

than 90 days after the final furnishing of the |abor
services, or materials by the claimant or, with respect to
rental equi pnent, not later than 90 days after the date that
the rental equi pnent was last on the job site available for
use. No action for the | abor, materials, or supplies may be
instituted against the contractor or the surety unless both
noti ces have been given. Notices required or pernitted under
this section may be served in accordance with s. 713.18. An
action, except for an action exclusively for recovery of
retai nage, nust be instituted against the contractor or the
surety on the paynent bond or the paynent provisions of a
conbi ned paynent and performance bond within 1 year after the
perfornmance of the | abor or conpletion of delivery of the
materials or supplies. An action exclusively for recovery of
retai nage nust be instituted against the contractor or the
surety within 1 year after the perfornance of the | abor or
conpl etion of delivery of the materials or supplies, or within
90 days after the—centractor—s receipt of final paynent (or
t he paynent estinmate containing the owner's fina
reconciliation of quantities if no further paynent is earned
and due as a result of deductive adjustnents) by the

2

iginal & 9 copies 03/ 29/ 01
03: 43 pm 00613-sa -132749




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIRPLO O N DWNPER O

HOUSE AMENDVMENT
Bill No. HB 613
Anmendnent No. (for drafter's use only)

contractor or surety, whichever cones last. A clainmnt may not
wai ve in advance his or her right to bring an action under the
bond agai nst the surety. In any action brought to enforce a
cl ai m agai nst a paynent bond under this section, the
prevailing party is entitled to recover a reasonable fee for
the services of his or her attorney for trial and appeal or
for arbitration, in an anount to be determined by the court,
which fee nust be taxed as part of the prevailing party's
costs, as allowed in equitable actions. The tine periods for
service of a notice of nonpaynent or for bringing an action
agai nst a contractor or a surety shall be neasured fromthe
| ast day of furnishing | abor, services, or materials by the
cl ai mant and shall not be neasured by ot her standards, such as
the i ssuance of a certificate of occupancy or the issuance of
a certificate of substantial conpletion

(3) The bond required in subsection (1) shall fay be
in substantially the followi ng form

PUBLI C CONSTRUCTI ON BOND

BY THHS BOND, W ...., as Principal and ...., a
corporation, as Surety, are bound to ...., herein called
Owner, in the sumof $...., for paynent of which we bind

oursel ves, our heirs, personal representatives, successors,
and assigns, jointly and severally.

THE CONDI TION OF THHS BOND is that if Principal

1. Perforns the contract dated ...., ...., between
Princi pal and Omer for construction of ...., the contract
being nade a part of this bond by reference, at the tines and
in the manner prescribed in the contract; and

2. Pronptly makes paynents to all clainmants, as
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defined in Section 255.05(1), Florida Statutes, supplying
Principal with | abor, materials, or supplies, used directly or
indirectly by Principal in the prosecution of the work
provided for in the contract; and

3. Pays Omer all |osses, danmges, expenses, costs,
and attorney's fees, including appellate proceedi ngs, that
Owner sustains because of a default by Principal under the
contract; and

4., Perfornms the guarantee of all work and naterials
furni shed under the contract for the tine specified in the
contract, then this bond is void; otherwise it remains in ful
force.

Any changes in or under the contract docunents and
conpl i ance or nonconpliance with any formalities connected
with the contract or the changes does not affect Surety's
obligation under this bond.

DATED ON . ..., .....
...(Nane of Principal)...
By ...(As Attorney in Fact)...
...(Nane of Surety)...

Section 2. Paragraph (a) of subsection (2) and
par agraph (h) of subsection (3) of section 713.06, Florida
Statutes, are anended to read

713.06 Liens of persons not in privity; proper
paynments. - -

(2)(a) Al lienors under this section, except
| aborers, as a prerequisite to perfecting a lien under this
chapter and recording a claimof lien, nust serve a notice on
the owner setting forth the lienor's nane and address, a
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description sufficient for identification of the rea

property, and the nature of the services or materials
furnished or to be furnished. A sub-subcontractor or a

mat eri al man to a subcontractor nust serve a copy of the notice
on the contractor as a prerequisite to perfecting a |ien under
this chapter and recording a claimof lien. A materialman to a
sub- subcontract or nust serve a copy of the notice to owner on
the contractor as a prerequisite to perfecting a |ien under
this chapter and recording a claimof lien. A materialman to a
sub- subcontractor shall serve the notice to owner on the
subcontractor if the material man knows the name and address of
t he subcontractor. If the |ienor serves the notice before, or

not later than 45 days after, commencing to furnish | abor

services, or materials, the lienor's claimof lien nmay include

anmounts unpaid to the lienor for all |abor, services, or

materials furnished on the project and any unpaid finance

charges due under the lienor's contract. If the lienor serves

the notice |ater than 45 days after conmencing to furnish

| abor, services, or materials, the lienor's claimof lien nay

only include anpbunts unpaid for |abor, services or materials

furni shed on the project on or after the date the notice is

mai | ed or otherwi se served in accordance with s. 713.18 and

any unpai d finance charges due under the lienor's contract for

such | abor, services, or naterials. A notice served on an

owner or contractor |ater than 45 days after conmencing to

furnish |l abor, services, or naterials, nust be acconpani ed by

a sworn statement of account as defined in s. 713.16(3). The
. I | be . I I
or—mater+ats—but-ln any event, the notice shall be served

before the date of the owner's di sbursement of the fina
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payment after the contractor has furnished the affidavit under
subparagraph (3)(d)1. The notice nust be served regardl ess of
the nmethod of paynents by the owner, whether proper or

i mproper, and does not give to the |lienor serving the notice
any priority over other lienors in the sane category; and the
failure to serve the notice, or to tinely serve it, is a

conpl ete defense to enforcenent of a lien by any person. The
serving of the notice does not dispense with recording the
claimof lien. The notice is not a |lien, cloud, or encunbrance
on the real property nor actual or constructive notice of any
of them

(3) The owner nmay nmmke proper paynents on the direct
contract as to lienors under this section, in the foll ow ng
manner :

(h) \When the owner has properly retained all suns
required in this section to be retai ned but has ot herw se nade
i mproper paynents, the owner's real property shall be |iable
to all |aborers, subcontractors, sub-subcontractors, and
mat eri al nen conplying with this chapter only to the extent of
the retentions and the inproper paynents, notw thstandi ng the
ot her provisions of this subsection. Any noney paid by the
owner on a direct contract, the paynent of which is proved to
have caused no detrinent to any certain lienor, shall be held
properly paid as to the lienor, and if any of the nobney shal
be held not properly paid as to any other lienors, the entire
benefit of its being held not properly paid as to them shal
go to the lienors. An owner is not entitled to a proper

payrment defense to the extent of inproper paynents made by the

owner at any tinme during the project.
Section 3. Section 713.18, Florida Statutes, is
anended to read:
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713.18 Manner of serving notices and ot her
i nstrunents. - -

(1) Service of notices, clains of lien, affidavits,
assignnments, and other instrunments permtted or required under
this part, or copies thereof when so permitted or required,
unl ess ot herwi se specifically provided in this part, nust be
made by one of the foll owi ng nethods:

(a) By actual delivery to the person to be served; or
if a partnership, to one of the partners; or, if a
corporation, to an officer, director, nmanagi ng agent, or
busi ness agent thereof.

(b) By sendi ng waitng t he same—postage——prepaidby
registered or certified mail, with postage prepaid, or hy
overni ght or second-day delivery wth te—thepersontobe
servetd—at—her—or—hi-stast—known—address—and evi dence of
delivery.

1. If a notice to owner,e+ a notice to contractor

under s. 713.23, or a prelinnary notice under s. 255.05 is

mai l ed by registered or certified mail with postage prepaid to

the person to be served at any of the addresses set forth in

subpar agr aph 2. purstant—te—this—paragraph within 40 days

after the date the lienor first furnishes | abor, services, or

materials, service of that notice is effective as of the date
of mailing if the person who served the notice maintains a
registered or certified mail |og that shows the—date—the
notice—was—servedthe registered or certified mail nunber
i ssued by the United States Postal Service, the nane and
address of the person served, and the date stanp of the United
States Postal Service confirmng the date of nailing.

2. If an instrument served pursuant to this section
patagraph to the | ast address shown in the notice of
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commencenent or any anmendnent thereto or, in the absence of a
noti ce of commencenent, to the | ast address shown in the
building pernit application, or to the | ast known address of

the person to be served,is not received, but is returned by
the—tnited—StatesPostal—Serviee as being "refused,"” "noved,
not forwardable," or "unclained," or is otherw se not

delivered or deliverable through no fault of the person
serving the item then service is effective on the date the

noti ce was sent; as—eof—the—date—of—rma-t+ing—

(c) By facsinile transnission if the person being

served has listed that person's facsinile phone nunber in the

noti ce of commencenent. The lienor's facsimle confirnmation

sheet with the correct facsinile phone nunber shall be proof

of the date and tine the notice was served; or
(d)te)y If none neirther of the foregoing nethods can be
acconpl i shed, by posting on the preni ses.

(2) If the real property is owned by nore than one
person or a partnership, a lienor may serve any notices or

ot her papers under this part on any one of such owners or
partners, and such notice is deened notice to all owners and
partners.

Section 4. Subsection (1) of section 713.245, Florida
Statutes, is anended to read:
713. 245 Conditional paynent bond. --
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(1) Notwi thstandi ng any provisions of ss. 713.23 and
713.24 to the contrary, if the contractor's witten
contractual obligation to pay lienors is expressly conditioned
upon and linmted to the paynents nade by the owner to the
contractor, the duty of the surety to pay lienors will be
coextensive with the duty of the contractor to pay, if the
following provisions are conplied wth:

(a) The bond is listed in the Notice of Comrencenent

for the project as a Conditional Paynent Bond and is recorded

along with the Notice of Commencenent for the project, prior

to conmencenent of the project.

(b) The words "Conditional Paynent Bond" are contai ned

in the title of the bond at the top of the front page; and

(c) The the bond contains on the front page, in at
| east 10-point type, the statenment: TH S BOND ONLY COVERS
CLAI M5 OF SUBCONTRACTORS, SUB- SUBCONTRACTORS, SUPPLIERS, AND
LABORERS TO THE EXTENT THE CONTRACTOR HAS BEEN PAI D FOR THE
LABOR, SERVI CES, OR MATERI ALS PROVI DED BY SUCH PERSONS. TH'S
BOND DOES NOT PRECLUDE YOU FROM SERVI NG A NOTI CE TO OMNER OR
FILING A CLAIM OF LIEN ON TH S PRQJECT.

Section 5. Subsection (2) and paragraph (e) of
subsection (5) of section 95.11, Florida Statutes, are anended
to read:

95.11 Limtations other than for the recovery of rea
property.--Actions other than for recovery of real property
shall be comrenced as foll ows:

(2) WTH N FI VE YEARS. - -

(a) An action on a judgnent or decree of any court,
not of record, of this state or any court of the United
States, any other state or territory in the United States, or
a foreign country.
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(b) A legal or equitable action on a contract,
obligation, or liability founded on a witten instrunent
except for an action to enforce a clai magai nst a paynent

bond, which shall be governed by the applicable provisions of
s. 255.05(2)(a)2 and s. 713.23(1)(e).

(c) An action to foreclose a nortgage.

(5) WTH N ONE YEAR. - -

(e) An action to enforce any cl ai magai nst a paynent

bond on which the principal is a contractor, subcontractor or
sub- subcontractor as defined in s. 713.01, for private work as
well as public work, fromthe | ast furnishing of |abor
services, or materials or fromthe last furnishing of |abor,
services, or materials by the general contractor if the
general contractor is the principal on a bond on the sane
construction project, whichever is |later.

Section 6. This act shall take effect July 1, 2001.

================ T | TLE A MENDMENT ===============
And the title is anended as foll ows:

On page 1, lines 6 through 18,
renove fromthe title of the bill: all of said |ines

and insert in lieu thereof:

requiring use of the statutory form anending
s. 713.06, F.S.; clarifying provisions relating
to notice of claimagainst a lien; anending s.
713.18, F.S.; revising provisions relating to
manner of serving notices and certain
instrunents; anending s. 713.23, F. S

i ncluding certain unpaid finance charges under
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a witten notice of nonpaynent of a paynent
bond; correcting a cross reference, to conform
anending s. 713.245, F.S., relating to
condi ti onal payment bonds; anending s. 95.11
F.S., to add cross-references regarding
statutes of limtations for bond clains;
clarifiying statute regarding contractor's
bonds; providing an
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