Florida Senate - 2001 SB 642

By the Committee on Banking and | nsurance

311-618-01

1 A bill to be entitled

2 An act relating to property insurance; anending
3 s. 166.111, F.S.; elimnating authority of

4 certain nmunicipalities to i ssue bonds to assi st
5 the Florida | nsurance Guaranty Association in

6 paying clains related to Hurricane Andrew,

7 creating s. 626.8741, F.S.; limting fees that
8 may be charged by public adjusters for clains

9 arising froma hurricane or catastrophe;

10 anmending s. 627.7013, F.S.; extending the

11 operation of the law linmting the nunber of

12 personal lines residential policies that may be
13 ternm nated by an insurer for the purpose of

14 reducing the insurer's exposure to hurricane

15 clains; making legislative findings; anendi ng
16 S. 627.7014, F.S.; extending the operation of
17 the law linmting the nunmber of condom ni um

18 associ ati on property insurance policies that

19 may be terminated by an insurer for the purpose
20 of reducing the insurer's exposure to hurricane
21 clains; making legislative findings; creating
22 S. 627.7018, F.S.; authorizing the Departnent
23 of Insurance to adopt rules after a hurricane
24 or other catastrophe; requiring insurers to
25 adj ust personal |ines insurance hurricane
26 clainms within specified tine periods and to
27 advance funds for additional |iving expenses;
28 aut hori zing rules providing for the departnment
29 to examne insurers and to adjust clains under
30 certain circunmstances; authorizing the
31 departnment, by rule, to extend tine linmits upon

1
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1 an insured to performany act or transmt

2 information or funds with respect to his or her
3 i nsurance coverage; anending s. 631.54, F.S.

4 redefining the terns "covered claim and

5 "menber insurer" used in the laws relating to
6 the Florida I nsurance Guaranty Associ ation

7 anending s. 631.57, F.S., relating to the

8 powers and duties of the association

9 aut hori zi ng the Departnent of Insurance to

10 i rpose an additional assessnent on nenber

11 insurers to pay for clainms against insurers

12 rendered insolvent by a hurricane; authorizing
13 units of local governnment to issue bonds in

14 conjunction with the association; authorizing
15 the association to forman entity to issue

16 bonds and i ncur other indebtedness; providing
17 | egislative intent that no action be taken to
18 i mpair any bond indenture or financing

19 agreenent; providing that the security interest
20 in any financing docunents to secure bonds or
21 ot her indebtedness of the association remnains
22 val id notw t hstandi ng any bankruptcy or sinilar
23 proceedi ng agai nst the association; providing
24 for the priority of the security interest in
25 such bonds or indebtedness; exenpting the
26 Fl orida Residential Property and Casualty Joint
27 Underwriting Association and the Florida
28 W ndst orm Underwriting Association from
29 assessnents nade by the Florida | nsurance
30 Quaranty Associ ation, except for assessnents
31

2
CODING:WOrds st+ieken are deletions; words underlined are additions.




nate - 2001 SB 642

1 related to a hurricane; providing an effective

2 dat e.

3

4] Be It Enacted by the Legislature of the State of Florida:

5

6 Section 1. Section 166.111, Florida Statutes, is

7 | anended to read:

8 166. 111 Authority to borrow. --

9 4 The governi ng body of every nmunicipality may

10 | borrow noney, contract |oans, and issue bonds as defined in s.
11 ] 166.101 fromtinme to tine to finance the undertaki ng of any
12 | capital or other project for the purposes permtted by the
13| State Constitution and nmay pledge the funds, credit, property,
14 | and taxing power of the nmunicipality for the paynent of such
15 | debts and bonds.

16
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21
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25 el v—bas T ol I I I ki F

26 | steh—insureds—antd—praces—undue—burdens—en—the——state,—the

27 | atfected—units—oftocal—governments—and—the—<community—at

28 | targe—

29 F—tr—additon—thefatture—of—insurers—topaycovered
30 | etaims—or—topay—Sstueh—ectarnms—on—a—tiwetybasts—due—to—the
31 | iasotvency—of—such—insurers——can—undermne—the—pubHe-s
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Section 2. Section 626.8741, Florida Statutes, is
created to read

626.8741 Limtations on fees for public adjusters

foll owing a catastrophe. --

(1) This section applies if a state of energency is

decl ared by executive order or proclanmation of the Governor

pursuant to s. 252.36 due to the occurrence of a hurricane or

ot her cat astr ophe.

(2) As to any one insured or claimant, a public

adj uster may not charge, agree to, or accept as conpensation

or rei nbursenent any paynent, conmission, or fee equal to nore
6
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1| than 10 percent of any insurance settlenent or proceeds for a
2|l claimarising froma hurricane or catastrophe. A

3 | conpensation for service and rei nbursenent of costs regardi ng
4] any one claimant or insured is to be aggregated for purposes
5| of this limt.

6 Section 3. Paragraph (c) is added to subsection (1) of
7 | section 627.7013, Florida Statutes, and paragraph (e) of

8 | subsection (2) of that section is anmended to read:

9 627.7013 Oderly narkets for personal |ines

10 | residential property insurance. --

11 (1) FINDI NGS AND PURPCSE. - -

12 (c) The Legislature finds, as of January 1, 2001

13 | that:

14 1. The conditions described in paragraphs (a) and (b)
15| renmin applicable to the property insurance nmarket in this

16 | state in 2001 and are likely to remain applicable for severa
17 | years thereafter

18 2. The general instability of the nmarket is refl ected
19| by the followi ng facts:

20 a. The Florida Wndstorm Underwiting Associ ation has
21 | nore than 400,000 policies in force and the Florida

22 | Residential Property and Casualty Joint Underwiting

23 | Associ ation has nore than 60,000 policies in force.

24 b. A further extension of the operation of this

25| section until June 1, 2004, will provide an opportunity for
26 | the market to stabilize and for continuation of residua

27 | mar ket depopul ation efforts.

28 (2) MORATORI UM COWVPLETI ON. - -

29 (e) This subsection is repealed e June 1, 2004 266%
30 Section 4. Present paragraph (c) of subsection (1) of
31| section 627.7014, Florida Statutes, is redesignated as

7
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1| paragraph (d), a new paragraph (c) is added to that

2 | subsection, and paragraph (d) of subsection (2) of that

3| section is anmended to read:

4 627.7014 Oderly nmarkets for condom ni um associ ati on

5] residential property insurance.--

6 (1) FINDI NGS AND PURPCSE. - -

7 (c) The Legislature finds, as of January 1, 2001

8| that:

9 1. The conditions described in paragraph (a) remin
10 | applicable to the commercial residential property insurance
11| market in this state in 2001 and are likely to remain
12 | applicable for several years thereafter
13 2. The general instability of the nmarket is refl ected
14| by the fact that the Florida Wndstorm Underwriting
15| Associ ati on has approxi nately 9,000 commerci al residential
16 | policies in force as of Decenber 31, 2000.

17 3. An extension of the operation of this section unti
18 | June 1, 2004, will provide an opportunity for the narket to
19 | stabilize and for continuation of residual market depopul ation
20 | efforts.

21 (2) MORATORI UM - -

22 (d) This subsection is repealed e June 1, 2004 266%
23 Section 5. Section 627.7018, Florida Statutes, is

24 | created to read:

25 627.7018 Tinely adjustnent of hurricane clains; grace
26 | period; departnent rul emaking authority.--

27 (1) This section applies to personal lines insurance
28| clains if a state of energency is declared by executive order
29 | or proclamation of the Governor pursuant to s. 252.36 due to
30| the occurrence of a hurricane or other catastrophe.

31 (2) The departnent may adopt rul es:

8
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(a) Requiring insurers to have an insurance adjuster

visit all claimants within a specified, reasonable tine

peri od.
(b) Requiring insurers to inspect all damage and nake

an initial assessment within a specified, reasonable tine

period and to nmake a good-faith and reasonable effort to

adj ust and settle all clains and, when applicable, begin

earnest negotiations toward settl enent.

(c) Requiring insurers to advance appropriate funds to

all insureds entitled to additional |iving expenses.

(d) Providing for the departnent or its contract

exam ner to conduct an exami nation of an insurer after

repeated instances of alleged failure to conply with tine

limts for the adjustnent of clains and for the departnent or

its contract exam ner to adjust clains that have not been

adjusted by the insurer as required or, alternatively, to

require the insurer to contract with an i ndependent adj uster

acceptable to the departnent to adjust the clains.

(e) Extending any tinme limt upon an insured to

performany act or transmt infornmation or funds with respect

to his or her insurance coverage, as is reasonabl e under the

circunstances, if a deternmination is nade that damage froma

hurricane or other catastrophe has been so extensive as to

inmpair the ability of insureds to conply with contractual tine

limts.

Section 6. Subsections (3) and (7) of section 631. 54,
Fl ori da Statutes, are anended to read

631.54 Definitions.--As used in this part:

(3) "Covered clainmt neans an unpaid claim including
one of unearned prem uns, which arises out of, and is within
the coverage, and not in excess of, the applicable linits of

9
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1| an insurance policy to which this part applies, issued by an
2| insurer, if such insurer becones an insolvent insurer after

3| Cctober 1, 1970, and the claimant or insured is a resident of
4 this state at the tine of the insured event or the property

5| fromwhich the claimarises is permanently located in this

6| state. "Covered clain shall not include any anobunt due any

7 | reinsurer, insurer, insurance pool, the Florida Residential

8| Property and Casualty Joint Underwiting Association, the

9| Florida Wndstorm Underwiting Association,or any other

10 | underwiting association, as subrogation recoveries or

11 | otherwi se. Menber insurers shall have no right of subrogation
12 | agai nst the insured of any insolvent nenber.

13 (7) "Menber insurer" neans any person who wites any
14 | kind of insurance to which this part applies under s. 631.52,
15 | includi ng the exchange of reciprocal or interinsurance

16 | contracts, and is |licensed to transact insurance in this

17 | state. The termdoes not include the Florida Residenti al

18 | Property and Casualty Joint Underwiting Association or the
19 | Florida Wndstorm Underwriting Associ ation forned pursuant to
20 | s. 627.351.
21 Section 7. Subsection (3) of section 631.57, Florida
22 | Statutes, is anended and subsection (7) is added to that
23 | section to read:
24 631.57 Powers and duties of the association.--
25 (3)(a) To the extent necessary to secure the funds for
26 | the respective accounts for the paynent of covered clainms and
27 | al so to pay the reasonable costs to adm nister the sane, the
28 | departnent, upon certification of the board of directors,
29 | shall levy assessnents in the proportion that each insurer's
30| net direct witten premiuns in this state in the cl asses
31| protected by the account bears to the total of said net direct

10
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id8 5
witten premuns received in this state by all such insurers
for the preceding cal endar year for the kinds of insurance

i ncluded within such account. Assessnments shall be renmitted
to and adninistered by the board of directors in the manner
speci fied by the approved plan. Each insurer so assessed shal
have at | east 30 days' witten notice as to the date the
assessnent is due and payable. Every assessment shall be nade
as a uniform percentage applicable to the net direct witten
prem uns of each insurer in the kinds of insurance included
within the account in which the assessnent is nade. The
assessnents | evied agai nst any insurer shall not exceed in any
one year nore than 2 percent of that insurer's net direct
witten premunms in this state for the kinds of insurance

i ncluded within such account during the cal endar year next
precedi ng the date of such assessnents.

(b) If sufficient funds from such assessnents,
together with funds previously raised, are not available in
any one year in the respective account to nmake all the
payments or rei nbursenents then owing to insurers, the funds
avail abl e shall be prorated and the unpaid portion shall be
pai d as soon thereafter as funds becone avail abl e.

(c) Assessnents shall be included as an appropriate
factor in the nmaking of rates.

(d) No state funds of any kind shall be allocated or
paid to said association or any of its accounts.

(e)1.

a. In addition to assessnents ot herw se authorized in
paragraph (a), as a tenporary neasure related to insolvencies
caused by one or nore hurricanes Hur+icane—Andrew, and to the
extent necessary to secure the funds for the account specified

ins. 631.55(2)(c), or to retire indebtedness, including,
11
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1| without linmtation, the principal, redenption premum if any,
2| and interest on, and related costs of issuance of, bonds

3| i ssued under paragraph (f) or paragraph (g)s—166—311(2), and
4 | the funding of any reserves and ot her paynents required under
5| the bond resolution or trust indenture pursuant to which such
6 | bonds have been issued, the departnent, upon certification of
7| the board of directors, shall |evy assessments upon insurers
8| holding a certificate of authority as foll ows:

9 (1) Except as provided in sub-sub-subparagraph (I1),
10 | the assessnents payabl e under this paragraph by any insurer

11 | shall not exceed in any 1 year nore than 2 percent of that

12 | insurer's direct witten premuns, net of refunds, in this

13 | state during the precedi ng cal endar year for the kinds of

14 | insurance within the account specified in s. 631.55(2)(c).

15 (1) If the anpunt |evied under sub-sub-subparagraph
16 | (1) is less than 2 percent of the insurer's direct witten

17 | premiuns, net of refunds, in this state during the cal endar
18 | year preceding the year of occurrence of the hurricane causing
19 | the need for the assessnent under this paragraph 499% for the
20 | kinds of insurance within the account specified in s.

21| 631.55(2)(c), in addition to and separate from such

22 | assessnent, the assessnent shall also include the difference
23 | between the anount cal cul ated based on the cal endar year

24 | preceding the year of occurrence of the hurricane 1#99% and the
25 | anount deterni ned under sub-sub-subparagraph (1). |[If this

26 | sub-sub-subparagraph is held invalid, the invalidity shall not
27 | affect other provisions of this section, and to this end the
28 | provisions of this section are decl ared severabl e.

29 (I'1'1) In addition to any other insurers subject to

30 | this subparagraph, this subparagraph also applies to any

31| insurer that held a certificate of authority on the date of

12
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1| occurrence of the hurricane causing the need for the

2 | assessnent under this paragraph Adgust—24—3992. |If this

3 | sub-sub-subparagraph is held invalid, the invalidity shall not
4 | affect other provisions of this section, and to this end the
5] provisions of this section are declared severable.

6 b. Any assessnents authorized under this paragraph

7| shall be levied by the departnent upon insurers referred to in
8 | sub-subpar agraph a., upon certification as to the need

9| therefor by the board of directors, H3992—and in each year
10 | that bonds issued under paragraph (f) or paragraph (g)s+—

11 | #6613 2yare outstanding, in such anounts up to such 2

12 | percent |limt as required in order to provide for the full and
13| tinely paynent of the principal of, redenption premum if

14 | any, and interest on, and related costs of, issuance of bonds
15 | isstued—under—s—166-311(2). The assessnents provided for in
16 | this paragraph are hereby assigned and pl edged te—a

17 | muntetpati-ty—+ssuing—bonrds—under—s—166-—31{2(b)for the

18 | benefit of the hol ders of such bonds, in order to enable—sueh
19 | muntetpat-ty—to provide for the paynent of the principal of,
20 | redenption prenium if any, and interest on such bonds, the
21| cost of issuance of such bonds, and the funding of any

22 | reserves and ot her paynents required under the bond resolution
23| or trust indenture pursuant to which such bonds have been

24 | i ssued, without the necessity of any further action by the

25 | associ ation, the departnent, or any other party. To the

26 | extent that bonds are issued under paragraph (f) or paragraph
27 |(g) s—166-—111(2), the proceeds of assessnents |evied under

28 | this paragraph shall be remtted directly to and admi ni stered
29 | by the trustee appointed for such bonds.

30 c. Assessnents under this paragraph shall be payabl e
31]in 12 nmonthly installnments with the first installnent being

13
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i e
6 1
due and payable at the end of the nonth after an assessnent is
| evied, and subsequent installnments being due not later than
the end of each succeedi ng nonth.

rerther—nadeguate—nor—excesstve;-Wthin 90 days after being

notified of such assessnents, each insurer that is to be

assessed pursuant to this paragraph may shatH- make a rate
filing for coverage included within the account specified in
s. 631.55(2)(c) and for which rates are required to be filed
under s. 627.062. If the filing reflects a rate change that,
as a percentage, is equal to the difference between the rate
of such assessnent and the rate of the previous year's
assessnent under this paragraph, the filing shall consist of a
certification so stating and shall be deened approved when
made, subject to the departnent's continuing authority to
require actuarial justification as to the adequacy of any rate
at any tine. Any rate change of a different percentage shal
be subject to the standards and procedures of s. 627.062.

(f) The governing body of any unit of |ocal governnent

havi ng any residents that are insured by a nenber insurer

rendered insolvent due to a hurricane, as determ ned by the
board, may issue bonds as defined in s. 125.013 or s. 166.101
14
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1|in conjunction with the association, for the purpose of

2| funding the obligations of the associati on. Revenue bonds may
3| not be issued until validated pursuant to chapter 75, unless a
4| state of energency is declared by executive order or

5] procl amati on of the Governor pursuant to s. 252.36 which nakes
6 | such findings as are necessary to determne that it is in the
7 | best interests of and necessary for the protection of the

8| public health, safety, and welfare of residents of this state
9] and declares it an essential public purpose to permt certain
10 | nunicipalities or counties to issue bonds that will provide

11| relief to claimnts and policyhol ders of nenber insurers of

12 | the association. Any such unit of |ocal governnent nmay enter
13 ] into such contracts with the association and with any other

14 | entity created pursuant to this subsection as are necessary to
15| carry out this paragraph. Any bonds issued under this

16 | paragraph nust be payable from and secured by noneys received
17 | by the association from assessnents under paragraph (e) and

18 | assigned and pledged to or on behalf of the unit of |oca

19 | governnent for the benefit of the holders of such bonds. The
20| funds, credit, property, and taxing power of the state or of
21| the unit of local governnent nmay not be pl edged for the
22 | paynent of such bonds. The authority granted by this paragraph
23|is in addition to the bonding authority granted by paragraph
24 |(9) .
25 (g)1. The plan of operation may authorize the
26 | formation of a private nonprofit corporation, a private
27 | nonprofit unincorporated association, a partnership, a trust,
28| alimted liability conpany, or a nonprofit nutual conpany
29 | that may be enpowered, anpng ot her things, to borrow noney by
30 | i ssuing bonds or by incurring other indebtedness and to
31| accunul ate reserves or funds to be used for the paynent of

15
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clains of nenber insurers rendered insolvent due to a

hurricane, as deternined by the board. The plan nay authori ze

all actions necessary to facilitate the i ssuance of bonds,

i ncludi ng the pl edgi ng of noneys received by the associ ation

from assessnents under paragraph (e). Any entity created under

this paragraph may sue and be sued; borrow noney; issue bonds,

notes, or debt instrunents; pledge or sell assessnents under

par agraph (e) as security for such bonds, notes, or debt

i nstrunents; enter into any contracts or agreenents necessary

or proper to acconplish such borrow ngs; and take other

actions necessary to carry out the purposes of this paragraph

2. The association nay issue bonds or incur other

i ndebt edness or have bonds issued on its behalf by a unit of

| ocal governnent pursuant to paragraph (f) only if a hurricane

occurs that results in the association's being unable to

secure sufficient funds for the account specified in s.

631.55(2)(c) by nmmki ng assessnents as authorized in paragraph

(a). Any such entity nmay accunul ate reserves and retain

surpluses as of the end of any year to provide for the paynent

of clains owing by the association during that year or any

future year.

3. Inrecognition of s. 10, Art. | of the State

Constitution, which prohibits the inpairnent of obligations of

contracts, it is the intent of the Legislature that no action

be taken to inpair any bond i ndenture or financing agreenent

or any revenue source conmitted by contract to such bond or

ot her i ndebtedness issued or incurred by the association or

any other entity created under this subsection

4. Notwithstandi ng any ot her provision of |aw

a. The pledge or sale of, the lien upon, and the

security interest in any rights, revenues, or other assets of
16
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the association created or purported to be created pursuant to

any financing docunents to secure any bonds or other

i ndebt edness of the association are valid and enforceabl e,

not wi t hst andi ng any rehabilitation, insolvency, |liquidation

bankruptcy, receivership, conservatorship, reorganization, or

sim | ar proceedi ng agai nst the associati on under the | aws of

this state or any other applicable |aws.

b. Any such proceeding does not relieve the

association of its obligation or otherwise affect its ability

to performits obligation to levy or collect assessnents, or

any other rights, revenues, or assets of the association which

are pl edged.

c. Each such pledge or sale of, lien upon, and

security interest in, including the priority of such pl edge,

lien, or security interest, any such assessnents, or other

rights, revenues, or assets which are levied or collected

after the commencenent of any such proceedi ng shall continue

unaf fected by such proceedi ng.

d. As used in this subsection, the term"financing

docunents" nmeans any agreenent, instrunment, or other docunent

evi denci ng any bonds or other indebtedness of the association

or pursuant to which any such bonds or other indebtedness have

been or nay be issued and pursuant to which any rights,

revenues, or other assets of the association are pledged or

sold to secure the repaynent of such bonds or indebtedness,

together with the paynent of interest on such bonds or such

i ndebt edness, or the paynent of any other obligation of the

associ ation related to such bonds or indebtedness.

e. Any such pledge or sale of assessnents, revenues,

contract rights, or other rights or assets of the association

constitutes a lien and security interest or a sale that is
17
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i medi ately effective and attaches to such assessnents,

revenues, contract, or other rights or assets, whether or not

i mposed or collected when the pledge or sale is nade. Any such

pl edge or sale is effective, valid, binding, and enforceabl e

agai nst the association or other entity making such pl edge or

sale and is valid and bindi ng agai nst and superior to any

conpeting clains or obligations owed to any ot her person or

entity, including policyholders in this state, asserting

rights in any such assessnents, revenues, contract, or other

rights or assets to the extent set forth in and in accordance

with the terms of the pledge or sale contained in the

appl i cabl e financi ng docunents, whether or not any such person

or entity has notice of such pledge or sale and w thout the

need for any physical delivery, recordation, filing, or other

action.
(7) The Florida Residential Property and Casualty

Joint Underwriting Association and the Florida W ndstorm

Underwriting Association are exenpt fromall assessnents made

by the associ ation, except that the Florida Residential

Property and Casualty Joint Underwiting Association and the

Fl orida Wndstorm Underwriting Association are required to pay

all assessnents |levied by the association pursuant to

paragraph (3)(e). Any assessnment |evied under this subsection

nmust be levied in the proportion that the Florida Residenti al

Property and Casualty Joint Underwiting Association's or the

Fl orida Wndstorm Underwriting Association's net direct

witten premuns in this state in the classes protected by the

account bears to the total of the net direct witten preniuns

received in this state by all insurers for the precedi ng year

for all coverages listed under s. 631.55(2)(c).
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Florida Senate - 2001 SB 642
311-618-01

1 Section 8. This act shall take effect upon becoming a

2| law.

3

4 EE IR b S b b I S S b S I S b b S I b R B S b

5 SENATE SUVMMARY

6 El i m nat es authpritY of municipalities to issue bonds to
assist the Florida Insurance Guaranty Association in

7 paﬁlng claims related to Hurricane Andrew. Limts fees of

ublic adjustors for clains arising froma catastrophe,

8 tends the operation of propert% insurance laws limting
t he nunber of policies that nay be term nated to reduce

9 an insurer's exposure to hurricane clains. Provides
rul emaki ng authority. Redefines sone terns _to exclude the

10 Fl orida Residential Property and Casualty Joint
Underwriting Association and the Florida Wndstorm

11 Underwriting Association. Authorizes the Departnment of
I nsurance to i npose an additional assessnent to pay

12 cl ai ns agai nst 1 nsurers rendered insolvent by a ]
hurricaneé. Authorizes units of |ocal governnent to issue

13 bonds in_conjunction with the Florida |l nsurance Guaranty
Assocj ation,” Exenpts the Florida Residental Property. and

14 Casualty Joint Underwriting Association and the Florida
W ndst or m Underwriting Associ ation from assessnents of

15 the Florida I nsurance Guaranty Associ ation except for

16 assessnents related to a hurricane.
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