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Fl ori da House of Representatives - 2001 CS/HB 771

R b_By the Cormittee on Health Regul ati on and Representative
ubi o

Abill to be entitled
An act relating to certificate of need;
anending s. 408.036, F.S.; providing
| egislative intent; exenpting open heart
surgery prograns fromcertificate-of-need
review, providing application and |licensure
requi renments; providing for rules of the Agency
for Health Care Administration; correcting
cross references; providing a grandfather
cl ause; anendi ng ss. 408.0361 and 408. 039,
F.S.; correcting cross references; anending s.
15 of ch. 2000-318, Laws of Florida; providing
new dates for final report to the Governor and
Legislature and ternination of the
certificate-of-need workgroup; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 408.036, Florida Statutes, is
amended to read:

408.036 Projects subject to review. --

(1) LEG SLATIVE | NTENT. --The Legi sl ature finds that
rising health care costs, conbined with an increase in the

uni nsured and el derly popul ati on pl aces governnent as the

primary payor of all health services. The Legislature finds

further that it is difficult for the health care industry to

be a conpetitive nmarket, when health regul ati ons deter

entrepreneurial narket concepts that would allow the health

care industry to i ndependently devel op ways in which to

deliver quality health care outcones in a nore reasonabl e
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cost-effective manner. |In addition, the Legislature finds

that, increasingly, hospitals and doctors are conpeting for

contracts to provide a full range of services in exchange for

a negotiated fixed paynent. This paynent nethod nmakes it |ess

likely that the creation of excess hospitals and services wll

occur, thereby limting the possibility that additional cost

to the public is passed on to naintain these services; and,

therefore, limting the need of regul atory oversight initiated

prior to the customary use of such contractual agreenents. |t

is therefore the intent of the Legislature to provide a nore

conpetitive environment within the health care industry while

supporting the devel opnent of cutting-edge nedi cal technol ogy,

t hereby maintai ning access to quality health care services for

all citizens.
(2) 3 APPLI CABILITY. --Unl ess exenpt under subsection

(4)3), all health-care-related projects, as described in

par agraphs (a)-(h), are subject to review and nust file an
application for a certificate of need with the agency. The
agency is exclusively responsible for deternining whether a
healt h-care-rel ated project is subject to review under ss.
408. 031- 408. 045.

(a) The addition of beds by new construction or
alteration.

(b) The new construction or establishnment of
additional health care facilities, including a replacenent
health care facility when the proposed project site is not
| ocated on the sane site as the existing health care facility.

(c) The conversion fromone type of health care
facility to another.

(d) An increase in the total licensed bed capacity of
a health care facility.
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1 (e) The establishnent of a hospice or hospice

2| inpatient facility, except as provided in s. 408.043.

3 (f) The establishnent of inpatient health services by
4] a health care facility, or a substantial change in such

5| services.

6 (g) An increase in the nunber of beds for acute care,
7 | nursing home care beds, specialty burn units, neonatal

8| intensive care units, conprehensive rehabilitation, nental

9| health services, or hospital -based distinct part skilled

10 | nursing units, or at a long-termcare hospital

11 (h) The establishnent of tertiary health services.

12 (3) €2y PRQIECTS SUBJECT TO EXPEDI TED REVI EW - - Unl ess
13 | exenpt pursuant to subsection(4){3), projects subject to an
14 | expedited review shall include, but not be limted to:

15 (a) Research, education, and training prograns.

16 (b) Shared services contracts or projects.

17 (c) Atransfer of a certificate of need.

18 (d) A 50-percent increase in nursing honme beds for a
19| facility incorporated and operating in this state for at |east
20| 60 years on or before July 1, 1988, which has a |licensed
21 | nursing hone facility located on a canpus providing a variety
22 | of residential settings and supportive services. The
23 | i ncreased nursing hone beds shall be for the exclusive use of
24 | the canpus residents. Any application on behalf of an
25 | applicant neeting this requirenent shall be subject to the
26 | base fee of $5,000 provided in s. 408.038.
27 (e) Replacenent of a health care facility when the
28 | proposed project site is located in the same district and
29| within a 1-mile radius of the replaced health care facility.
30 (f) The conversion of nental health services beds
31| licensed under chapter 395 or hospital -based distinct part
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skilled nursing unit beds to general acute care beds; the
conversion of nental health services beds between or anong the
| icensed bed categories defined as beds for nental health
services; or the conversion of general acute care beds to beds
for nental health services.

1. Conversion under this paragraph shall not establish
a new |licensed bed category at the hospital but shall apply
only to categories of beds licensed at that hospital

2. Beds converted under this paragraph nust be
|icensed and operational for at |least 12 nonths before the
hospital may apply for additional conversion affecting beds of
t he sanme type

The agency shall develop rules to inplenent the provisions for
expedited review, including tinme schedule, application content
whi ch may be reduced fromthe full requirenents of s.
408. 037(1), and application processing.

(4) 3> EXEMPTI ONS. - - Upon request, the follow ng
projects are subject to exenption fromthe provisions of
subsection(2) 1)

(a) For replacenent of a licensed health care facility
on the sane site, provided that the nunmber of beds in each
licensed bed category will not increase.

(b) For hospice services or for swing beds in a rura
hospital, as defined in s. 395.602, in a nunber that does not
exceed one-half of its licensed beds.

(c) For the conversion of licensed acute care hospita
beds to Medicare and Medicaid certified skilled nursing beds
in a rural hospital, as defined in s. 395.602, so long as the
conversion of the beds does not involve the construction of
new facilities. The total nunber of skilled nursing beds,

4
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1| including swing beds, may not exceed one-half of the total

2 | nunber of licensed beds in the rural hospital as of July 1,

3] 1993. Certified skilled nursing beds designated under this

4 | paragraph, excluding swing beds, shall be included in the

5| community nursing hone bed inventory. A rural hospital which
6 | subsequently decertifies any acute care beds exenpted under

7 | this paragraph shall notify the agency of the decertification
8 | and the agency shall adjust the community nursing hone bed

9| inventory accordingly.

10 (d) For the addition of nursing hone beds at a skilled
11| nursing facility that is part of a retirenent conmmunity that
12 | provides a variety of residential settings and supportive

13 | services and that has been incorporated and operated in this
14 | state for at | east 65 years on or before July 1, 1994. Al

15 | nursing hone beds nust not be available to the public but nust
16 | be for the exclusive use of the comunity residents.

17 (e) For an increase in the bed capacity of a nursing
18 | facility licensed for at |east 50 beds as of January 1, 1994,
19 | under part |l of chapter 400 which is not part of a continuing
20| care facility if, after the increase, the total |icensed bed
21| capacity of that facility is not nore than 60 beds and if the
22 | facility has been continuously |icensed since 1950 and has
23 | received a superior rating on each of its two npbst recent
24 | licensure surveys.
25 (f) For an inmate health care facility built by or for
26 | the exclusive use of the Departnent of Corrections as provided
27 | in chapter 945. This exenption expires when such facility is
28 | converted to other uses.
29 (g) For the termination of an inpatient health care
30 | service, upon 30 days' witten notice to the agency.
31
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(h) For the delicensure of beds, upon 30 days' witten
notice to the agency. A request for exenption submtted under
this paragraph nust identify the nunber, the category of beds,
and the nane of the facility in which the beds to be
del i censed are | ocat ed.

(i) For the provision of adult inpatient diagnostic
cardi ac catheterization services in a hospital

1. In addition to any other docunentation otherw se
requi red by the agency, a request for an exenption subnitted
under this paragraph nust conply with the following criteria:

a. The applicant nust certify it will not provide
t herapeutic cardi ac catheterization pursuant to the grant of
t he exenption.

b. The applicant nust certify it will neet and
continuously maintain the minimumlicensure requirenents
adopt ed by the agency governi ng such prograns pursuant to
subpar agr aph 2.

c. The applicant nust certify it will provide a
m ni nrum of 2 percent of its services to charity and Medicaid
patients.

2. The agency shall adopt licensure requirenments by
rul e which govern the operation of adult inpatient diagnostic
cardi ac catheterization prograns established pursuant to the
exenption provided in this paragraph. The rules shall ensure
t hat such prograns:

a. Performonly adult inpatient diagnostic cardiac
catheterization services authorized by the exenption and will
not provide therapeutic cardiac catheterization or any other
services not authorized by the exenption

b. Miintain sufficient appropriate equi pnent and
heal t h personnel to ensure quality and safety.

6
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c. Maintain appropriate tinmes of operation and
protocols to ensure availability and appropriate referrals in
t he event of energencies.

d. Maintain appropriate program volunes to ensure
gquality and safety.

e. Provide a mninmumof 2 percent of its services to
charity and Medicaid patients each year

3.a. The exenption provided by this paragraph shal
not apply unless the agency deternines that the programis in
conpliance with the requirenents of subparagraph 1. and that
the programw ||, after beginning operation, continuously
conply with the rul es adopted pursuant to subparagraph 2. The
agency shall nonitor such prograns to ensure conpliance with
t he requirenents of subparagraph 2.

b. (1) The exenption for a programshall expire
i medi ately when the programfails to conply with the rules
adopt ed pursuant to sub-subparagraphs 2.a., b., and c.

(I'1) Beginning 18 nonths after a programfirst begins
treating patients, the exenption for a program shall expire
when the programfails to comply with the rul es adopted
pursuant to sub-subparagraphs 2.d. and e.

(I11) 1If the exenption for a program expires pursuant
t o sub-sub-subparagraph (lI) or sub-sub-subparagraph (11), the
agency shall not grant an exenption pursuant to this paragraph
for an adult inpatient diagnostic cardiac catheterization
program | ocated at the sane hospital until 2 years follow ng
the date of the determi nation by the agency that the program
failed to conply with the rul es adopted pursuant to
subpar agr aph 2.

(j) For nobile surgical facilities and related health
care services provided under contract with the Departnent of

7
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1| Corrections or a private correctional facility operating

2 | pursuant to chapter 957.

3 (k) For state veterans' nursing hones operated by or
4| on behalf of the Florida Departnent of Veterans' Affairs in

5| accordance with part Il of chapter 296 for which at |east 50
6 | percent of the construction cost is federally funded and for
7 | which the Federal CGovernnent pays a per diemrate not to

8 | exceed one-half of the cost of the veterans' care in such

9| state nursing hones. These beds shall not be included in the
10 | nursing hone bed inventory.

11 (1) For conbination within one nursing honme facility
12 | of the beds or services authorized by two or nore certificates
13 | of need issued in the sanme planning subdistrict. An exenption
14 | granted under this paragraph shall extend the validity period
15 ) of the certificates of need to be consolidated by the | ength
16 | of the period begi nning upon subnission of the exenption

17 | request and ending with issuance of the exenption. The

18 | longest validity period anong the certificates shall be

19 | applicable to each of the conbined certificates.
20 (m For division into two or nore nursing hone
21| facilities of beds or services authorized by one certificate
22 | of need issued in the sane planning subdistrict. An exenption
23 | granted under this paragraph shall extend the validity period
24 | of the certificate of need to be divided by the length of the
25 | period begi nni ng upon submni ssion of the exenption request and
26 | ending with issuance of the exenption
27 (n) For the addition of hospital beds |icensed under
28 | chapter 395 for acute care, nental health services, or a
29 | hospital -based distinct part skilled nursing unit in a nunber
30| that may not exceed 10 total beds or 10 percent of the
31| licensed capacity of the bed category bei ng expanded,
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whi chever is greater. Beds for specialty burn units, neonata

i ntensive care units, or conprehensive rehabilitation, or at a
| ong-termcare hospital, nmay not be increased under this

par agr aph.

1. In addition to any other docunentation otherw se
requi red by the agency, a request for exenption submtted
under this paragraph nust:

a. Certify that the prior 12-npbnth average occupancy
rate for the category of |icensed beds being expanded at the
facility neets or exceeds 80 percent or, for a hospital-based
distinct part skilled nursing unit, the prior 12-nonth average
occupancy rate neets or exceeds 96 percent.

b. Certify that any beds of the sane type authorized
for the facility under this paragraph before the date of the
current request for an exenption have been |icensed and
operational for at |least 12 nonths.

2. The tinmefranmes and nonitoring process specified in
s. 408.040(2)(a)-(c) apply to any exenption issued under this
par agr aph.

3. The agency shall count beds authorized under this
par agraph as approved beds in the published inventory of
hospital beds until the beds are |icensed.

(o) For the addition of acute care beds, as authorized
by rule consistent with s. 395.003(4), in a nunber that nay
not exceed 10 total beds or 10 percent of |icensed bed
capacity, whichever is greater, for tenporary beds in a
hospital that has experienced high seasonal occupancy within
the prior 12-nonth period or in a hospital that nust respond
to enmergency circunstances.

(p) For the addition of nursing hone beds licensed
under chapter 400 in a nunber not exceeding 10 total beds or

9
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10 percent of the nunber of beds licensed in the facility
bei ng expanded, whichever is greater

1. In addition to any other docunentation required by
t he agency, a request for exenption subnmitted under this
par agr aph nust:

a. Effective until June 30, 2001, certify that the
facility has not had any class | or class Il deficiencies
within the 30 nonths preceding the request for addition.

b. Effective on July 1, 2001, certify that the
facility has been designated as a Gold Seal nursing home under
s. 400. 235.

c. Certify that the prior 12-npbnth average occupancy
rate for the nursing hone beds at the facility nmeets or
exceeds 96 percent.

d. Certify that any beds authorized for the facility
under this paragraph before the date of the current request
for an exenption have been licensed and operational for at
| east 12 nont hs.

2. The tinmefranmes and nonitoring process specified in
s. 408.040(2)(a)-(c) apply to any exenption issued under this
par agr aph.

3. The agency shall count beds authorized under this
par agraph as approved beds in the published inventory of
nursi ng hone beds until the beds are |icensed.

(q) For establishnent of a specialty hospital offering
a range of nedical service restricted to a defined age or
gender group of the population or a restricted range of
services appropriate to the diagnosis, care, and treatnent of
patients with specific categories of nedical illnesses or
di sorders, through the transfer of beds and services from an
exi sting hospital in the sane county.
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(r) For the provision of adult open heart surgery

services in a hospital

1. In addition to any other docunentation otherw se

requi red by the agency, a request for an exenption subnitted

under this paragraph nust conply with the following criteria:

a. The applicant nust certify it will not provide

pedi atric open heart surgery pursuant to the grant of the

exenpti on.
b. The applicant nmust certify it will neet and

continuously maintain the minimumlicensure requirenents

adopt ed by the agency governi ng such prograns pursuant to

subpar agr aph 2.

c. The applicant nust certify it will provide a

m ni nrum of 2 percent of its services to charity and Medicaid

patients.
2. The agency shall adopt licensure requirenents by

rul e which govern the adult open heart surgery prograns

establ i shed pursuant to the exenption provided in this

par agraph. The rul es shall ensure that such prograns:

a. Performonly adult open heart surgery services

aut hori zed by the exenption and will not provide any other

services not authorized by the exenption

b. Miintain sufficient appropriate equi pnent and

heal th personnel to ensure quality and safety.

c. Maintain appropriate tines of operation and

protocols to ensure availability and appropriate referrals in

t he event of energencies.

d. Maintain appropriate program volunes to ensure

guality and safety.

e. Provide a mninumof 2 percent of its services to

charity and Medicaid patients each year
11
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3.a. The exenption provided by this paragraph shal

not apply unless the agency deternines that the programis in

conpliance with the requirenents of subparagraph 1 and,

noreover, that the programw ||, after beginning operation

continuously conply with the rul es adopted pursuant to

subpar agraph 2. The agency shall nonitor such prograns to

ensure conpliance with the requirenents of subparagraph 2.

b.(1) The exenption for a programshall expire

i mmedi ately when the programfails to conply with the rul es

adopt ed pursuant to sub-subparagraphs 2.a., b., and c.

(1'1) Beginning 18 nonths after a programfirst begins

treating patients, the exenption for a programshall expire

when the programfails to conply with the rul es adopted

pursuant to sub-subparagraphs 2.d. and e.

(I'1'1) 1If the exenption for a program expires pursuant

t o sub-sub-subparagraph (lI) or sub-sub-subparagraph (11), the

agency shall not grant an exenption pursuant to this paragraph

for an adult open heart surgery program | ocated at the sane

hospital until 2 years following the date of the deternination

by the agency that the programfailed to conply with the rules

adopt ed pursuant to subparagraph 2.
(5) 4 REQUEST FOR EXEMPTI ON; FEE. - - A request for
exenption under subsection(4){3)may be nmade at any tinme and

is not subject to the batching requirenents of this section
The request shall be supported by such docunentation as the
agency requires by rule. The agency shall assess a fee of $250
for each request for exenption submitted under subsection(4)

3)-

(6) GCRANDFATHER CLAUSE. --A facility authorized by the
state to provide open heart surgery prior to June 30, 2001

12
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1| shall continue to be authorized to provide such service on and
2| after the effective date of this act.

3 Section 2. Section 408.0361, Florida Statutes, is

4 | anended to read:

5 408. 0361 Diagnostic cardiac catheterization services
6 | providers; conpliance with guidelines and requirenents. --Each
7 | provider of diagnostic cardiac catheterization services shal
8| conply with the requirenents of s. 408.036(4)(i)2.a.-d.

9 3){m2—=a—t—, and rules of the Agency for Health Care

10 | Adni ni stration governing the operation of adult inpatient

11 | di agnostic cardi ac catheterization prograns, including the

12 | nost recent guidelines of the Anerican Coll ege of Cardi ol ogy
13 | and American Heart Association Quidelines for Cardiac

14 | Catheterization and Cardiac Catheterization Laboratori es.

15 Section 3. Paragraph (c) of subsection (5) of section
16 | 408.039, Florida Statutes, is anended to read:

17 408. 039 Review process.--The revi ew process for

18 | certificates of need shall be as foll ows:

19 (5) ADM NI STRATI VE HEARI NGS. - -

20 (c) In adnministrative proceedi ngs chall enging the

21| i ssuance or denial of a certificate of need, only applicants
22 | considered by the agency in the sane batching cycle are

23| entitled to a conparative hearing on their applications.

24 | Existing health care facilities may initiate or intervene in
25| an admi nistrative hearing upon a showi ng that an established
26 | programw || be substantially affected by the issuance of any
27 | certificate of need, whether reviewed under s. 408.036(2) 1)
28 | or(3)¢2)y, to a conpeting proposed facility or programw thin
29 | the sane district.

30 Section 4. Section 15 of chapter 2000-318, Laws of

31| Florida, is anended to read

13
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1 Section 15. (1)(a) There is created a

2| certificate-of-need workgroup staffed by the Agency for Health
3| Care Administration

4 (b) Workgroup participants shall be responsible for

5] only the expenses that they generate individually through

6 | workgroup participation. The agency shall be responsible for
7 | expenses incidental to the production of any required data or
8| reports.

9 (2) The workgroup shall consist of 30 nenbers, 10

10 | appoi nted by the Governor, 10 appointed by the President of
11| the Senate, and 10 appoi nted by the Speaker of the House of
12 | Representatives. The workgroup chairperson shall be sel ected
13| by majority vote of a quorum present. Sixteen nenbers shal

14 | constitute a quorum The nenbership shall include, but not be
15| linmted to, representatives fromhealth care provider

16 | organi zations, health care facilities, individual health care
17 | practitioners, local health councils, and consumner

18 | organi zations, and persons with health care nmarket expertise
19 | as a private-sector consultant.
20 (3) Appointnent to the workgroup shall be as foll ows:
21 (a) The CGovernor shall appoint one representative each
22 | fromthe hospital industry; nursing home industry; hospice
23 | industry; local health councils; a consuner organization; and
24 | three health care market consultants, one of whomis a
25 | recogni zed expert on hospital markets, one of whomis a
26 | recogni zed expert on nursing home or long-terncare narkets,
27 | and one of whomis a recogni zed expert on hospice nmarkets; one
28 | representative fromthe Mdicaid program and one
29 | representative froma health care facility that provides a
30| tertiary service.
31
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(b) The President of the Senate shall appoint a
representative of a for-profit hospital, a representative of a
not-for-profit hospital, a representative of a public
hospital, two representatives of the nursing hone industry,
two representatives of the hospice industry, a representative
of a consuner organization, a representative fromthe
Departnent of Elderly Affairs involved with the inplenentation
of a long-termcare conmunity diversion program and a health
care market consultant with expertise in health care
econoni cs.

(c) The Speaker of the House of Representatives shal
appoint a representative fromthe Florida Hospita
Associ ation, a representative of the Association of Community
Hospitals and Health Systens of Florida, a representative of
the Florida League of Health Systens, a representative of the
Florida Health Care Association, a representative of the
Fl ori da Associ ation of Hones for the Aging, three
representatives of Florida Hospices and Palliative Care, one
representative of local health councils, and one
representative of a consuner organization

(4) The workgroup shall study issues pertaining to the
certificate-of-need program including the inpact of trends in
health care delivery and financing. The workgroup shall study
i ssues relating to inplenmentation of the certificate-of-need
program

(5) The workgroup shall neet at—teast—annuatyat the
request of the chairperson. The workgroup shall subnmt an
Ater-mreport—by—becenber—31—2006+—=and a final report to the
Governor, the President of the Senate, and the Speaker of the
House of Representatives by January 7, Becenber—34-2002. The
wor kgroup is abolished effective May 3, 2002 Juby—31—2663.

15
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Section 5. This act shall take effect July 1, 2001.
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