CS for CS for SB 784 First Engrossed

1 Abill to be entitled

2 An act relating to consuner protection

3 anmending s. 400.925, F.S.; revising

4 definitions; anending s. 400.93, F.S.

5 exenpti ng providers of hone nedical equi pnent

6 operated by the Departnent of Health from

7 certain licensure requirenents; anmendi ng s.

8 427.802, F.S.; revising definitions; anending

9 s. 427.803, F.S.; revising warranty

10 requi rements; anending s. 427.804, F.S.

11 conform ng references; deleting investigation
12 and conpl ai nt processing requirenents of the

13 Departnent of Agriculture and Consuner

14 Services; repealing s. 427.8041, F.S., relating
15 to the registration of assistive technol ogy

16 devi ce deal ers; amending s. 496.411, F.S.

17 requiring charitable organi zati ons or sponsors
18 to display certain infornmation on certain

19 solicitation materials; anending s. 501.017,
20 F.S.; requiring certain health studio contract
21 refunds to be issued within a tine certain;
22 anending s. 501.019, F.S.; expanding
23 application of felony penalties for know ngly
24 maki ng fal se representations for certain
25 pur poses; anending s. 539.001, F.S.; redefining
26 the term "agency"; prohibiting pawnbrokers from
27 knowi ngly accepting stolen property; correcting
28 t erm nol ogy; anending s. 559.801, F.S.
29 revising a definition; anending s. 559. 803,
30 F.S.; revising statenents that nust be placed
31 i n disclosure docunents; specifying additiona
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1 information required in certain business
2 opportunity contract disclosure statenents;
3 anending s. 559.807, F.S.; revising application
4 of requirenents for certain securities relating
5 to selling business opportunities; anending s.
6 559.809, F.S.; specifying an additiona
7 prohi bited act by business opportunity sellers;
8 reenacting s. 559.815, F.S., relating to
9 penalties for violations of s. 559.809, F.S.
10 anending s. 559.902, F.S.; providing an
11 addi tional exception for certain schools to
12 application of certain notor vehicle repair
13 shop provisions; anending s. 559.904, F.S.
14 revising certain requirements for notor vehicle
15 repair shop registrations; anending s. 559. 905,
16 F.S.; providing additional estimted cost of
17 repair requirenents for witten repair
18 estimates; anending s. 559.9221, F.S.; revising
19 Mot or Vehi cl e Repair Advisory Counci
20 nmenbershi p requirenents; repealing s.
21 559.903(5), F.S., relating to a definition of
22 m nor repair service; providing for
23 severability; creating s. 501.144, F.S., the
24 Florida Infant Crib Safety Act; providing
25 definitions; prohibiting cormercial users from
26 manuf act uri ng, remanufacturing, retrofitting
27 selling, contracting to sell or resell
28 | easing, or subletting specified cribs
29 determ ned to be unsafe for use by infants;
30 prohibiting transient public | odging
31 establ i shnents fromoffering or providing for
2
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1 use specified cribs determ ned to be unsafe for
2 use by infants; providing criteria for
3 determ ning safety of infant cribs; providing
4 exenptions; providing specified imunity from
5 civil liability; providing penalties; providing
6 that violation of the act constitutes an unfair
7 and deceptive trade practice; authorizing the
8 Departnent of Agriculture and Consuner
9 Services, the Departnent of Business and
10 Pr of essi onal Regul ation, and the Departnment of
11 Children and Family Services to collaborate
12 wi th public agencies and private sector
13 entities to prepare specified public education
14 mat eri al s and prograns; authorizing the
15 Departnent of Agriculture and Consuner Services
16 to adopt rules and prescribe forns; anendi ng s.
17 509. 221, F.S.; prohibiting the use of certain
18 cribs in public |odging establishnents;
19 reenacting s. 509.032, F.S.; providing for
20 regul ati on and rul emaki ng by the Division of
21 Hotel s and Restaurants of the Departnent of
22 Busi ness and Prof essional Regulation; creating
23 s. 402.3031, F.S.; prohibiting unsafe cribs in
24 certain facilities; providing for enforcenent
25 and rul emaki ng powers of the Departnent of
26 Children and Family Services; anending s
27 501. 203, F.S.; including business or commerci al
28 entity within the definition of the term
29 "consuner" for purposes of ch. 501, F.S.
30 i ncorporating revisions to applicable
31 regul ati ons; anending s. 501.204, F.S.
3
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1 incorporating interpretations relating to the

2 Federal Trade Commi ssion Act; anending s

3 501. 207, F.S.; authorizing an action on behalf

4 of a governnental entity for damages caused by

5 a violation of part Il of ch. 501, F.S.

6 anmendi ng s. 501.2075, F.S.; providing for

7 wai ver of civil penalties if restitutionis

8 made for actual damages to a gover nnent al

9 entity; repealing s. 501.2091, F.S., relating
10 to an authorization for a stay of proceedings
11 pending trial by a party to an action under
12 part Il of ch. 501, F.S.; anmending s. 501.211
13 F.S.; providing for the recovery of actua
14 danmages on the part of a person who suffers a
15 loss as a result of a violation of part Il of
16 ch. 501, F.S.; anending s. 501.212, F.S.

17 providing that an exenption fromregul ation

18 under part Il of ch. 501, F.S., applies to

19 activities regul ated under | aws adm nistered by
20 the Public Service Conm ssion; providing
21 ef fective dates.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Subsection (8) of section 400.925, Florida
26| Statutes, is anended to read:
27 400.925 Definitions.--As used in this part, the term
28 (8) "Hone nedical equipnent” includes any product as
29 | defined by the Federal Drug Admi nistration's Drugs, Devices
30| and Cosnetics Act, any products rei nbursed under the Medicare
31| Part B Durable Medical Equi pnent benefits, or any products

4
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rei mbursed under the Florida Medicaid durabl e nmedica

equi pnrent program Hone nedi cal equi pnent includes, but is not
limted to, oxygen and related respiratory equi pnent. Hone
nedi cal equi pnent includes custom zed wheel chairs and rel at ed
seating and positioning, but does not include prosthetics or
orthotics or any splints, braces, or aids customfabricated by
a licensed health care practitioner. Hone nedi cal equi prment

i ncl udes assi stive technol ogy devices, including: nanua

wheel chairs, notorized wheelchairs, notorized scooters,

voi ce-synt hesi zed conputer nodul es, optical scanners, talking

software, braille printers, environnental control devices for

use by person with quadripl egia, notor vehicle adaptive

transportation aids, devices that enable persons with severe

speech disabilities to in effect speak, personal transfer

systens and specialty beds, including denmonstrator, for use by

a person with a nedical need.

Section 2. Paragraph (a) of subsection (5) of section
400.93, Florida Statutes, is anended to read:

400.93 Hone nedi cal equi pnent providers to be
|icensed; expiration of l|icense; exenptions; unlawful acts;
penal ties. --

(5) The followi ng are exenpt from hone nedi ca
equi pnent provider licensure, unless they have a separate
conpany, corporation, or division that is in the business of
provi di ng hone nedi cal equi prent and services for sale or rent
to consuners at their regular or tenporary place of residence
pursuant to the provisions of this part:

(a) Providers operated by the Departnent of Health or

Federal Governnent.
Section 3. Section 427.802, Florida Statutes, is
amended to read:

5
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427.802 Definitions.--As used in this part:

(1) "Assistive technol ogy devices" neans nanua
wheel chairs, notorized wheelchairs, notorized scooters,
voi ce-synt hesi zed conputer nodul es, optical scanners, talking
software, braille printers, environnmental control devices for
use by a person with quadriplegia, notor vehicle adaptive
transportation aids, devices that enable persons with severe
speech disabilities to in effect speak, personal transfer
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systens, and specialty beds, including a denpnstrator, that a

=
o

consuner purchases or accepts transfer of in this state for

[N
[N

use by a person with a disability.

16 (2)3) "Person with a disability" neans any person who
17 | has one or nore pernmanent physical or nental limitations that
18 | restrict his or her ability to performthe nornal activities
19| of daily living and inpede his or her capacity to |live

20 | i ndependent|y.

21 (3) t4) "Assistive technol ogy device dealer"” neans a

22 | person who i s busthess—entity—that—+s—priwari+y engaged in the
23 | busi ness of selling er—teasing—of assistive technol ogy

24 | devi ces. i i -of; B iy

25 | reans—ho—t+ess—than—30—percent—of—thebusthess—entity—Sgross
26 | sates—in—theprevious—fsecat—year—

27 (4) £5)y "Assistive technol ogy device | essor"” neans a

28 | person who | eases an assistive technol ogy device to a

29 | consuner, or holds the lessor's rights, under a witten | ease.
30 (5)t6) "Col l ateral costs" neans expenses incurred by a
31| consuner in connection with the repair of a nonconformty,

6
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i ncluding the costs of obtaining an alternative assistive
t echnol ogy devi ce.

(6) 7 "Consuner” means any of the follow ng:

(a) The purchaser of an assistive technol ogy device,
if the assistive technol ogy device was purchased from an
assi stive technol ogy device deal er or manufacturer for
pur poses ot her than resale.

(b) A person to whomthe assistive technol ogy device
is transferred for purposes other than resale, if the transfer
occurs before the expiration of an express warranty applicabl e
to the assistive technol ogy device.

(c) A person who may enforce the warranty.

(d) A person who | eases an assistive technol ogy device
froman assistive technol ogy device | essor under a witten
| ease.

(7) 8y "Denonstrator” neans an assistive technol ogy
device used primarily for the purpose of denobnstration to the
public.
and—Consuer—Servi-ces—

(8) 16y "Early term nation cost” nmeans any expense or
obligation that an assistive technol ogy device | essor incurs
as a result of both the termination of a witten | ease before
the ternination date set forth in that |ease and the return of
an assistive technol ogy device to a manufacturer pursuant to
this section. The termincludes a penalty for prepaynent
under a financial arrangenent.

(9) )y "Early term nation saving" neans any expense
or obligation that an assistive technol ogy device |essor
avoids as a result of both the termnation of a witten | ease
before the ternination date set forth in the | ease and the

7
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1| return of an assistive technol ogy device to a manufacturer

2| pursuant to this section. The termincludes an interest

3 | charge that the assistive technol ogy device | essor woul d have

4| paid to finance the assistive technol ogy device or, if the

5| assistive technol ogy device | essor does not finance the

6 | assistive technol ogy device, the difference between the total

7 | amount for which the | ease obligates the consuner during the

8| period of the lease termremaining after the early termnation

9| and the present value of that anpbunt at the date of the early
10 | terminati on.
11 (10) ¢+2) "Manufacturer”™ means a business entity that
12 | manufactures or produces assistive technol ogy devices for sale
13 | and agents of that business entity, including an inporter, a
14 | distributor, a factory branch, a distributor branch, and any
15| warrantors of the manufacturer's assistive technol ogy device,
16 | but not including an assistive technol ogy device deal er
17 (11) £33y "Nonconformity" neans a condition or defect
18 | of an assistive technol ogy device which substantially inpairs
19 | the use, value, or safety of the device and which is covered
20 | by an express warranty applicable to the assistive technol ogy
21 | devi ce, but does not include a condition or defect that is the
22 | result of abuse, negl ect, excessive wear, or unauthorized
23| nodification or alteration of the assistive technol ogy device
24 | by a consuner
25 (12) (14) "Reasonable attenpt to repair"” neans, within
26 | the ternms of an express warranty applicable to a new assistive
27 | technol ogy devi ce:
28 (a) A maximumof three efforts by the nmanufacturer
29 | the assistive technol ogy device | essor, or any of the
30 | manufacturer's authorized assistive technol ogy device deal ers
31

8
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to repair a nonconformty that is subject to repair under the
warranty; or
(b) The passage of at |east 30 cunul ative days during
whi ch the assistive technol ogy device is out of service
because of a nonconformity that is covered by the warranty.
Section 4. Section 427.803, Florida Statutes, is
amended to read:

427.803 Express buty—of—rmanufacturer—antd—an—assistive

technotogy—device—deater—to—econforman—assistive—technotogy
device—to—the warranty. - -

- A manufacturer who sells a new assistive
technol ogy device to a consuner, either directly or through an
assi stive technol ogy device deal er, shall furnish the consuner
with an express warranty for the assistive technol ogy devi ce.
The duration of the express warranty nust be at |east 1 year
after first delivery of the assistive technology device to the
consuner. In the absence of an express warranty fromthe
manuf acturer, the manufacturer is considered to have expressly
warranted to the consuner of an assistive technol ogy device
that, for a period of 1 year after the date of first delivery
to the consuner, the assistive technology device will be free
fromany condition or defect that substantially inpairs the
val ue of the assistive technology device to the consuner
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Section 5. Section 427.804, Florida Statutes, is
anended to read:

427.804 Repair of nonconformn ng assistive technol ogy
devi ces; refund or replacenent of devices after attenpt to
repair; sale or |ease of returned device; arbitration
avestigat+on-limtation of rights.--

(1) If a new assistive technol ogy device does not
conformto an applicabl e express warranty and the consumner
reports the nonconformty to the nanufacturer, the assistive
t echnol ogy device | essor, or any of the manufacturer's
aut hori zed assi stive technol ogy devi ce deal ers and nakes the
assi stive technol ogy device available for repair within 1 year
after first delivery or return of the assistive technol ogy
device to the consuner, the nonconfornity nust be repaired at
no charge to the consuner

(2) If, after a reasonable attenpt to repair, the
nonconformity is not repaired, the nanufacturer, at the

11
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direction of a consunmer as defined in s. 427.802(6){#(a)-(c),
nmust do one of the foll ow ng:

(a) Accept return of the assistive technol ogy device
and replace the assistive technol ogy device with a conparable
new assi stive technol ogy device and refund any coll atera
costs.

(b) Accept return of the assistive technol ogy device
and refund to the consuner and to any hol der of a perfected
security interest in the consuner's assistive technol ogy
device, as the interest may appear, the full purchase price
pl us any finance charge anpbunt paid by the consuner at the
poi nt of sale, and collateral costs.

(c) Wth respect to a consunmer as defined in s.
427.802(6) t#(d), accept return of the assistive technol ogy
device, refund to the assistive technol ogy device | essor and
to any hol der of a perfected security interest in the
assi stive technol ogy device, as the interest nay appear, the
current value of the witten |ease, and refund to the consuner
t he anobunt that the consunmer paid under the witten | ease plus
any col |l ateral costs.

(3) The current value of the witten | ease equals the
total anount for which the | ease obligates the consuner during
the period of the | ease remamining after its early ternination
pl us the assistive technol ogy device dealer's early
ternm nation costs and the val ue of the assistive technol ogy
device at the | ease expiration date if the | ease sets forth
the value, | ess the assistive technology device lessor's early
tern nation savings.

(4) To receive a conparable new assistive technol ogy
device or a refund due under paragraph (2)(a), a consuner mnust
offer to the manufacturer of the assistive technol ogy device

12
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havi ng the nonconformity to transfer possession of the
assi stive technol ogy device to the manufacturer. No l|ater
than 30 days after the offer, the nmanufacturer shall provide
the consuner with the conparabl e assistive technol ogy device
or refund. Wen the manufacturer provides the conparable
assi stive technol ogy device or refund, the consuner shal
return the assistive technol ogy devi ce having the
nonconformity to the manufacturer, along with any endorsenents
necessary to transfer real possession to the manufacturer

(5) To receive a refund due under paragraph (2)(b), a
consuner nust offer to return the assistive technol ogy device
havi ng the nonconformity to its manufacturer. No later than
30 days after the offer, the manufacturer shall provide the
refund to the consunmer who paid for or the provider who billed

a third party payor source for the assistive technol ogy

device. The provider shall return the manufacturer's refund

to the third party payor source, unless the provider was not

rei mbursed by the third party payor.Wen the manufacturer

provides the refund, the consuner shall return to the
manuf act urer the assistive technol ogy device having the
nonconformty.

(6) To receive a refund due under paragraph (2)(c), an
assi stive technol ogy device | essor nust offer to transfer
possessi on of the assistive technol ogy device having the
nonconformty to its manufacturer. No later than 30 days
after the offer, the manufacturer shall provide the refund to
t he assistive technol ogy device | essor. Wen the manufacturer
provides the refund, the assistive technol ogy device |essor
shal |l provide to the manufacturer any endorsenents necessary
to transfer |egal possession to the nanufacturer

13
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(7) A person may not enforce the |ease against the
consuner after the consuner receives a refund due under
paragraph (2)(c).

(8) An assistive technology device that is returned by
a consuner or assistive technology device lessor in this
state, or by a consuner or assistive technol ogy device | essor
in another state under a sinmlar |aw of that state, nmay not be
sold or leased again in this state, unless full disclosure of
the reasons for return is nade to any prospective buyer or

| essee.

(9) £ty Each consumer may submit any dispute arising
under this part to an alternative arbitrati on nechani sm
establ i shed pursuant to chapter 682. Upon notice by the
consuner, all manufacturers nust submt to such alternative
arbitration.

(10) ¢¥2) Such alternative arbitrati on nust be
conducted by a professional arbitrator or arbitration firm
appoi nted under chapter 682 and any applicable rules. These
procedures nust provide for the personal objectivity of the
arbitrators and for the right of each party to present its
case, to be in attendance during any presentation nade by the
other party, and to rebut or refute such a presentation

(11) (33) This part does not limt rights or renedies
avail able to a consuner under any other |aw.

14
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1 Section 6. Section 427.8041, Florida Statutes, is

2 | repeal ed

3 Section 7. Subsection (6) is added to section 496.411

4| Florida Statutes, to read

5 496.411 Disclosure requirenments and duties of

6 | charitabl e organi zati ons and sponsors. - -

7 (6) Each charitable organi zation or sponsor that is

8| required to register under s. 496.405 shall conspi cuously

9| display the following informati on on every printed

10| solicitation, witten confirmation, receipt, or renm nder of a

11 | contribution

12 (a) The organi zation's or sponsor's registration

13 | nunber issued by the departnent under this chapter

14 (b) The percentage, if any, of each contribution that

15 ] is retained by any professional solicitor that has contracted

16 | with the organi zati on or sponsor

17 (c) The percentage of each contribution that is

18 | recei ved by the organi zati on or sponsor

19

20| If the solicitation consists of nobre than a single item the

21 | statenent shall be displayed prominently in the solicitation

22 | materials.

23 Section 8. Paragraphs (b) and (d) of subsection (1) of

24 | section 501.017, Florida Statutes, are anended to read:

25 501.017 Health studios; contracts. --

26 (1) Every contract for the sale of future health

27 | studio services which is paid for in advance or which the

28 | buyer agrees to pay for in future install nent paynents shal

29 | be in witing and shall contain, contractual provisions to the

30| contrary notwithstanding, in immediate proxinmty to the space

31| reserved in the contract for the signature of the buyer, and
15
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in 10-poi nt bol df aced type, |anguage substantially equival ent
to the follow ng:

(b)1. A provision for the cancellation and refund of
the contract if the contracting business |ocation of the
heal th studi o goes out of business, or noves its facilities
nore than 5 driving mles fromthe business |ocation
designated in such contract and fails to provide, within 30
days, a facility of equal quality located within 5 driving
mles of the business |ocation designated in such contract at
no additional cost to the buyer.

2. A provision that notice of intent to cancel by the
buyer shall be given in witing to the health studio. Such a
noti ce of cancellation fromthe consuner shall also terninate
automatically the consuner's obligation to any entity to whom
the health studi o has subrogated or assigned the consuner's
contract. If the health studio wi shes to enforce such contract
after receipt of such showing, it may request the departnent
to determine the sufficiency of the show ng.

3. Aprovision that if the departnent detern nes that
a refund is due the buyer, the refund shall be an anobunt
conmputed by dividing the contract price by the nunber of weeks
in the contract termand nmultiplying the result by the nunber
of weeks remaining in the contract term The business
| ocation of a health studio shall not be deermed out of
busi ness when tenporarily closed for repair and renovation of
t he prenises:

a. Upon sale, for not nore than 14 consecutive days;
or

b. During ownership, for not nore than 7 consecutive
days and not nore than two periods of 7 consecutive days in
any cal endar year.

16
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1

2| Arefund shall be issued within 30 days after receipt of the

3| notice of cancellation nmade pursuant to this paragraph.

4 (d) A provision for the cancellation of the contract

5]if the buyer dies or becones physically unable to avai

6| hinself or herself of a substantial portion of those services

7 | which he or she used fromthe comencenent of the contract

8luntil the time of disability, with refund of funds paid or

9 | accepted in paynent of the contract in an anount conputed by

10| dividing the contract price by the nunber of weeks in the

11 ) contract termand nmultiplying the result by the nunber of

12 | weeks renmaining in the contract term The contract nay

13 | require a buyer or the buyer's estate seeking relief under

14 | this paragraph to provide proof of disability or death. A

15 | physical disability sufficient to warrant cancellation of the

16 | contract by the buyer shall be established if the buyer

17 | furnishes to the health studio a certification of such

18 | disability by a physician |licensed under chapter 458, chapter

19 | 459, chapter 460, or chapter 461 to the extent the diagnosis

20| or treatnent of the disability is within the physician's scope

21| of practice. A refund shall be issued within 30 days after

22 | receipt of the notice of cancellation made pursuant to this

23 | par agr aph.

24 Section 9. Subsection (2) of section 501.019, Florida

25| Statutes, is anended to read:

26 501.019 Health studios; penalties.--

27 (2) Any person heatth—studio—oewrer—or—+n—the—case—-of

28 | eorporate—ownershipr—any—offecer—of—the—ecorpoeration—or—any

29 | manager—of—a—heatth—studi-o—or—heatth—studi-o-s—business

30 | teeat+oenwho knowi ngly nakes a fal se representation to the

31| departnment with the intent to obtain an exenption of any kind
17
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1| fromthe requirenents of s. 501.016 conmits a felony of the
2| third degree, punishable as provided in s. 775.082, s.
3| 775.083, or s. 775.084.
4 Section 10. Paragraph (a) of subsection (2), paragraph
5] (b) of subsection (4), and paragraph (c) of subsection (5) of
6 | section 539.001, Florida Statutes, are anended, paragraph (n)
7| is added to subsection (12) of that section, and subsection
8] (21) of that section is anended, to read:
9 539.001 The Florida Pawnbroking Act. --
10 (2) DEFINITIONS.--As used in this section, the term
11 (a) "Agency" neans the—bivi-ston—of—Consturrer—Services
12 | ef the Departnent of Agriculture and Consuner Services.
13 (4) ELIABILITY FOR LI CENSE. - -
14 (b) Any applicant clainmng to have a net worth of
15 | $50, 000 or nore shall file with the agency departrrent, at the
16 | tinme of applying for a license, the followi ng docunentation
17 1. A current financial statenent prepared by a Florida
18 | certified public accountant; or
19 2. An affidavit stating the applicant's net worth is
20| at | east $50, 000, acconpani ed by supporting docunentation; or
21 3. |If the applicant is a corporation, a copy of the
22 | applicant's nost recently filed federal tax return
23
24 | If the agency cannot verify that the applicant neets the net
25| worth requirenment for a license, the agency may require a
26 | finding, including the presentation of a current bal ance
27 | sheet, by an accounting firmor individual holding a pernit to
28 | practice public accounting in this state, that the accountant
29 | has revi ewed the books and records of the applicant and that
30| the applicant neets the net worth requirenent.
31 (5) APPLI CATI ON FOR LI CENSE. - -

18
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(c) Each initial application for a |license nust be
acconpani ed by a conplete set of fingerprints taken by an
aut hori zed | aw enforcenent officer, $300 for the first year's
license fee, and the actual cost to the agency depart+ent for
fingerprint analysis for each person subject to the
eligibility requirenments. The agency shall submit the
fingerprints to the Departnent of Law Enforcenent for state
processi ng, and the Departnment of Law Enforcenent shal
forward the fingerprints to the Federal Bureau of
I nvestigation for a national criminal history check. These
fees and costs are not refundable.

(12) PROH BI TED ACTS. -- A pawnbroker, or an enpl oyee or
agent of a pawnbroker, nmay not:

(n) Knowingly accept or receive nisappropriated

property froma conveying custoner in a pawn or purchase

transacti on.
(21) RULEMAKI NG AUTHORI TY. - - The agency departrent has
authority to adopt rules pursuant to chapter 120 to inpl enent

the provisions of this section.

Section 11. Paragraph (a) of subsection (1) of section
559.801, Florida Statutes, is anended to read:

559.801 Definitions.--For the purpose of ss.
559. 80-559. 815, the term

(1) (a) "Business opportunity" neans the sale or |ease
of any products, equi pnent, supplies, or services which are
sold or |l eased to a purchaser to enable the purchaser to start
a business for which the purchaser is required to pay an
initial fee or sum of noney which exceeds $500 to the seller
and in which the seller represents:

1. That the seller or person or entity affiliated with
or referred by the seller will provide |ocations or assist the

19
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purchaser in finding | ocations for the use or operation of
vendi ng machi nes, racks, display cases, currency or card
oper ated equi pnent, or other sinmilar devices or
currency-operat ed anusenent nmachi nes or devices on prenises
nei ther owned nor | eased by the purchaser or seller

2. That the seller will purchase any or all products
made, produced, fabricated, grown, bred, or nodified by the
purchaser using in whole or in part the supplies, services, or
chattels sold to the purchaser

3. That the seller guarantees ia—witing that the
purchaser will derive incone fromthe business opportunity
whi ch exceeds the price paid or rent charged for the business
opportunity or that the seller will refund all or part of the
price paid or rent charged for the business opportunity, or
wi || repurchase any of the products, equipnent, supplies, or
chattels supplied by the seller, if the purchaser is
unsatisfied with the business opportunity; or

4. That the seller will provide a sal es program or
mar keting programthat will enable the purchaser to derive
i ncone fromthe business opportunity, except that this
par agraph does not apply to the sale of a sal es program or
mar keti ng program nmade in conjunction with the licensing of a
trademark or service mark that is registered under the | aws of
any state or of the United States if the seller requires use

of the trademark or service mark in the sal es agreenent.

For the purpose of subparagraph 1., the term"assist the
purchaser in finding | ocations" nmeans, but is not linmted to,
suppl yi ng the purchaser with nanmes of | ocator conpani es,
contracting with the purchaser to provide assistance or supply

20
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1| nanmes, or collecting a fee on behalf of or for a |ocator

2 | conpany.

3 Section 12. Subsection (8) of section 559.803, Florida
4| Statutes, is anended, present subsections (11), (12), and (13)
5] of that section are renunbered as subsections (12), (13), and
6| (14), respectively, and a new subsection (11) is added to that
7| section, to read

8 559.803 Disclosure statenent.--At | east 3 working days
9] prior to the tine the purchaser signs a business opportunity
10| contract, or at |east 3 working days prior to the receipt of
11 | any consideration by the seller, whichever occurs first, the
12 | seller nmust provide the prospective purchaser a witten

13 | docunent, the cover sheet of which is entitled in at |east

14 | 12-point boldfaced capital letters "Dl SCLOSURES REQU RED BY
15| FLORIDA LAW" Under this title shall appear the foll ow ng

16 | statenent in at |east 10-point type: "The State of Florida

17 | has not revi ewed and does not approve, reconmmrend, endorse, or
18 | sponsor any busi ness opportunity. The information contained
19 ) in this disclosure has not been verified by the state. |If you
20 | have any questions about this investnent, see an attorney
21| before you sign a contract or agreenent." Nothing except the
22 | title and required statenent shall appear on the cover sheet.
23| Imediately follow ng the cover sheet, the seller nust provide
24 | an index page that briefly lists the contents of the
25 | di scl osure docunent as required in this section and any pages
26 | on which the prospective purchaser can find each required
27 | disclosure. At the top of the index page, the foll ow ng
28 | statenent nust appear in at |east 10-point type: "The State of
29 | Florida requires sellers of business opportunities to disclose
30| certain information to prospective purchasers. This index is
31| provided to help you locate this information." |f the index

21
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1| contains other information not required by this section, the
2| seller shall place a designation beside each of the

3| disclosures required by this section and provi de an

4 | explanation of the designation at the end of the statenent at
5] the top of the index page. The disclosure docunent shal

6| contain the following information

7 (8) If the business opportunity seller is required to
8 | secure a bond, guaranteed letter of credit, or certificate of
9 | deposit eor—estabHsh—a—trust—deposit pursuant to s. 559. 807,
10| either of the foll owi ng statenents:

11 (a) "As required by Florida |aw, the seller has

12 | secured a bond issued by ...., a surety conpany authorized to
13| do business in this state. Before signing a contract to

14 | purchase this business opportunity, you should confirmthe

15| bond's status with the surety conpany."; or

16 (b) "As required by Florida |aw, the seller has

17 | establ i shed a trust—account—or guaranteed letter of credit or
18 | certificate of deposit ...(nunber of account)... with ... (nane
19 | and address of bank or savings institution).... Before
20| signing a contract to purchase this business opportunity, you
21| should confirmwi th the bank or savings institution the
22 | current status of the trust—account—or guaranteed |l etter of
23| credit or certificate of deposit."
24 (11)(a) The total nunber of persons who purchased the
25 | busi ness opportunity being offered by the seller within the
26 | past 3 years.
27 (b) The nanes, addresses, and tel ephone nunbers of the
28 | 10 persons who previously purchased the busi ness opportunity
29 | fromthe seller and who are geographically closest to the
30 | potential purchaser
31

22
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Shoul d any seller of business opportunities prepare a
di scl osure statenent pursuant to 16 C.F.R ss. 436.1 et seq.
a Trade Regul ation Rule of the Federal Trade Conmi ssion
regardi ng Di scl osure Requirenments and Prohi bitions Concerning
Franchi si ng and Busi ness Cpportunity Ventures, the seller may
file that disclosure statenent in lieu of the docunent
required pursuant to this section. Should the seller be
required pursuant to 16 CF.R to prepare any ot her docunents
to be presented to the prospective purchaser, those docunents
shall also be filed with the departnent.

Section 13. Section 559.807, Florida Statutes, is
amended to read:

559. 807 Bond or other security trust—acecodnt
required. --

(1) If the business opportunity seller nakes any
representations set forth in s. 559.801(1)(a)3., the seller
nmust either have obtained a surety bond issued by a surety
conpany authorized to do business in this state or have
established a certificate of deposit trust—aecoeunt or a
guaranteed letter of credit with a Iicensed and i nsured bank

or savings institution located in the state. The anpunt of
the bond, certificate of deposit trust—aceount, or guaranteed
letter of credit shall be an anmount not | ess than $50, 000.

(2) The bond, certificate of deposit, or guaranteed
letter of credit trust—aeccount shall be in the favor of the
departnment for the use and benefit of -any person who is

injured by the fraud, m srepresentation, dafragetd—by—any
vi-otation—of—ss—559-80-559-815—or—by—the—setHer—s breach of

the contract, financial failure, or violation of any provision

of this part by the seller. Such liability may be enforced by

filing an action at lawin a court of conpetent jurisdiction

23
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1| without precluding enforcenent in an adninistrative action
2| pursuant to chapter 120. However, the bond, certificate of
3| deposit, or guaranteed letter of credit shall be anenabl e and
4 | enforceable only by and through admi nistrative proceedi ngs
5| before the departnent. A noney judgnent resulting from an
6| action at law, |less any award for costs and attorney's fees,
7| shall be prima facie evidence sufficient to establish the
8| value of the claimin an admnistrative action. It is the
9]intent of the Legislature that such bond, certificate of
10 | deposit, or guaranteed letter of credit shall be applicable
11| and liable only for payment of clains duly adjudicated by
12 | order of the departnment. The bond, certificate of deposit, or
13 | guaranteed letter of credit shall be open to successive clainms
14 | but hebusi . I : i .
15 o I : b . . o] !
16 | account—or—guaranteed—tetter—of—credit—torecover—darages
17 | suffered—howeverst he aggregate anount may not H-abitity—of
18 | the—strety—or—trustee—shat—be—ontyfor—actuva—darages—and—+n
19 | re—event—shalt exceed the anmount of the bond, certificate of
20 | deposit trust—aecoeunt, or guaranteed letter of credit.
21 Section 14. Subsection (14) is added to section
22| 559.809, Florida Statutes, to read:
23 559.809 Prohibited acts.--Business opportunity sellers
24 | shall not:
25 (14) Fail to provide or deliver the products,
26 | equi pnent, supplies, or services as specified in the witten
27 | contract required under s. 559.811
28 Section 15. For the purpose of incorporating the
29 | anendnent to section 559.809, Florida Statutes, in a reference
30| thereto, section 559.815, Florida Statutes, is reenacted to
31| read

24
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559.815 Penalties.--Any person who fails to file with
the departnent as required by s. 559.805 or who conmits an act
described in s. 559.809 is guilty of a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

Section 16. Subsection (5) is added to section
559.902, Florida Statutes, to read:

559.902 Scope and application.--This act shall apply
to all notor vehicle repair shops in Florida, except:

(5) Those located in public schools as defined in s.

228.041 or charter technical career centers as defined in s.
228. 505.

However, such person nay voluntarily register under this act.

Section 17. Subsections (3), (4), (5), (6), and (10)
of section 559.904, Florida Statutes, are anended to read:

559.904 Mbtor vehicle repair shop registration
application; exenption.--

(3) Each application for registration nust be
acconpani ed by a registration fee set forth as follows:

g f I s I F -

. .

(a)tb)y If the place of business has 1 to 5 enpl oyees:
$50.

(b)te)y If the place of business has 6 to 10 enpl oyees:
$150.

(c)td)y If the place of business has 11 or nore
enpl oyees: $300.

(4) Each initial and renewal application for

regi stration nust be acconpani ed by copies of the applicant's

estimate and invoice forns. Such forms nust conply with the

25
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1| applicable provisions of this act before a registration nmay be
2| i ssued.

3 (5) 4> No annual registration fee is required for any

4 | notor vehicle repair shop which has a | ocal nunicipal or

5] county license issued pursuant to an ordi nance contai ni ng

6 | standards which the departnent deternines are at |east equa

7| to the requirenents of this part, or for any notor vehicle

8 | deal er licensed pursuant to chapter 320.

9 (6) £5); The departnent shall issue to each applicant a

10 | registration certificate in the formand size as prescribed by
11| the departnent in accordance with s. 120.60. 1In the case of
12 | an applicant with nore than one place of business, the

13 | departnent shall issue a registration certificate for each

14 | pl ace of business. The certificate nust show at | east the nane
15| and address of the notor vehicle repair shop and the

16 | regi stration nunber for that place of business. In the case of
17 | a nobile notor vehicle repair shop, the certificate nust show
18 | the hone address of the owner, if different fromthe busi ness
19 | address.

24 (10) The departnent may deny, revoke,or refuse to
25| renew the registration of a notor vehicle repair shop based
26 | upon a deternination that the notor vehicle repair shop, or
27 | any of its directors, officers, owners, or general partners:
28 (a) Have failed to neet the requirenents for

29 | registration as provided in this part;

30 (b) Have not satisfied a civil fine, admnistrative
31| fine, or other penalty arising out of any adm nistrative or

26
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enforcenent action brought by any governnental agency based
upon conduct involving fraud, dishonest dealing, or any
violation of this part;

(c) Have had agai nst themany civil, crimnal, or
admi ni strative adjudication in any jurisdiction, based upon
conduct involving fraud, dishonest dealing, or any violation
of this part; or

(d) Have had a judgnent entered against themin any
action brought by the departnent or the state attorney
pursuant to ss. 501.201-501.213 or this part.

Section 18. Paragraph (h) of subsection (1) of section
559.905, Florida Statutes, is anended to read:

559.905 Witten nmotor vehicle repair estimte and
di scl osure statenent required.--

(1) When any custoner requests a notor vehicle repair
shop to performrepair work on a notor vehicle, the cost of
which repair work will exceed $100 to the custoner, the shop
shal |l prepare a witten repair estimate, which is a form
setting forth the estinmated cost of repair work, including
di agnostic work, before effecting any diagnostic work or
repair. The witten repair estimate shall also include the
follow ng itens:

(h) The estimated cost of repair which shall include

any charge for shop supplies or for hazardous or other waste

renoval and, if a charge is included, the estinate shal

i nclude the foll owing statenent:

"This charge represents costs and profits to

the nmotor vehicle repair facility for

m scel | aneous shop supplies or waste disposal.'

27
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If a charge is nandated by state or federal law, the estinate

shall contain a statenent identifying the |law and the specific

anmount charged under the | aw

Section 19. Subsection (1) of section 559.9221,
Fl orida Statutes, is anended to read:

559. 9221 Motor Vehicle Repair Advisory Council.--The
Mot or Vehicl e Repair Advisory Council is created to advise and

assi st the department in carrying out this part.

(1) The nenbership of the council nmay not exceed 11
nmenbers appoi nted by the Conm ssioner of Agriculture.

(a) Eight industry nenbers of the council nust be
chosen fromindividuals already engaged in the notor vehicle
repair business who are eligible to be registered under this
part. Suteh—nerbers—ust—becoret+egisteredby—October—1—1993—
Fhereafter—The professional nenbers of this council nust be
licensed under this part. The conmi ssioner shall select one
i ndustry nenber from each of the follow ng categori es:

1. I ndependent autonotive nechanics shops.

2. Franchi se or conpany-owned autonotive nechanics

shops.
3. I ndependent autonotive collision shops.
Franchi se or conpany-owned autonotive collision
shops.
| ndependent tire deal er
Franchi se or conpany-owned tire deal er
| ndependent notor vehicle dealer |icensed under s.
320. 27.
8. Franchise nmotor vehicle dealer licensed under s.
320. 27.

28
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1 (b) One nenber of the council may fust be chosen from
2 | persons al ready engaged setety in notor vehicle mnet repair
3| service
4 (c) Two consuner nenbers of the council nust be
5| residents of this state and must not be connected with the
6 | notor vehicle repair business.
7 (d) Wthin30—days—after—Juty—1—1993—the
8 i oo o . ) .
9
10
11 | terams—of—4—years— As terns of the nenbers expire, the
12 | conmi ssi oner shall appoint successors for terns of 4 years.
13 | Menbers shall serve fromthe tine of their appointnent unti
14 | their successors are appoi nted.
15 Section 20. Subsection (5) of section 559.903, Florida
16 | Statutes, is repeal ed
17 Section 21. |f any clause, section, or provision of
18 | this act shall be declared unconstitutional or invalid for any
19 | reason, it shall be elimnated fromthis act, and the
20 | remmi ning portion of the act shall be in full force and effect
21| and be as valid as if such invalid portion thereof had not
22 | been incorporated therein.
23 Section 22. Section 501.144, Florida Statutes, is
24 | created to read:
25 501.144 Florida Infant Crib Safety Act.--
26 (1) SHORT TITLE.--This section may be cited as the
27 I"Florida Infant Crib Safety Act.”
28 (2) DEFINITIONS.--As used in this section, the term
29 (a) "Conmercial user" neans a deal er pursuant to s.
30| 212.06(2), or any person who is in the business of
31 | manufacturing, remanufacturing, retrofitting, selling,
29
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| easing, or subletting full-size or non-full-size cribs. The

termincludes a child care facility, fanily day care hone,

large fanmily child care honme, and specialized child care

facility for the care of mildly ill children, licensed by the
Departnent of Children and Fami |y Services or |local |icensing
agenci es.

(b) "Crib" neans a bed or contai nment designed to

accommpdat e an i nf ant.

(c) "Departnent" neans the Departnent of Agriculture

and Consuner Servi ces.

(d) "Full-size crib" neans a full-size baby crib as

defined in 16 CF. R part 1508, relating to requirenents for

full-size baby cribs.

(e) "Infant" neans a person less than 35 i nches tal

and | ess than 3 years of age.

(f) "Non-full-size crib" nmeans a non-full-size baby
crib as defined in 16 CF. R part 1509, relating to
requirenents for non-full-size baby cribs.

(g) "Transient public |odging establishnment” neans any

hotel, notel, resort condom nium transient apartnent,

r oom nghouse, bed and breakfast inn, or resort dwelling, as
defined in s. 509.242.

(3) PRCH BI TED PRACTI CES. - -

(a) A commercial user nmay not nanufacture

remanuf acture, retrofit, sell, contract to sell or resell

| ease, or sublet a full-size or non-full-size crib that is

unsafe for any infant using the crib because the crib does not

conformto the standards set forth in paragraph (4)(a) or

because the crib has any of the dangerous features or

characteristics set forth in paragraph (4)(b).

30
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(b) No transient public | odging establishnment shal

offer or provide for use a full-size or non-full-size crib

that is unsafe for any infant using the crib because the crib

does not conformto the standards set forth in paragraph

(4) (a) or because the crib has any of the dangerous features

or characteristics set forth in paragraph (4)(b). Further

violation of this section by a transient public |odging

establishnent is a violation of chapter 509 and is subject to
the penalties set forth in s. 509. 261
(c) Awviolation of this section is a deceptive and

unfair trade practice and constitutes a violation of part |

of chapter 501, the Florida Deceptive and Unfair Trade

Practices Act.
(4) PRESUMPTI ON AS UNSAFE; CRITERIA. --
(a) Acrib is presuned to be unsafe under this section

if it does not conformto all of the follow ng:
1. 16 CF.R part 1303, relating to ban of
| ead- contai ni ng paint and certain consuner products bearing

| ead-containing paint; 16 CF. R part 1508, relating to

requirenents for full-size baby cribs; and 16 C.F. R part

1509, relating to requirenents for non-full-size baby cribs.

2. Anerican Society for Testing and Materials
Vol untary Standards F966-96, F1169-99, and F1822-97.
3. Rules adopted by the departnent which i npl enent the

provi sions of this subsection.

(b) Cribs are unsafe which have any of the foll ow ng

dangerous features or characteristics:

1. Corner posts that extend nore than 1/16 of an inch

2. Spaces between side slats nore than 2 3/8 inches.

3. A mmttress support that can be easily disl odged

fromany point of the crib. A nattress segnent can be easily

31
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1| dislodged if it cannot withstand at | east a 25-pound upward
2| force fromunderneath the crib. For portable folding cribs,
3| this subparagraph shall not apply to mattress supports or
4| mattress segnents that are designed to allow the crib to be
5| folded, provided that the crib is equi pped with | atches that
6 | work automatically to prevent the unintentional collapse of
7| the crib.
8 4. Cutout designs on the end panels.
9 5. Rail-height dinensions that do not conformto the
10| foll owi ng
11 a. The height of the rail and end panel as neasured
12| fromthe top of the rail or panel in its |lowest position to
13| the top of the mattress support in its highest position is at
14 | l east 9 inches.
15 b. The height of the rail and end panel as neasured
16 | fromthe top of the rail or panel in its highest position to
17 | the top of the mattress support inits |owest position is at
18 | I east 26 inches.
19 6. Upon conpl etion of assenbly, any screw, bolt, or
20 | hardware that is | oose and not secured.
21 7. Any sharp edge, point, or rough surface or any wood
22 | surface that is not snooth and free fromsplinters, splits, or
23| cracks.
24 8. Atear in nmesh or fabric sides for a non-full-size
25| crib.
26 9. Wth respect to portable folding cribs, |atches
27 | that do not work automatically to prevent the unintentiona
28 | col |l apse of the crib.
29 10. Cib sheets used on nmattresses nust be sized to
30 | match the mattress size.
31 (5) EXEMPTIONS; CIVIL I MMUNITY. - -

32
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(a) Acrib that is clearly not intended for use by an

infant, including, but not limted to, a toy or display item

is exenpt fromthis section if the crib is acconpanied, at the

time of manufacturing, remanufacturing, retrofitting, selling,

| easing, or subletting by a notice to be furnished by the

commercial user on forns prescri bed by the departnent

declaring that the crib is not intended to be used for an

infant and is dangerous to use for an infant.

(b) A commercial user, other than a child care

facility, fanmly day care hone, large famly child care hone,

or specialized child care facility for the care of mildly il

children, that has conplied with the notice requirenents set

forth under paragraph (a) is inmune fromcivil liability

resulting fromthe use of a crib, notwi thstanding the

provi sions of this section.
(6) PENALTY. - -
(a) A commercial user, other than a commercial user

subject to the penalties provided in paragraph (b) or

paragraph (c), that willfully and knowi ngly viol ates

subsection (3) comits a nisdeneanor of the first degree,

puni shable by a fine of not nore than $10, 000 and i npri sonnment

for a termof not nore than 1 year.

(b) A transient public |odging establishnent that

vi ol ates subsection (3) shall be subject to the penalties set
forth in s. 509.261.
(c) Achild care facility, famly day care hone, |arge

famly child care hone, or specialized child care facility for

the care of nmildly ill children that viol ates subsection (3)

shal |l be subject to the penalties set forth in ss.
402. 301-402. 319.
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(7) PUBLI C EDUCATI ON MATERI ALS AND PROGRAMS. - - The
Departnent of Agriculture and Consuner Services, the

Departnent of Busi ness and Professional Regul ation, and the

Departnent of Children and Fanmily Services may col |l aborate

with any public agency or private sector entity to prepare

public education materials or prograns designed to i nform

parents, child care providers, conmrercial users, and any other

person or entity that is likely to place unsafe cribs in the

stream of conmerce of the dangers posed by secondhand,

hand- ne-down, or heirloomcribs that do not conformto the

standards set forth in this section or that have any of the

dangerous features or characteristics set forth in this

secti on.

(8) RULEMAKI NG AUTHORI TY. - - The departnment nay adopt
rul es pursuant to ss. 120.536(1) and 120.54 to adm nister this
secti on.

Section 23. Subsection (10) is added to section
509. 221, Florida Statutes, to read

509. 221 Sanitary regul ations. --

(10) No transient public |odging establishnent shal

offer or provide for use a full-size or non-full-size crib

that is unsafe for any infant using the crib because it is not

in conformity with the requirenents of s. 501. 144,

Section 24. Section 509.032, Florida Statutes, is
reenacted to read:

509.032 Duties.--

(1) CENERAL.--The division shall carry out all of the
provisions of this chapter and all other applicable | aws and

rules relating to the inspection or regulation of public
| odgi ng establishnments and public food service establishnents
for the purpose of safeguarding the public health, safety, and
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1| welfare. The division shall be responsible for ascertaining

2| that an operator |icensed under this chapter does not engage

3] in any msleading advertising or unethical practices.

4 (2) I NSPECTI ON OF PREM SES. - -

5 (a) The division has responsibility and jurisdiction

6| for all inspections required by this chapter. The division

7| has responsibility for quality assurance. Each |icensed

8 | establishnment shall be inspected at |east biannually and at

9 | such other tines as the division deternmnes is necessary to

10 | ensure the public's health, safety, and welfare. The division
11 | shall establish a systemto deternine inspection frequency.

12 | Public lodging units classified as resort condom niuns or

13 | resort dwellings are not subject to this requirenent, but

14 | shall be nade available to the division upon request. |If,

15| during the inspection of a public |odging establishnment

16 | classified for renting to transient or nontransient tenants,
17 | an inspector identifies vulnerable adults who appear to be

18 | victins of neglect, as defined in s. 415.102, or, in the case
19 ) of a building that is not equipped with automatic sprinkler
20 | systens, tenants or clients who may be unable to sel f-preserve
21| in an energency, the division shall convene neetings with the
22 | followi ng agencies as appropriate to the individual situation
23 | the Departnent of Health, the Departnment of Elderly Affairs,
24 | the area agency on aging, the local fire nmarshal, the | andlord
25| and affected tenants and clients, and ot her rel evant
26 | organi zations, to develop a plan which inproves the prospects
27 | for safety of affected residents and, if necessary, identifies
28 | alternative living arrangenents such as facilities |licensed
29 | under part |l or part IIl of chapter 400.
30 (b) For purposes of perforning required inspections
31| and the enforcenent of this chapter, the division has the
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1| right of entry and access to public |odging establishnents and

2| public food service establishnents at any reasonable tine.

3 (c) Public food service establishnment inspections

4 | shall be conducted to enforce provisions of this part and to

5| educate, inform and pronote cooperation between the division

6 | and the establishment.

7 (d) The division shall adopt and enforce sanitation

8| rules consistent with law to ensure the protection of the

9| public fromfood-borne illness in those establishnents

10| licensed under this chapter. These rules shall provide the

11 | standards and requirenents for obtaining, storing, preparing,

12 | processing, serving, or displaying food in public food service

13 | establishnments, approving public food service establishnment

14 | facility plans, conducting necessary public food service

15 | establishnent inspections for conpliance with sanitation

16 | regul ations, cooperating and coordinating with the Departnent

17 | of Health in epidem ol ogical investigations, and initiating

18 | enforcenent actions, and for other such responsibilities

19 | deened necessary by the division. The division may not

20 | establish by rule any regul ati on governing the design

21| construction, erection, alteration, nodification, repair, or

22 | denplition of any public | odging or public food service

23 | establishnment. It is the intent of the Legislature to preenpt

24 | that function to the Florida Building Conmi ssion and the State

25| Fire Marshal through adoption and mai ntenance of the Florida

26 | Buil ding Code and the Florida Fire Prevention Code. The

27 | division shall provide technical assistance to the com ssion

28 | and the State Fire Marshal in updating the construction

29 | standards of the Florida Building Code and the Florida Fire

30 | Prevention Code which govern public |odging and public food

31| service establishnments. Further, the division shall enforce
36
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the provisions of the Florida Building Code and the Florida
Fire Prevention Code which apply to public |odging and public
food service establishnments in conducting any inspections

aut hori zed by this part.

(e)1. Relating to facility plan approvals, the
di vision may establish, by rule, fees for conducting plan
reviews and may grant variances from construction standards in
hardshi p cases, which variances nmay be |less restrictive than
the provisions specified in this section or the rul es adopted
under this section. A variance may not be granted pursuant to
this section until the division is satisfied that:

a. The variance shall not adversely affect the health
of the public.

b. No reasonable alternative to the required
construction exists.

c. The hardship was not caused intentionally by the
action of the applicant.

2. The division's advisory council shall review
applications for variances and recommend agency action. The
di vi sion shall make arrangenents to expedite energency
requests for variances, to ensure that such requests are acted
upon within 30 days of receipt.

3. The division shall establish, by rule, a fee for
the cost of the variance process. Such fee shall not exceed
$150 for routine variance requests and $300 for energency
vari ance requests.

(f) In conducting inspections of establishnents
|icensed under this chapter, the division shall determne if
each coi n-operated anusenent nmachine that is operated on the
prem ses of a |icensed establishnment is properly registered
with the Departnent of Revenue. Each nonth the division shal
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report to the Departnent of Revenue the sales tax registration
nunber of the operator of any licensed establishnment that has
on | ocation a coin-operated anmusenent machi ne and that does
not have an identifying certificate conspicuously displayed as
required by s. 212.05(1)(i).

(g) Ininspecting public food service establishnents,

t he departnent shall provide each inspected establishnent with
t he food-recovery brochure devel oped under s. 570.0725.

(3) SANI TARY STANDARDS; EMERGENCI ES; TEMPORARY FOOD
SERVI CE EVENTS. - - The divi sion shall

(a) Prescribe sanitary standards which shall be
enforced in public food service establishnents.

(b) Inspect public |odging establishnents and public
food service establishnments whenever necessary to respond to
an energency or epidem ol ogical condition

(c) Administer a public notification process for
tenmporary food service events and distribute educationa
mat erials that address safe food storage, preparation, and
servi ce procedures.

1. Sponsors of tenporary food service events shal
notify the division not less than 3 days prior to the
schedul ed event of the type of food service proposed, the tine
and | ocation of the event, a conplete list of food service
vendor owners and operators participating in each event, and
the current license nunbers of all public food service
establ i shnents participating in each event. Notification may
be conpleted orally, by telephone, in person, or in witing.

A public food service establishnent or food service vendor nay
not use this notification process to circunvent the |license
requi rements of this chapter
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2. The division shall keep a record of al
notifications received for proposed tenporary food service
events and shall provide appropriate educational materials to
t he event sponsors, including the food-recovery brochure
devel oped under s. 570.0725.

3.a. A public food service establishnment or other food
vendor must obtain a license fromthe division for each
tenmporary food service event in which it participates.

b. Public food service establishnents hol di ng current
licenses fromthe division may operate under the regul ations
of such a license at tenporary food service events of 3 days
or less in duration.

(4) STOP-SALE ORDERS. - - The division nmay stop the sale,
and supervi se the proper destruction, of any food or food
product when the director or the director's designee
determ nes that such food or food product represents a threat
to the public safety or welfare. |If the operator of a public
food service establishnment |icensed under this chapter has
received official notification froma health authority that a
food or food product fromthat establishnent has potentially
contributed to any instance or outbreak of food-borne ill ness,
the food or food product nust be maintained in safe storage in
the establishnment until the responsible health authority has
exam ned, sanpled, seized, or requested destruction of the
food or food product.

(5) REPORTS REQUI RED. - - The division shall send the
Governor a witten report, which shall state, but not be
limted to, the total nunber of inspections conducted by the
division to ensure the enforcenent of sanitary standards, the
total nunber of inspections conducted in response to energency
or epidemni ol ogi cal conditions, the nunber of violations of
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each sanitary standard, and any recomendations for inproved
i nspection procedures. The division shall also keep accurate
account of all expenses arising out of the perfornance of its
duties and all fees collected under this chapter. The report
shal | be subnmtted by Septenber 30 followi ng the end of the
fiscal year.

(6) RULEMAKI NG AUTHORI TY. --The division shall adopt
such rules as are necessary to carry out the provisions of
this chapter.

(7) PREEMPTI ON AUTHORI TY. --The regul ation of public
| odgi ng establishnments and public food service establishnents,
the inspection of public |odging establishnents and public
food service establishnments for conpliance with the sanitation
st andar ds adopted under this section, and the regul ation of
food safety protection standards for required training and
testing of food service establishnment personnel are preenpted
to the state. This subsection does not preenpt the authority
of a local government or local enforcenent district to conduct
i nspections of public |odging and public food service
establi shnents for conpliance with the Florida Building Code
and the Florida Fire Prevention Code, pursuant to ss. 553.80
and 633.022.

Section 25. Section 402.3031, Florida Statutes, is
created to read

402.3031 Infant crib safety.--No child care facility,
famly day care hone, large fanily child care hone, or

specialized child care facility for the care of nmldly il

children shall offer or provide for use a full-size or

non-full-size crib that is not in confornmity with the

requi rements of s. 501.144. The departnent shall enforce the
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provisions of this section and nay adopt rul es pursuant to ss.
120.536(1) and 120.54 to adninister this section.

Section 26. Effective July 1, 2001, section 501. 203,
Fl orida Statutes, is anended to read:

501.203 Definitions.--As used in this chapter, unless
the context otherw se requires, the term

(1) "Final judgnent" nmeans a judgnent, including any
supporting opinion, that determ nes the rights of the parties
and concerni ng which appell ate renedi es have been exhausted or
the tinme for appeal has expired.

(2) "Enforcing authority" neans the office of the
state attorney if a violation of this part occurs in or
affects the judicial circuit under the office's jurisdiction
"Enforcing authority" neans the Departnent of Legal Affairs if
the violation occurs in or affects nore than one judicial
circuit or if the office of the state attorney defers to the
departnment in witing, or fails to act upon a violation within
90 days after a witten conplaint has been filed with the
state attorney.

(3) "Violation of this part" nmeans any violation of
this act or the rul es adopted under this act and nay be based

upon any of the following as of July 1, 2001

(a) Any rules pronul gated pursuant to the Federa
Trade Commission Act, 15 U . S.C. ss. 41 et seq. er—this—aet;

(b) The standards of unfairness and deception set
forth and interpreted by the Federal Trade Conm ssion or the
f ederal courts;

(c) Any law, statute, rule, regulation, or ordinance
whi ch proscribes unfair nethods of conpetition, or unfair,
deceptive, or unconscionable acts or practices.
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1 (4) "Departnent" neans the Departnent of Lega

2| Affairs.

3 (5) "Oder" neans a cease and desist order issued by
4| the enforcing authority as set forth in s. 501. 208.

5 (6) "Interested party or person" nmeans any person

6| affected by a violation of this part or any person affected by
7 | an order of the enforcing authority.

8 (7) "Consuner" neans an individual; child, by and

9| through its parent or |egal guardi an; business;firm

10 | association; joint venture; partnership; estate; trust;

11 | business trust; syndicate; fiduciary; corporation; any

12 | conmercial entity, however denom nated; or any other group or
13 | conbi nati on.

14 (8) "Trade or commerce" neans the adverti sing,

15 ] soliciting, providing, offering, or distributing, whether by
16 | sale, rental, or otherw se, of any good or service, or any
17 | property, whether tangi ble or intangible, or any other

18 | article, commodity, or thing of value, wherever situated.

19 | "Trade or commerce" shall include the conduct of any trade or
20 | commerce, however denoni nated, including any nonprofit or
21 | not-for-profit person or activity.
22 (9) "Thing of value" may include, without limtation
23 | any noneys, donation, nenbership, credential, certificate,
24 | prize, award, benefit, license, interest, professiona
25 | opportunity, or chance of wi nning.
26 Section 27. Effective July 1, 2001, section 501. 204,
27| Florida Statutes, is anended to read:
28 501. 204 Unlawful acts and practices. --
29 (1) Unfair nethods of conpetition, unconscionable acts
30| or practices, and unfair or deceptive acts or practices in the
31| conduct of any trade or conmmerce are hereby decl ared unl awf ul
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1 (2) It is the intent of the Legislature that, in

2 | construing subsection (1), due consideration and great wei ght

3| shall be given to the interpretations of the Federal Trade

4 | Conmission and the federal courts relating to s. 5(a)(1) of

5| the Federal Trade Conmission Act, 15 U.S.C. s. 45(a)(1) as of

6 July 1, 2001.

7 Section 28. Effective July 1, 2001, subsections (1),

8] (3), and (6) of section 501.207, Florida Statutes, are anmended

9| to read:

10 501. 207 Renedies of enforcing authority.--

11 (1) The enforcing authority nmay bring:

12 (a) An action to obtain a declaratory judgnent that an

13| act or practice violates this part.

14 (b) An action to enjoin any person who has viol ated,

15| is violating, or is otherwise likely to violate, this part.

16 (c) An action on behalf of one or nore consuners or

17 | governnental entities for the actual damages caused by an act

18 | or practice in violation of this part. However, ne danages

19 | are not shalH—be recoverabl e under this section against a

20 | retailer who has in good faith engaged in the dissem nation of

21| clainms of a manufacturer or whol esal er w thout actual

22 | knowl edge that it violated this part.

23 (3) Upon notion of the enforcing authority or any

24 | interested party in any action brought under subsection (1),

25| the court nmay nake appropriate orders, including, but not

26 | limted to, appointnent of a master or receiver or

27 | sequestration or freezing of assets, to reinburse consumers or

28 | governnental entities found to have been danaged; to carry out

29 | a transaction in accordance with the eensurers-—teasonabl e

30 | expectations of consuners or governnental entities; to strike

31| or limt the application of clauses of contracts to avoid an
43
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1| unconscionable result; to order any defendant to divest
2| herself or hinself of any interest in any enterprise,
3]lincluding real estate; to inpose reasonable restrictions upon
4| the future activities of any defendant to i npede her or him
5| fromengaging in or establishing the sanme type of endeavor; to
6 | order the dissolution or reorganization of any enterprise; or
7| to grant legal, equitable, or other appropriate relief. The
8 | court may assess the expenses of a master or receiver against
9| a person who has violated, is violating, or is otherw se
10| likely to violate this part. Any injunctive order, whether
11 | tenporary or pernmanent, issued by the court shall be effective
12 | throughout the state unless otherwi se provided in the order
13 (6) The enforcing authority nmay termnate an
14 | investigation or an action upon acceptance of a person's
15| witten assurance of voluntary conpliance with this part.
16 | Acceptance of an assurance nay be conditioned on a conm tnent
17 | to reinburse consuners or governnental entities, make
18 | contributions, pay civil penalties, pay attorney's fees and
19 | costs, or take other appropriate corrective action. An
20 | assurance is not evidence of a prior violation of this part.
21 | However, unl ess an assurance has been resci nded by agreenent
22 | of the parties or voided by a court for good cause, subsequent
23| failure to conply with the terns of an assurance is prinm
24 | facie evidence of a violation of this part. No Such assurance
25| is not shaH—aet—as a |limtation upon any action or renedy
26 | avail able to a person aggrieved by a violation of this part.
27 Section 29. Effective July 1, 2001, section 501.2075
28| Florida Statutes, is anended to read:
29 501. 2075 Civil penalty.--Except as provided in s.
30 | 501. 2077, any person, firm corporation, association, or
31| entity, or any agent or enpl oyee of the foregoing, who is
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1|({wllfully using, or has willfully used, a nethod, act, or

2 | practice declared unlawful under s. 501.204, or who is
3|wllfully violating any of the rules of the departnent adopted
4 | pronutgated under this part, is liable for a civil penalty of
5] not nore than $10,000 for each such violation. W!IIful

6 | violations occur when the person knew or shoul d have known

7| that his or her conduct was unfair or deceptive or prohibited
8| by rule. This civil penalty may be recovered in any action

9 | brought under this part by the enforcing authority; or the

10 | enforcing authority may terninate any investigation or action
11 | upon agreenent by the person, firm corporation, association
12 ) or entity, or the agent or enployee of the foregoing, to pay a
13 | stipulated civil penalty. The departnent or the court nmay

14 | wai ve any such civil penalty if the person, firm corporation
15| association, or entity, or the agent or enployee of the

16 | foregoi ng, has previously made full restitution or

17 | rei mbursenment or has paid actual damages to the consumers or
18 | governnental entities who have been injured by the unl awf ul
19 | act or practice or rule violation. |If civil penalties are
20| assessed in any litigation, the enforcing authority is
21 | entitled to reasonable attorney's fees and costs. A civil
22 | penalty so collected shall accrue to the state and shall be
23 | deposited as received into the General Revenue Fund
24 | unal | ocat ed.
25 Section 30. Effective July 1, 2001, section 501.2091
26 | Florida Statutes, is repeal ed.
27 Section 31. Effective July 1, 2001, subsection (2) of
28 | section 501.211, Florida Statutes, is anended to read:
29 501.211 Oher individual renedies.--
30 (2) In any itntividuat action brought by a person
31 | eonsurrer who has suffered a loss as a result of a violation of
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this part, such person eensufer nay recover actual danages,
plus attorney's fees and court costs as provided in s.

501. 2105. -However, ne danages, fees, or costs are not shat-
be recoverabl e under this section against a retailer who has,
in good faith, engaged in the dissenination of clains of a
manuf act urer or whol esal er wi thout actual know edge that it
violated this part.

Section 32. Effective July 1, 2001, section 501.212,
Fl orida Statutes, is anended to read:

501.212 Application.--This part does not apply to:

(1) An act or practice required or specifically
permtted by federal or state |aw.

(2) A publisher, broadcaster, printer, or other person
engaged in the dissenination of infornmation or the
reproduction of printed or pictorial nmatter, insofar as the
information or matter has been di sseninated or reproduced on
behal f of others wi thout actual know edge that it violated
this part.

(3) Aclaimfor personal injury or death or a claim
for damage to property other than the property that is the
subj ect of the consuner transaction.

(4) Any person or activity regul ated under | aws
admi ni stered by the Departnent of |nsurance er—the+F+torida
PubtH-e—Servi-ce—Comm-sstonrt or banks and savi ngs and | oan
associ ati ons regul ated by the Departnent of Banking and
Fi nance or banks or savings and | oan associ ations regul ated by
federal agenci es.

(5) Any activity regul ated under | aws adm ni stered by

the Florida Public Service Conm ssion

(6)5r An act or practice involving the sale, |ease,
rental, or appraisal of real estate by a person |licensed,
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certified, or registered pursuant to chapter 475, which act or
practice violates s. 475.42 or s. 475.626.

Section 33. Except as otherw se expressly provided in
this act, this act shall take effect October 1, 2001
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