Fl ori da House of Representatives - 2001 HB 841
By Representative Ritter

1 Abill to be entitled
2 An act relating to Broward County; anending
3 chapter 91-355, Laws of Florida, the Broward
4 County Natural Resource Protection Act;
5 clarifying legislative intent to include
6 authority of Board to issue notices to assess a
7 civil penalty for violations of the act;
8 anmendi ng provisions relating to enforcenent and
9 civil penalties; authorizing the Board of
10 County Commi ssioners of Broward County to
11 prescribe procedures for the issuance of
12 notices of hearing to assess a civil penalty
13 for violation of ordinances protecting the
14 nat ural resources of Broward County;
15 identifying certain violations; providing
16 factors to be considered in assessing civil
17 penalties; providing for recovery of costs and
18 attorney's fees; anending provisions relating
19 to issuance of citations; authorizing natura
20 resource enforcenment officers to collect civil
21 penalties as prescribed in the code by the
22 Board of County Commi ssioners; prohibiting the
23 i ssuance of a citation under certain
24 ci rcunstances; providing for recovery of costs
25 and attorney's fees; anendi ng provisions
26 relating to liens; providing that orders
27 i mposing certain costs or requiring corrective
28 actions or mtigation nmay be recorded by
29 Broward County; providing an effective date
30
31| Be It Enacted by the Legislature of the State of Florida:
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Section 1. Section 2 of chapter 91-355, Laws of
Fl orida, is anended to read:

Section 2. Declaration of legislative intent.--The
Legi sl ature finds and declares that the penalty authority of
the Board of County Conmi ssioners of Broward County pursuant
to chapter 125, Florida Statutes, nay be i nadequate for the
enforcenent of county ordi nances and regul ati ons the purpose
of which is the protection of the natural resources of the
county. It is the intent and purpose of this act to clarify
the authority of the board to i npose and recover civil
penal ti es and damages, and to issue citations and notices of

hearing to assess a civil penalty for violations of the

Nat ural Resource Protection Code. These powers are necessary
in order to effectively enforce standards that will ensure the
protection, enhancenent, and restoration of the air, water
soil, natural resources, archaeol ogical resources, and ani na
and plant |ife of the county.

Section 2. Section 4 of chapter 91-355, Laws of
Fl orida, is anended to read:

Section 4. Enforcenent; issuance of notice of hearing

to assess a civil penalty ervit—penatties. --

(1) The board may enforce the code and may establish

procedures for inplenentation of the code,including the

i ssuance of citations or notices of hearing to assess a civil

penalty for one or nore violations of the code, ant a schedul e

of violations,and civil penalties, and to establish liability

and recover damages for pollution, degradation,or alteration
to, or elimnation of,the air, water, soil, natura
resources, archeol ogical resources, or aninmal or plant life of
t he county. The—rmeximum—eivit—penatty—that—ray—betevied
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1 (2) Based upon standards set forth in the code, a

2 | natural resource enforcenent officer shall issue a notice of
3| hearing to assess a civil penalty instead of issuing a

4 | citation if there are he—has reasonabl e grounds to believe
5|that a violation of the code occurred. It shall be a violation
6| of the code, for which a notice of hearing to assess a civil
7| penalty shall be issued, for any person

8 (a) To cause the—violation—eatuses substanti al

9| pollution or degradation to the air, water, soil, natura

10 | resources, archaeol ogical resources, or animal or plant life
11 | of the county;

12 (b) To cause pollution which may potentially harm or
13| injure human health or welfare, animal, plant, or aquatic

14| 1life, or property;

15 (c) To fail to obtain any license or permt required
16 | by the code or by rule or regulation

17 (d) To violate or fail to conply with any rul e,

18 | regul ation, order, license, pernmt, or certification adopted
19 | or issued by the board pursuant to its lawful authority;

20 (e) To know ngly make any fal se statenent,

21 | representation, or certification in any application, record,
22 | report, plan, or other docunent filed or required to be

23 | mai ntai ned under the code; or

24 (f) To falsify, tanper with, or know ngly render

25| i naccurate any nonitoring device or nethod required to be

26 | nmai ntai ned under the code or by any license, pernit, rule,
27 | regul ation, or order issued under the code.

28

29 | The board nmay prescribe other acts, offenses, or practices
30 | which shall constitute violations of the code in addition to
31| those identified in this subsection
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(3) Depending upon the evidence presented at the
hearing and the seriousness of the violation, the hearing
exam ner may assess a civil penalty in an anount that nmay not
exceed $15,000 for each violation. Each day during any portion
of which a violation occurs constitutes a separate violation
In determning the civil penalty to be assessed agai nst a

violator, the hearing exam ner shall consider the foll ow ng

factors:
(a) The extent of environnental danage and potenti al

future environnmental harm

(b) The extent of any danmge or risk of potential harm

or injury to human health or welfare, aninal, plant, or

aquatic life, or property;

(c) The violator's cooperation in taking renedial

action to correct the violation and any environnental danmage

and/or to performother nitigation prior to hearing;

(d) The extent of deviation fromthe requirenents of

t he code;
(e) The violator's history of nonconpliance;

(f) \Whether the violator knew or shoul d have known

that it was not conplying with the code; and

(g) Such other issues as may be relevant to the

determ nation of an appropriate civil penalty, recovery of

damages by the county, including adnministrative and | ega

costs, and attorney's fees.

In any case brought pursuant to a notice of hearing issued

under this section or the code, the hearing officer shal

i ncl ude an award of the reasonabl e adm nistrative costs

incurred in the investigation and prosecution of the

violation. The hearing officer, after weighing the factors in
4
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par agraphs (c)-(g), may also include in the order an award of

reasonabl e attorney's fees.

(4) 3y The county may designate certain of its
enpl oyees as natural resource enforcenment officers. The
training and qualifications for that designation shall be
determ ned by the county. Designation as a natural resource
enforcenent officer does not provide the natural resource
enforcenent officer with the power of arrest or subject the
nat ural resource enforcenent officer to the provisions of
sections 943.085-943. 255, Florida Statutes.

Section 3. Subsections (1) and (4) of section 5 of
chapter 91-355, Laws of Florida, are anmended, and subsection
(5) is added to said section, to read:

Section 5. Enforcenent;issuance and anount of

citations.--

(1) A natural resource enforcenent officer designated
by the county may issue a citation in accordance with the
schedul e of violations for which the issuance of a citationis

appropriate and collect civil penalties as set forth in the
code, if, based upon personal investigation, the natura
resource enforcenent officer has reasonabl e and probabl e
grounds to believe that a violation has occurred.

(4) Before issuing a citation, a natural resource
enforcenent officer nust provide notice,to the person,that
the person has conmitted a violation of the code and nust
establish a reasonable tine period within which the person
nmust correct the violation. |f, upon personal investigation, a
natural resource enforcenent officer finds that the person has
not corrected the violation within the specified tine period,
the natural resource enforcenent officer may issue a citation
to the person who committed the violation. A natural resource
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enforcenent officer need not provide the person with a
reasonable time within which to correct the violation before
issuing the citation, and may inmedi ately issue the citation
if the natural resource enforcenent officer has reason to

believe that the viol ati on presents—a—sertous—threat—to—the
bH-e—heatth F ’ Lt ey Cobat s

irreparable or irreversible, or a prior warning has been

i ssued. A natural resource enforcenent officer shall not issue

a citation for any violation for which the issuance of a

notice of hearing to assess a civil penalty is nore

appropriate, or is required by this act or the code.

(5) The maximumcivil penalty that may be | evi ed

pursuant to the issuance of a citation is $500 for each

vi ol ation. Each day during any portion of which a violation

occurs constitutes a separate violation. In any case in which

a hearing is requested to contest the i ssuance of a citation

under the code and the hearing officer determ nes the person

cited violated the code, the hearing officer shall include an

award of the reasonable administrative costs incurred in the

i nvestigation and prosecution of the violation. The hearing

officer, after weighing the factors in paragraphs (c)-(g) of

section 4(3), nmay also include in the order an award of

reasonabl e attorney's fees.

Section 4. Section 8 of chapter 91-355, Laws of
Fl orida, is anended to read:

Section 8. Liens.--A certified copy of an order
imposing a civil penalty, administrative costs, |egal costs,

i ncludi ng reasonable attorney's fees, or any required

corrective actions or nitigation nmay be recorded by the county

in the public records and thereafter constitutes a lien
agai nst the real and personal property of the violator. The
6
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order may be enforced in the sanme manner as a court judgnent
by the sheriffs of this state, including | evy against the
personal property of the violator, but is not a court judgnent
except for enforcenent purposes. Three nonths after the filing
of a lien which renmains unpaid, the county nay forecl ose or
ot herwi se execute on the lien

Section 5. This act shall take effect upon becoming a
| aw, provided that the anendnents to chapter 91-355, Laws of
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