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Florida Senate - 2001 CS for SB 68-B

By the Committee on Governnmental Oversight and Productivity;
and Senators Brown-Waite, Smith and Cri St

302-469C- 02
Abill to be entitled

An act relating to public records; anending s.
119.07, F.S.; authorizing a delay in inspection
or copying of a public record under limted
ci rcunst ances; establishing procedures and
standards; limting the applicability of the
provision; providing a statenment of public
necessity; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (3) of section
119.07, Florida Statutes, is anended to read:

119. 07 Inspection, exam nation, and duplication of
records; exenptions.--

(3)

(b)1. Active criminal intelligence information and
active crimnal investigative information are exenpt fromthe
provi sions of subsection (1) and s. 24(a), Art. | of the State
Consti tution.

2.a. Except for an arrest record or a record of first

appearance, upon the request of the Florida Departnent of Law

Enf orcenent which neets the requirenents of this section, an

agency that is the custodian of a public record shall del ay

the i nspection or copying of that public record for up to 7

days if the executive director of the departnment or his or her

desi ghee certifies in witing:

(1) The specific public record for which inspection or

copying is to be del ayed;
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(I'1) That the record is necessary for an investigation

related to the threat of an act of terrorismas defined in s.
775. 30;
(1'1'1) That the specified public record is part of

active crimnal-intelligence information or active

crimnal -investigative information related to the threatened

act of terrorism

(1'V) That inspection or copying of the specified

public record woul d jeopardize the ability of |aw enforcenent

to prevent or reduce the threat of an act of terrorism

(V) The specific tine period during which inspection

or copying is to be del ayed; and

(VI) That the request is made pursuant to this

par agr aph.
b. The agency to which the request is nade nay not

permt the specified public record to be inspected or copied,

nor nmay it release the public record specifically requested in

any formor as part of a nore conprehensive request for

information during the period specified for delay, unless that

record is an arrest record or a record of first appearance,

which is not to exceed 7 days except as otherw se provided in

this section.

c. |If, before the expiration of the period specified

for delay or the expiration of the 7-day period, whichever

applies, a request to inspect or copy that public record is

received and, upon the refusal of the custodian to rel ease the

record, an action is filed to inspect or copy the record, the

provi sions of sub-subparagraph e. and s. 119.11 apply.

d. In order to extend the period during which

i nspection and copying of a public record is del ayed, the

state | aw enforcenment agency nust apply to the court for an
2
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extensi on before the expiration of the period specified for

delay or the 7-day period, whichever applies.

e. Upon a review of the request in canera, the court

nmay extend the period during which inspection and copying of a

public record nmay be del ayed for an additional 14 days if the

| aw enforcenent agency establishes by substantial conpetent

evi dence t hat:

() There is a viable threat of an act of terror

(I'1) The public record identified by the | aw

enf orcenent agency constitutes active crininal-intelligence

information or active crinmnal-investigative information

related to that threatened act of terrorism

(I'1'l) Inspection or copying of the specified public

record woul d jeopardize the ability of |aw enforcenent to

prevent or reduce the threatened act of terrorism and

(1V) The | aw enforcenent agency has conplied with the

requi renments of sub-subparagraph 2. a.

Upon maki ng such a determination, the court nmay order the

custodi al agency to delay inspection or copying of the public

record until the expiration of the 14 days. This subparagraph

shal | stand repeal ed Cctober 2, 2003, unless revi ewed and

saved fromrepeal through reenactnent by the Legislature.

Section 2. The Legislature finds that delay in the

ability to inspect or copy a public record provided by this

act is a public necessity because of the great potential for

harmto the public which exists in this era as a result of

terrorism An act of terrorismnmay cone in an entirely unusual

formand terrorists nmay use unexpected and unconventi ona

net hods. The potential for acts of terror perforned in

unt hi nkabl e ways was nade anply evident by the events of
3
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Septenber 11, 2001. Individuals who resided, worked, and
attended flying school in this state commndeered pl anes,

nur dered those on board who attenpted to stop them and then

intentionally crashed those planes into the Pentagon and the

Wrld Trade Center, conpletely destroying the two main towers

and surroundi ng structures. These acts of terror resulted in

t he deat hs of approxi mately 6,000 persons. In addition, since

that date, spores of anthrax have been purposefully

di stributed by persons yet unknown in Washington, D.C., other

states, and conmmunities within this state, in order to spread

di sease and cause death. As of this date, at |east one

Fl ori di an has di ed because of anthrax, and other Floridi ans

are being treated for the illness. Prior to these events,

t hese nmet hods of spreadi ng destruction, death, and nayhem were

unt hi nkabl e. The Legi slature notes that, given the willingness

of terrorists to die in the performance of acts of terror, it

may not be able to foresee the nanner or nethod in which an

act of terrorismmght be perforned or the public information

that could be used to facilitate or plan it. The Legi sl ature,

t herefore, cannot foresee every public record that it nust

nmake confidential pursuant to its authority under s. 24(a),

Art. | of the State Constitution, in order to stop acts of

terror. Gven the capabilities of nbdern-day terrorists, as

evi denced by the acts of Septenber 11, 2001, and the potential

that even nore serious acts of terrorismcould be perpetrated,

the Legislature explicitly finds that state | aw enforcenent

i nvestigations of acts of terrorismare of the highest

priority and that there may be instances, which are yet

unknown and unidentifiable, when the ability to i nspect or

copy a public record could jeopardi ze such an investigation by

nmaki ng the subjects of such investigations aware that an
4
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investigation is active. If it is discovered that an act of

terrorismis being investigated, the perpetrators may speed up

the tinmetable for the perfornmance of the activity, as well as

flee, destroy evidence, or evade prosecution. As the danger

posed to the public is so extrene, and as it may becone

imperative at tines to tenporarily delay access to specified

public records in order to prevent the inm nent conm ssion of

an act of terrorism the Legislature finds that the procedures

provided in this act to tenporarily delay inspection or

copyi ng of specific public records that are part of an

investigation into a potential act of terrorismare reasonabl e

and in the best interests of the safety of the public. As a

result, the Legislature finds that there is substanti al

justification and public necessity for pernitting the head of

a |l aw enforcenent agency to request a delay in the inspection

or copying of a public record under the limted circunstances

and procedures set forth in this act.

Section 3. This act shall take effect upon becoming a
| aw.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

) CONNITTEEBsgg§EITUTE FOR
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4| Provides process by which the Florida Departnent of Law
Enf orcenment (FDLE)  nmay advi se anot her agency to del ay access

5|to a public record for a 7-day peri od.

6 | Establi shes standards that FDLE nust conply with in order to

. initiate the process
Limts process_to investigations related to terrorism as

8| defined in s. 775.30,F.S.

9| Permits 14 day extension upon court order

10 | Establishes el enents that FDLE nust prove in order to obtain
ext ensi on.

i; Provides for an in canera heari ng.

13 Contains a statenent of public necessity.
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