Florida Senate - 2002 CS for SB 1024

By the Cormittee on Criminal Justice; and Senator Burt

307-2069-02
1 Abill to be entitled
2 An act relating to driving or boating under the
3 i nfl uence of al cohol or controll ed substances;
4 anending s. 316.193, F.S.; increasing the
5 penalties for a third conviction of driving
6 under the influence to a third-degree felony if
7 committed within specified periods followi ng a
8 prior conviction; increasing the penalty for a
9 fourth or subsequent violation of driving under
10 the influence to a third-degree felony
11 regardl ess of when any prior conviction
12 occurred; requiring nmandatory placenent of an
13 i nterl ock devi ce under certain circunstances;
14 anending s. 316.1933, F.S.; requiring a person
15 to submit to a blood test under certain
16 ci rcunstances; providing that the test need not
17 be incidental to a |awful arrest; providing
18 that a breath-al cohol test may substitute for a
19 bl ood- al cohol test under certain circunstances;
20 anmending s. 327.35, F.S.; increasing the
21 penalties for a third conviction of operating a
22 vessel under the influence to a third-degree
23 felony if committed within specified periods
24 following a prior conviction; increasing the
25 penalty for a fourth or subsequent violation of
26 operating a vessel under the influence to a
27 third-degree felony regardl ess of when any
28 prior conviction occurred; anending s. 327. 353,
29 F.S.; requiring a person to submt to a bl ood
30 test under certain circunstances; providing
31 that the test need not be incidental to a
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1 | awful arrest; providing that a breath-al coho

2 test may substitute for a bl ood-al cohol test

3 under certain circunstances; anending s.

4 921.0022, F.S.; revising provisions relating to

5 certain DU offenses; including certain BU

6 of fenses within the offense severity ranking

7 chart; amending s. 938.07, F.S.; providing for

8 application of a fee to persons found guilty of

9 boati ng under the influence; correcting a

10 cross-reference; providing an effective date.

11

12 | Be It Enacted by the Legislature of the State of Florida:
13

14 Section 1. Subsections (2) and (4) of section 316. 193,
15| Florida Statutes, are anended to read:

16 316.193 Driving under the influence; penalties.--
17 (2)(a) Except as provided in paragraph (b), subsection
18 | (3), or subsection (4), any person who is convicted of a
19 | violation of subsection (1) shall be puni shed:

20 1. By a fine of:

21 a. Not less than $250 or nore than $500 for a first
22 | convi cti on.

23 b. Not l|ess than $500 or nore than $1,000 for a second
24 | convi cti on-

25 e—Not—tess—than—$1,06060—orrore—than—$2,560for—=a
26 | thi+rd—eonvietion; and

27 2. By inprisonment for

28 Not more than 6 nonths for a first conviction
29 b. Not nore than 9 nonths for a second conviction
30 e—Net—rore—than—12rmonths—for—athird—conviction—
31
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(b)1. Any person who is convicted of a third feurth—or
subseguent violation of this section within 10 years after any
prior conviction for a violation of this section comits +s
guit+ty—of a felony of the third degree, punishable as provided

ins. 775.082, s. 775.083, or s. 775.084. In addition, the
court shall order the nandatory placenent for a period of not

|l ess than 2 years, at the convicted person's sol e expense, of

an interl ock device approved by the Departnment of H ghway

Safety and Mbtor Vehicles upon all vehicles that are

individually or jointly owned and that are routinely operated

by the convicted person. -

2. Any person who is convicted of a third violation of

this section after 10 years followi ng any prior conviction for

a violation of this section shall be punished by a fine of not

| ess than $1,000 or nore than $2,500 and by inprisonnent for

not nore than 12 nont hs.

3. Any person who is convicted of a fourth or

subsequent violation of this section, regardl ess of when any

prior conviction for a violation of this section occurred,

commits a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084. In addition, the
court shall order the nmandatory placenent for a period of not

|l ess than 2 years, at the convicted person's sol e expense, of

an interl ock device approved by the Departnment of H ghway

Safety and Mbtor Vehicles upon all vehicles that are

individually or jointly owned and that are routinely operated

by the convicted person

However, the fine inposed for a third sueh—foeurth or
subsequent viol ation may be not |ess than $1, 000.

3
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1 (4) Any person who is convicted of a violation of

2 | subsection (1) and who has a bl ood-al cohol |evel or

3| breath-al cohol Ievel of 0.20 or higher, or any person who is
4| convicted of a violation of subsection (1) and who at the tine
5] of the offense was acconpanied in the vehicle by a person

6 | under the age of 18 years, shall be punished:

7 (a) By a fine of:

8 1. Not less than $500 or nore than $1,000 for a first
9 | conviction.

10 2. Not less than $1,000 or nore than $2,000 for a

11 | second conviction

12 3. Not less than $2, 000 e+—+otre—than—$5-0006 for a

13| third or subsequent conviction

14 (b) By inprisonnent for

15 1. Not nore than 9 nonths for a first conviction

16 2. Not nore than 12 nonths for a second conviction

17 3F—Net—rore—than—12rmonths—for—athird—conviction—

18

19 | For the purposes of this subsection, any conviction for a

20| violation of s. 327.35, only the instant offense is required
21| to be a violation of subsection (1) by a person who has a

22 | bl ood- al cohol [evel or breath-al cohol |evel of 0.20 or higher
23 Section 2. Subsection (1) of section 316.1933, Florida
24 | Statutes, is anended to read:

25 316. 1933 Blood test for inpairnent or intoxication in
26 | cases of death or serious bodily injury; right to use

27 | reasonabl e force. --

28 (1) (a) Netwi-thstanding—any recoghtzed—abitity—to

29 | refuse—to—submt—to—thetestsprovided—in—s—316-1932or—any
30 | recoghnizet—power—to—trevoke—the—inpH-ed—consent—to—such—tests,
31| If a law enforcenent officer has probable cause to believe

4
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that a notor vehicle driven by or in the actual physica
control of a person under the influence of alcoholic
beverages, any chem cal substances, or any controlled

subst ances has caused the death or serious bodily injury of a

human bei ng, steh—person—shaH—submt—upon—the—reguest—of a

| aw enforcenent officer shall require the person driving or in

actual physical control of the notor vehicle to subnit+to a

test of the person's blood for the purpose of deternmining the
al coholic content thereof or the presence of chenica
substances as set forth in s. 877.111 or any substance
control |l ed under chapter 893. The | aw enforcenent officer may
use reasonable force if necessary to require such person to
subnmit to the administration of the blood test. The bl ood
test shall be perfornmed in a reasonabl e manner

Notwi t hstanding s. 316.1932, the testing required by this

par agr aph need not be incidental to a |lawful arrest of the

per son.
(b) The term"serious bodily injury" neans an injury
to any person, including the driver, which consists of a
physical condition that creates a substantial risk of death,
serious personal disfigurenent, or protracted |oss or
i mpai rnment of the function of any bodily nenber or organ
(c) The law enforcenent officer shall offer any person

subject to a blood test under this subsection the opportunity

to subnmit to an approved chenical test of the person's breath

and, if the person subnits to the test and a valid reading is

obtai ned, the blood test shall be waived. This paragraph

shall not apply to any person who i s unconsci ous or whose

nental or physical condition does not allow the adninistration

of a breath test or any person who the | aw enforcenent officer

has probabl e cause to believe was operating a notor vehicle
5
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under the influence of any chemical substances as set forth in

s. 877.111 or any controll ed substances.
Section 3. Subsections (2) and (4) of section 327. 35,
Fl orida Statutes, are anended to read

327.35 Boating under the influence; penalties;
"desi gnated drivers".--

(2)(a) Except as provided in paragraph (b), subsection
(3), or subsection (4), any person who is convicted of a
vi ol ation of subsection (1) shall be punished:

1. By a fine of:

a. Not less than $250 or nore than $500 for a first
convi cti on.

b. Not less than $500 or nore than $1,000 for a second
convi cti on—

e—Net—tess—than—$1,000—o0+—rmre—than—$2560for—=a
thi+d—eonvietion; and

2. By inprisonment for

Not more than 6 nonths for a first conviction

b. Not nore than 9 nonths for a second conviction

e—Net—rore—than—12rmonths—for—athird—conviction—

(b)1. Any person who is convicted of a third feurth—or
subseguent violation of this section within 10 years after any
prior conviction for a violation of this section comits +s
guit+ty—oef a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.+

2. Any person who is convicted of a third violation of

this section after 10 years followi ng any prior conviction for

a violation of this section shall be punished by a fine of not

| ess than $1, 000 or nore than $2,500 and by inprisonnent for

not nore than 12 nont hs.

6
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1 3. Any person who is convicted of a fourth or

2 | subsequent violation of this section, regardl ess of when any
3| prior conviction for a violation of this section occurred,

4| conmits a felony of the third degree, punishable as provided
5]lins. 775.082, s. 775.083, or s. 775.084.

6

7 | However, the fine inposed for a third sueh—foeurth or

8 | subsequent violation my not be |ess than $1, 000.

9 (4) Any person who is convicted of a violation of

10 | subsection (1) and who has a bl ood-al cohol |evel or

11 | breat h-al cohol |evel of 0.20 or higher, or any person who is
12 | convicted of a violation of subsection (1) and who at the tine
13 | of the offense was acconpanied in the vessel by a person under
14 | the age of 18 years, shall be punished:

15 (a) By a fine of:

16 1. Not less than $500 or nore than $1,000 for a first
17 | convi cti on.

18 2. Not less than $1,000 or nore than $2,000 for a

19 | second conviction

20 3. Not less than $2, 000 e+—+otre—than—$5-000 for a

21| third or subsequent conviction.

22 (b) By inprisonnent for

23 1. Not nore than 9 nonths for a first conviction

24 2. Not nore than 12 nonths for a second conviction

25 3F—Net—rore—than—12rmonths—for—athird—conviction—

26

27 | For the purposes of this subsection, only the instant offense
28| is required to be a violation of subsection (1) by a person
29 | who has a bl ood-al cohol |evel or breath-al cohol |evel of 0.20
30 | or higher.

31
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1 Section 4. Subsection (1) of section 327.353, Florida
2| Statutes, is anended to read:

3 327.353 Blood test for inpairnent or intoxication in
4 | cases of death or serious bodily injury; right to use

5| reasonabl e force. --

6 (1) (a) Netwithstanding—any recoghnized—abitity—to

7 | refuse—to—submt—to—thetestsprovidetd—+n—s—324-352o6r—any

8 | recognized—power—to—revoke—the—i+npted—econsent—to—such—tests-
9] If alaw enforcenent officer has probable cause to believe

10| that a vessel operated by a person under the influence of

11 | al coholic beverages, any chem cal substances, or any

12 | control |l ed substances has caused the death or serious bodily
13| injury of a human bei ng, the—person—shat—subit—upon—the

14 | reguest—of a | aw enforcenent officer shall require the person
15| operating or in actual physical control of the vessel to

16 | subnmit;to a test of the person's blood for the purpose of

17 | determining the al coholic content thereof or the presence of
18 | chemical substances as set forth in s. 877.111 or any

19 | substance controll ed under chapter 893. The | aw enforcenent
20| of ficer may use reasonable force if necessary to require the
21| person to subnmit to the administration of the blood test. The
22 | blood test shall be perforned in a reasonabl e manner
23| Notwithstanding s. 327.352, the testing required by this
24 | paragraph need not be incidental to a |lawful arrest of the
25 | person.
26 (b) The term"serious bodily injury" neans an injury
27 | to any person, including the operator, which consists of a
28 | physical condition that creates a substantial risk of death,
29 | serious personal disfigurenent, or protracted |oss or
30 | inpai rnment of the function of any bodily nenber or organ.
31
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(c) The law enforcenent officer shall offer any person

subject to a blood test under this subsection the opportunity

to subnmit to an approved chenical test of the person's breath

and, if the person subnits to the test and a valid reading is

obtai ned, the blood test shall be waived. This paragraph shal

not apply to any person who i s unconsci ous or whose nental or

physi cal condition does not allow the adninistration of a

breath test or any person who the | aw enforcenent officer has

probabl e cause to believe was operating a vessel under the

i nfluence of any chem cal substances as set forth in s.

877.111 or any controll ed substances.

Section 5. Paragraphs (f) and (i) of subsection (3) of
section 921.0022, Florida Statutes, as amended by chapter
2001-358, Laws of Florida, are anended to read:

921.0022 Crimnal Punishnment Code; offense severity
ranki ng chart. --

(3) OFFENSE SEVERI TY RANKI NG CHART

Fl ori da Fel ony

Statute Degr ee Descri ption
(f) LEVEL 6

316.027(1) (b) 2nd Acci dent involving death, failure
to stop; |eaving scene.

316.193(2) (b) 3rd Fel ony DUl —4th—or—subseguent
convi-cti-of.

327.35(2) (b) 3rd Fel ony BUI

775.0875(1) 3rd Taking firearmfrom | aw

enforcenent officer

9
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1| 775.21(10) 3rd Sexual predators; failure to

2 register; failure to renew

3 driver's license or

4 identification card.

51 784.021(1)(a) 3rd Aggravat ed assault; deadly weapon
6 without intent to kill.

71 784.021(1)(b) 3rd Aggravated assault; intent to

8 commt felony.

9] 784. 041 3rd Fel ony battery.

10| 784.048(3) 3rd Aggravat ed stal king; credible

11 t hr eat .

12 | 784.048(5) 3rd Aggr avat ed stal ki ng of person

13 under 16.

14| 784.07(2) (c) 2nd Aggravat ed assault on | aw

15 enforcenent officer

16 | 784.074(1) (b) 2nd Aggravat ed assault on sexually
17 violent predators facility staff.
18 | 784.08(2) (b) 2nd Aggravat ed assault on a person 65
19 years of age or ol der

20| 784.081(2) 2nd Aggravat ed assault on specified
21 of ficial or enployee.

22 | 784.082(2) 2nd Aggr avat ed assault by detai ned
23 person on visitor or other

24 det ai nee.

25| 784.083(2) 2nd Aggr avat ed assault on code

26 i nspector.

27 | 787.02(2) 3rd Fal se inprisonnment; restraining
28 Wi th purpose other than those in
29 s. 787.01.

30| 790. 115(2) (d) 2nd Di scharging firearmor weapon on
31 school property.

10
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1| 790.161(2) 2nd Make, possess, or throw
2 destructive device with intent to
3 do bodily harm or danage
4 property.
51| 790. 164(1) 2nd Fal se report of deadly expl osive
6 or act of arson or violence to
7 state property.
8| 790.19 2nd Shooting or throw ng deadly
9 mssiles into dwellings, vessels,
10 or vehicl es.
11 ] 794.011(8) (a) 3rd Solicitation of mnor to
12 participate in sexual activity by
13 custodi al adult.
14 | 794. 05(1) 2nd Unl awf ul sexual activity with
15 speci fied mnor.
16 | 800. 04(5) (d) 3rd Lewd or | ascivious nol estation
17 victim 12 years of age or ol der
18 but | ess than 16 years; offender
19 | ess than 18 years.
20 | 800.04(6) (b) 2nd Lewd or | ascivious conduct;
21 of fender 18 years of age or
22 ol der.
23| 806.031(2) 2nd Arson resulting in great bodily
24 harmto firefighter or any other
25 per son.
26 | 810.02(3)(c) 2nd Burgl ary of occupied structure;
27 unarned; no assault or battery.
28 | 812.014(2) (b) 1. 2nd Property stolen $20,000 or nore
29 but | ess than $100, 000, grand
30 theft in 2nd degree.
31
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014(2) (b) 2.

015(9)

13(2) (c)

034(4) (a) 1.

4821(5)

102( 1)

102(3) (c)

1025( 3)

103(2) (c)

03(1)
03(3) (c)
071(2) & 3)

05
10
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2nd

2nd

2nd

1st

2nd

3rd

3rd

3rd

3rd

3rd
3rd
2nd

2nd
2nd

CS for SB 1024

Property stolen cargo val ued at
| ess than $50, 000, grand theft in
2nd degree.
Retail theft; property stolen
$300 or nore; second or
subsequent convicti on.
Robbery, no firearm or other
weapon (strong-armrobbery).
Communi cati ons fraud, val ue
greater than $50, 000.
Possess cl oni ng paraphernalia
with intent to create cloned
cellul ar tel ephones.
Abuse of an elderly person or
di sabl ed adult.
Negl ect of an elderly person or
di sabl ed adul t.
Lewd or | ascivious nol estation of
an elderly person or disabled
adul t .
Expl oiting an elderly person or
di sabl ed adult and property is
val ued at | ess than $20, 000.
Abuse of a child.
Negl ect of a child.
Use or induce a child in a sexual
perfornmance, or pronote or direct
such performance
Threats; extortion.
Witten threats to kill or do
bodily injury.
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1| 843.12 3rd Ai ds or assists person to escape
2| 847.0135(3) 3rd Solicitation of a child, via a

3 conputer service, to comit an

4 unl awf ul sex act.

5| 914. 23 2nd Retal i ati on agai nst a w tness,

6 victim or informant, with bodily
7 injury.

8 | 943. 0435(9) 3rd Sex offenders; failure to conply
9 with reporting requirenents.

10| 944.35(3) (a) 2. 3rd Committing malicious battery upon
11 or inflicting cruel or inhunman
12 treatnment on an i nmate or

13 of fender on community

14 supervision, resulting in great
15 bodi |y harm

16 | 944. 40 2nd Escapes.

17 | 944. 46 3rd Har bori ng, concealing, aiding

18 escaped pri soners.

19 ] 944.47(1) (a) 5. 2nd I nt roducti on of contraband
20 (firearm weapon, or explosive)
21 into correctional facility.
22 | 951. 22(1) 3rd I ntoxicating drug, firearm or
23 weapon i ntroduced into county
24 facility.
25
26 (i) LEVEL 9
27 | 316. 193
28 (3)(c)3.b. 1st DU nmansl aughter; failing to
29 render aid or give information
30| 327.35(3)(c)3.b. 1st BU nmansl aughter; failing to
31 render aid or give information

13
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123(8) (b) 3.

125(5) (c)

50( 10) (b) 3.

0844
04(1)

04( 3)

051( 1)

07(2)

01(1)(a) 1.

01(1) (a) 2.
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1st

1st

1st

1st
1st

1st, PBL

1st

1st

1st, PBL

1st, PBL
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Failure to report currency or
payment instrunents totaling or
exceedi ng $100, 000 by noney
transmtter.
Money transmitter business by
unaut hori zed person, currency, or
payment instrunents totaling or
exceedi ng $100, 000.
Failure to report financial
transactions totaling or
exceedi ng $100, 000 by fi nanci al
institution.
Aggravated white collar crine.
Attenpt, conspire, or solicit to
commt preneditated nurder.
Acconplice to nmurder in
connection with arson, sexua
battery, robbery, burglary, and
ot her specified fel onies.
Attenpted felony nurder while
perpetrating or attenpting to
perpetrate a felony enunerated in
Ss. 782.04(3).
Aggr avat ed mansl aughter of an
el derly person or disabled adult.
Ki dnappi ng; hold for ransom or
reward or as a shield or hostage.
Ki dnapping with intent to commt
or facilitate conmi ssion of any
fel ony.
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Ki dnapping with intent to
interfere with performance of any
governnental or politica
function.

Fal se inprisonment; child under
age 13; perpetrator also commits
aggravated child abuse, sexua
battery, or lewd or |ascivious
battery, nolestation, conduct, or
exhi bition.

Attenpted capital destructive
devi ce of fense.

Possessi ng, selling, using, or
attenpting to use a weapon of
mass destruction.

Attenpted sexual battery; victim
| ess than 12 years of age.

Sexual battery; offender younger
than 18 years and conmits sexua
battery on a person |ess than 12
years.

Sexual battery; victim12 years
or older, certain circunstances.
Sexual battery; engage in sexua
conduct with mnor 12 to 18 years
by person in fanmilial or
custodi al authority.

Lewd or | ascivious nol estation;
victimless than 12 years;

of fender 18 years or ol der
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1| 812.13(2)(a) 1st, PBL Robbery with firearm or other
2 deadl y weapon.
3] 812.133(2)(a) 1st, PBL Carjacking; firearmor other
4 deadl y weapon.
5] 827.03(2) 1st Aggravat ed child abuse
6| 847.0145(1) 1st Selling, or otherwi se
7 transferring custody or control
8 of a nminor.
9| 847.0145(2) 1st Pur chasi ng, or otherwi se
10 obt ai ni ng custody or control, of
11 a mnor.
12 ] 859.01 1st Poi soni ng or introducing
13 bacteria, radi oactive material s,
14 viruses, or chem cal conpounds
15 into food, drink, nedicine, or
16 water with intent to kill or
17 i njure anot her person
18 | 893. 135 1st Attenpted capital trafficking
19 of f ense.
20| 893.135(1)(a)3. 1st Trafficking in cannabis, nore
21 t han 10, 000 | bs.
22 | 893. 135
23 (1) (b)1l.c. 1st Trafficking in cocaine, nore than
24 400 grans, |ess than 150
25 ki | ograns.
26 | 893. 135
27 (1) (c)l.c. 1st Trafficking in illegal drugs,
28 nore than 28 grans, |ess than 30
29 ki | ograns.
30
31
16
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893. 135
(1) (d)1.c. 1st Trafficking in phencyclidine
nore than 400 grans.
893. 135
(1) (e)l.c. 1st Trafficking in nethaqual one, nore
than 25 kil ograns.
893. 135
(1) (f)1.c. 1st Trafficking in anphetam ne, nore
t han 200 grans.
893. 135
(1) (h)1.c. 1st Trafficking in
gamma- hydr oxybutyric acid (GHB)
10 kil ograns or nore.
893. 135
(D (i)l c. 1st Trafficking in 1, 4-Butanediol, 10
ki | ograms or nore.
893. 135
(1) (j)2.c. 1st Trafficking in Phenethyl am nes,
400 grans or nore.
896. 101(5) (c) 1st Money | aundering, financi al
instrunents totaling or exceedi ng
$100, 000.
896. 104(4) (a) 3. 1st Structuring transactions to evade

reporting or registration
requi renents, financial
transactions totaling or
exceedi ng $100, 000.
Section 6. Section 938.07, Florida Statutes, is
amended to read:
938.07 Driving or boating under the
i nfluence. -- Notwi t hstandi ng any ot her provision of s. 316.193
17
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or s. 327.35, a court cost of $135 shall be added to any fine

i nposed pursuant to s. 316.193 or s. 327.35. The cl erks shal

remt the funds to the Departnent of Revenue, $25 of which
shal | be deposited in the Energency Medical Services Trust
Fund, $50 shall be deposited in the Crimnal Justice Standards
and Training Trust Fund of the Departnent of Law Enforcenent
to be used for operational expenses in conducting the
statewi de crimnal analysis |aboratory system established in
S. 943.32, and $60 shall be deposited in the Brain and Spina
Cord Injury Rehabilitation Trust Fund created in s. 381.79.
Section 7. This act shall take effect July 1, 2002.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1024

1. Requires that an ignition interlock device be installed
in vehicles of perSons convicted of a third (if
occurs within 10 years of a prior DU conviction) or a
fourth DU .

2. Provi des for mandatory bl ood tests when there is
probabl e cause of DU “or BU and serious injury or death
results.

3. Includes BU in the third degree felony penalty
enhancenent provisions of the bill.

4, Adds "BU nmansl aughter when failing to give aid" to the
sane |level in the offense severity ranking chart as the

conparabl e DU rmansl aught er of f ense.

| nposes a $135 court cost for BU convictions
(conmparable to DU convictions).

18
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