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l. Summary:

Committee Substitute for Senate Bill 1126 creates the “Insurance Policy Holder Protection Act”
which establishes a policyholder’ s right to select and maintain an insurance agent, increases
agent commission payments by insurers, and revises agent policy servicing procedures under
specified insurance risk gpportionment plans. Specificaly, the bill provides for the following:

Creates “consumer choice’ protections which apply to insurance risk apportionment
plans, depopulation provisons, and the market assi stance program;

Egtablishes the right of policyholders within the Forida Windstorm Insurance
Underwriting Association (FWUA) and the Florida Residentia Property and Casualty
Joint Underwriting Association (JUA), as well as policyholdersin other insurance risk
gpportionment plans, to select and maintain an insurance agent of their own choosing,
which right may not be cancelled by any plan of operation or depopulation program of an
insurance risk apportionment plan;

Modifies the current law provision which disqudifies FWUA and RPCJUA policyholders
from remaining in such associations if they receive atake-out offer of coverage by
mandating that the provison is subject to the specified “consumer choice” protections;

Requiresthat if the FWUA or RPCJUA enter into a contractua agreement under a
depopulation or take-out plan, the take-out insurer must pay to the previous agent an
amount that is the greater of the insurer’s or association’ s usua and customary
commission for the palicy or, offer to dlow the agent to continue servicing the policy for
aperiod of not lessthan 1 year and pay the agent the greater of the insurer’s or
asociation’s commission. If the agent is either unwilling or unable to accept the offer,
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the insurer mugt till pay the agent the greater of the insurer’s or association’s
commission; and,

Provides that the areawithin Port Canaverd (in Brevard County) be digible for
windstorm coverage within the FWUA.

This bill subgtantialy amends the following sections of the Florida Statutes: 627.351 and
627.3511. The hill creates section 627.3517, Florida Statues.

Il. Present Situation:

Florida Windstorm Underwriting Association (FWUA) and the Florida Residential
Property and Casualty Joint Underwriting Association (RPCJUA)

Two state- created associations provide property insurance to persons unable to obtain coverage
from a private authorized insurer - the FHorida Windstorm Underwriting Association (FWUA)
and the Florida Residential Property and Casudty Joint Underwriting Association (RPCIJUA).
Both associations are commonly referred to as residua market insurers.! These two associations
are often cdled “insurers of last resort” because they offer the last opportunity for personsto
obtain insurance coverage.

The Florida Windstorm Underwriting Association (FWUA), created in 1970, provides
windstorm and hail coverage for resdentid and commercid property only in those geographical
aress of the state determined by the Department of Insurance as mesting statutory criteria of
eigibility (s. 627.351(2), F.S.). In order to obtain coverage for other perils such asfire, theft, and
ligbility, a policyholder must obtain a separate "ex-wind" policy from another insurer. Currently,
the FWUA has 414,123 policies representing an exposure of $98 billion with a probable
maximum loss (PML) of $4.7 billion.? Sixty-five percent of the 414,123 policies are located in
Dade, Broward, Palm Beach, and Monroe counties.

Coastal areas of 29 of Foridas 35 coastal counties are currently eligible for FWUA coverage,
generdly within a distance of 1,000 feet from the coast, but in Dade, Broward, and Palm Beach
counties, the area east of 1-95 isdigible, which extends asfar as 5 miles from the coast. The
entire area of Monroe County is digible. Further expansion of digible areasis currently
prohibited. The boundaries of the FWUA directly affect the obligation of private market insurers
to provide windstorm coverage. Outside the FWUA digible aress, insurers mugt include
windstorm coverage in every resdentid property insurance policy they write. Insde FNVUA
aress, insurers are free to write policies that exclude windstorm coverage.

In May 1999, the FWUA filed arate increase for its resdentid property, which was ultimately
approved by an arbitration pand a 96 percent. This percentage represents an overdl statewide

! The“residual market” for insuranceistypically a nonprofit state-crested mechanism that provides insurance coverage to
persons who are insurable but unable to obtain coverage from any of the licensed insurance companies that composethe
“voluntary” market.” Horida has created residua markets for automobile, medical mapractice, and property insurance.
These entities are aso referred to as insurance risk apportionment plans under s. 627.351, F.S. The Legidature hasaso
cregted aresidua market mechanism for workers compensation insurance.

2 As of December 31, 2001.
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average, which is being incrementdly implemented: the maximum rate increase is capped at 20
percent for the first year, 30 percent for the second year, and 40 percent for each subsequent
year. The FWUA s required to apply discounts, thus lowering the amount of premium paid, for
loss mitigation to policyholders who mitigate their homes. According to representatives with the
FWUA, they have not implemented arate increase for their commercia property for at least 10
years.

Currently, the FWUA operates under a 15-member board, which includes 12 members
representing and gppointed by various segments of the insurance industry pursuant to the FWUA
plan of operation, plus the Insurance Consumer Advocate and two consumer representatives (one
gppointed by the Insurance Commissioner and one gppointed by the Governor). The Department
of Insurance must approve the plan of operation of the FWUA.. Otherwise, the department
generdly has the same regulatory powers over the FWUA's premiums and policies as it has with
respect to voluntary market insurers.

The Florida Residential Property and Casualty Joint Underwriting Association (RPCJUA),

creeted in 1992 after Hurricane Andrew, provides residentia property insurance coverage in dl
areas of the state, (s. 627.351(6), F.S.).2 The policies provide coverage for al perils covered
under astandard residentia policy, subject to certain underwriting requirements. The RPCIJUA
policies exclude windstorm coverage on property located in an area digible for windstorm
coverage from the FWUA. The JUA operates pursuant to a plan of operation approved by the
department, and is governed by a board conssting of seven members representing insurers and
Sx members representing nor-insurer interests, including consumers,

As of November 30, 2001, the RPCIUA has atotd of 97,472 palicies representing an exposure
of $19.1 billion with a probable maximum loss (PML) of $1.24 billion. Ninety-nine percent of its
persona lines resdentia policies (97,291) are located in Dade, Broward, and Pam Beach
counties while 84 percent of its commercid lines resdentid policies (181) are located in those
same three counties.

Claims paid by the FWUA and JUA are funded by premiums paid by their policyholders and, if
necessary, assessments on al property insurersin the state and their policyholders. Both
associaions must purchase a specified amount of reinsurance from the Forida Hurricane
Catastrophe Fund and may obtain additiond private reinsurance. Either association may borrow,
issue bonds, and secure other types of debt financing, and may pledge assessment revenues as
Security.

RPCJIUA premiums are required by law to be set in each county at the highest rates charged by
the top 20 insurersin the state. This requirement does not apply to FWUA premiums, which are
subject to the same requirements that apply to authorized insurers generaly and, as such, rates
may hot be excessive, inadequate, or unfairly discriminatory. However, legidative intent
provides that FWUA rates must not be competitive with voluntary market rates and requires its

3 The RPCJUA offerstwo lines of policies - personal lines residential which appliesto homeowners, tenants, condominium
unit owners, dwelling fire, and mobile home policies and commercid lines residentia which gppliesto condominium
association, apartment building and homeowner association palicies.
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plan of operation to provide ameans of assuring that FWUA rates are reflective of department-
approved hurricane rates in the voluntary market.

If necessary to fund losses, both the FWUA and RPCJUA may impose regular assessments
againg dl authorized property insurers, in proportion to their statewide market share of
premiums. Regular assessments, in any one-year, may not exceed the greater of 10 percent of the
deficit or 10 percent of the prior year's statewide premium for property insurance. Insurers are
permitted by law to recoup regular assessments from their policyholders in future rate filings

If the deficit exceeds the maximum amount that can be obtained from regular assessments, dl

new and renewd property insurance policiesin the state are subject to emergency assessments,
to be collected by insurers as surcharges paid by their policyholders. Emergency assessments are
generdly limited to the same amount each year as regular assessments and may be pledged by
the board of the FWUA or RPCJUA to secure debt financing necessary to pay clams, which
assessments would continue until the debt is stisfied.

Reducing the size of the RPCJUA and the FWUA: Depopulation Programs

The sze of the FWUA and the RPCJUA (i.e., the number of policies) affects dl Florida property
owners. That is because assessments levied on insurance companies and their policyholders
provide the funding for these two entities whenever the premiums charged by the FWUA and the
RPCJIUA are not sufficient to pay dams. In an effort to minimize these assessmentsto al
Floridainsurance policyholders, both associations have initiated depopulation programs to
reduce their Sze, thus reducing their exposure.

At its peak, the RPCJUA had 937,000 policiesin September 1996, making it the second-largest
property insurer in FHorida behind State Farm. Since that time, the RPCIUA has grestly reduced
itssize (currently 97,472 policies) by trandferring i.e., depopulating, as many policies as possble
to private insurance companies. To date, insurance companies have removed about 1.2 million
policies from the RPCJUA through its depopulation programs* Further, the association, through
its keep-out programs has kept out over 30,000 policies.” In the past two and a half years,
Clarendon Nationd Insurance Company has taken out over 81,000 policies and Qualsure
Insurance Company has removed about 45,000 policies from the RPCJUA.

The FWUA has grown steadily since Hurricane Andrew (currently 414,123 policies) and has
likewise ingtituted depopulation programs, dthough not nearly to the degree of the RPCJUA. In
Jduly 2001, the FWUA had 58,000 of its policies removed by Atlantic Preferred Insurance
Company and, prior to that take-out, Clarendon Nationd Insurance Company assumed 37,312
policies while Quasure Insurance Company removed 40,465 policies.

* Under the depopulation program, the RPCJUA may provide bonuses or assessment exemptions asincentivesto private
insurers. The FWUA does not have the authority to provide such incentives.

® The depopulation program was crested in 1995 as an incentive designed to encourage insurers totake over risks insured by
the RPCJUA or to provide coverage for arisk that would otherwise become an gpplicant for RPCJUA coverage, i.e., keep-
out plan (ch. 95-276, L.O.F.; s. 627.3511, F.S)).
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Offersof Coverageto FWUA and RPCJUA Palicyholdersfrom Insurersin the Voluntary
Market and Agent Commissions

Currently, if the FWUA obtains an offer from an authorized insurer to cover arisk @ its
gpproved rates under either astandard or basic palicy including wind coverage, therisk isno
longer digible for coverage through the FWUA.. Upon termination of digibility, the FNVUA

must provide written notice to the policyholder and agent of record stating that the FWUA policy
must be canceled 60 days after the date of the notice because of the offer of coverage from an
authorized insurer.® The FWUA only alowsits policies to be removed during renewal periods so
as to minimize the inconvenience and confusion to the policyholder.

The above offer of coverage procedure aso applies to the RPCIJUA.” However, theimpact of this
procedure on FWUA palicyholdersis subgtantidly different than on policyholders within the
RPCJUA. Requiring a FWUA policyholder to accept a policy from atake-out insurer forces that
policyholder to lose not only their FWUA (wind) policy, but o their ex-wind policy (if the ex-
wind insurer is not willing to write the wind), assuming that the policyholder desires to have
windstorm coverage or is required to do so under the terms of his or her mortgage. Further, some
policyholders may lose multi-policy discounts or have to accept anontA rated (by A.M Best)
carier. This has adetrimenta impact on the ex-wind insurer, as well, which loses the business.

The FWUA currently pays insurance agents commissions (15 percent for commercid and 11
percent for resdentid policies) for writing policies for the association. Such commissons are
paid at the beginning of the policy period for one year and are aso paid at the timethe policy is
renewed. Should the FWUA enter into a contractual agreement with a take-out company, the
producing agent of the FWUA is not further compensated and may lose the palicy if such agent
is not gppointed by the take-out insurer.

The RPCIUA dso pays agents their full yearly commission at the beginning of each policy
period (12.5 percent for commercia and 10 percent for residentid policies). Should a policy be
removed from the RPCJUA (within the first 30 days of coverage) and the producing agent is not
currently appointed by the take-out insurer, then the insurer must either appoint that agent to
sarvicetherisk or, if theinsurer places the coverage with anew agent, that new agent must pay
50 percent of thefirgt year’ s commission to the producing agent. An exception is provided if the
new agent is an employee or exclusive agent of the new insurer, then the new agent must pay a
policy fee of $50 to the producing agent in lieu of splitting the commission.

Under the current agent bonus depopul ation procedures of the RPCJUA, should apolicy be
removed from the association, the producing agent is entitled to retain any unearned commission
on the policy and the take-out insurer must pay to that agent an amount equd to theinsurer’s
usud and customary commission for the policy, if the term of the policy isin excess of 6 months,
or one hdf the amount if the policy term is 6 months or less. Alternatively, the take-out insurer
may offer to dlow the producing agent to continue servicing the policy for a period of not less
than 1 year and offer to pay the agent the insurer’ s usua and customary commission.

6 Ch.97-55, L.OF;; s 627.351(2), F.S.
' 5.627.351(6)(c)5a,F.S
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TheFlorida Market Assistance Program

Created by the Legidaturein 1985, the Florida Market Assistance Program (FMAP) isaprivate
non-profit service organization primarily dedicated to hel ping consumers find property and
casudty insurance coverage for both residentid and commercid properties from authorized
insurersin the private market (s. 627.3515, F.S)). It isfunded from annua assessments on
property and casudty insurersin Horida. FMAP aso assstsin depopulating the RPCJUA by
providing reports of RPCJUA policies to subscribing insurance agents.

Expanding the Geographical Boundaries of the Florida Windstorm Underwriting
Association

Current law prohibits the expansion of the geographical boundaries of the FWUA..8 In 1998, the
Legidaure provided that digibility within the FWUA would not be extended to any areawhich
was not digible on March 1, 1997.° Prohibiting further expansion of the FWUA mitigates the
growth in the number of policies and exposure insured by the FWUA and reduces the potential
for unfunded liability. The areawithin the FWUA consists of coasta areas within 29 of Horida's
35 coastd counties.

Port Canaverd isin Brevard County and congists of 75 buildings which are dl commercid
property covering a 700 acre area. According to proponents of this bill, the property consists of
cargo storage establishments, seafood processing facilities, marine repair shops, and restaurants
which have atotal assessed value of over $44 million. Some of the tenants are unable to obtain
windstorm insurance according to the proponents. The area within the Port is bordered on the
east by the Atlantic Ocean, on the south by the City of Cape Canaverd, on the west by the
Banana River and on the north by U.S. Government property.

[I. Effect of Proposed Changes:

Section 1. Declaresthat the act may be cited as the “Insurance Policy Holder Protection
Act.”

Section 2. Amends subsection (2) of section 627.351, F.S,, relating to the Florida Windstorm
Underwriting Association (FWUA), to provide thet if a policyholder accepts an offer of coverage
through the Florida Market Assistance Program (FMAP), or through a mechanism established by
the FWUA, either before the policy isissued by the FWUA or during the first 30 days of

coverage by the FWUA, and the producing agent who submitted the policyholder’ s application

of the risk to the FWUA is not currently gppointed by the insurer, the insurer must:

1) pay the agent, for the first year, an amount thet isthe greater of theinsurer’s
usua and cusomary commission or afee equd to the usud and customary
commission of the FWUA, or,

2) offer the agent to continue servicing the policy for 1 year and offer to pay the
agent the greater of the insurer’s or the FWUA’ s commission. Should the agent
be unwilling or unable to accept the gppointment, the new insurer must pay the

8 Ch.98-173,L.OF,; s 627.351(2), F.S.
9 Except for petitions for coverage which the Department of Insurance would have a hearing on prior to May 9, 1997.
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agent in accordance with 1) above. (Note: the term “unable’ is taken to mean an
agent who is an exclusive agent or direct writer for an insurance company.)

If the FWUA entersinto a contractual agreement for a take-plan after the first 30 days of
coverage by the association, the producing agent of the FWUA is dlowed to retain any unearned
commission on the policy, and the insurer must compensate the agent according to the provisions
of 1) and 2) above.

The bill modifies current law which provides thet if the FWUA obtains atake-out offer, the
policyholder is disqudified from being digible for coverage through the FWUA. In effect the
current law forces policyholders to accept an offer of coverage from an insurer they may not
want. Under the bill, this disqualification provisons is subject to the “consumer choice’
provison under Section 4. That provision alows policyholders the option to continue coverage
through the FWUA subject to their agent being unwilling or unable to be appointed by the take-
out insurer.

The bill amends the agent compensation provisons applying to the Horida Residentia Property
and Casudty Joint Underwriting Association (RPCJUA) to require the same agent payment
procedures, as to policies removed within the first 30 days of coverage by the association, as are
mandated above under the provisons of 1) and 2) for the FVUA. The bill dso modifiesthe
current law to provide that if the JUA obtains atake-out offer, the JUA policyholder is
disqudified from being digible for coverage from the JUA (this provisonissmilar to the
“disgudification” provision for the FWUA, above).

Section 3. Amendss. 627.3511, F.S,, rdaing to agent bonus provisons under the
depopulation of the RPCIUA, to increase the compensation for producing agentsif an RPCJUA
policy istaken out by an insurance company. Specificaly, the take-out insurer must ether pay
the producing agent of the RPCJUA palicy for thefirst year the greater of the insurer’s usud and
customary commission or afee equal to the usud and customary commission of the RPCIJUA,
or, in offering to dlow the agent to continue servicing the policy (which isthe current law), to

pay the agent the greater of the insurer’s or association’s commission. Should the agent be
unwilling or unable to accept gppointment by the take-out insurer, then that insurer must pay the
agent according to the above provisons. (Note: the term “unabl€e’ is taken to mean an agent who
isan exclusive agent or direct writer for an insurance company.)

Section 4. Creates s. 627.3517, F.S,, entitled “ Consumer Choice,” to provide that no
provisions of ss. 627.351, 627.3511, or s. 627.3515 shall be construed to impair the right of any
insurance risk gpportionment plan policyholder, upon receipt of any keep-out or take-out offer,

to retain his or her current agent, so long as that agent is duly licensed and appointed by the
insurance risk gpportionment plan or otherwise authorized to place business with such plan.

10 The insurance risk apportionment plans under s. 627.351 refer to the six joint underwriting associationswhich include the
FWUA and the RPCJUA. Of the other four associations, two are not currently operating (Casualty Insurance Risk
Apportionment Plan, appliesto political subdivisionsin the state, and the Property and Casualty Insurance Risk
Apportionment Plan); and two are operating, but have no current depopulation programs (Motor Vehicle Insurance Risk
Apportionment Plan and the Medical Mdpractice Insurance Risk Apportionment Plan). Section 627.3511 refersto the
RPCJUA depopulation statute and s. 627.3515 gpplies to the Florida Market Assistance Program.
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Provides that this right can’t be canceled or compromised by any rule, plan of operation, or
depopulation plan of any insurance risk gpportionment plan, including plans described under

S. 627.351, s. 627.3511, or s. 627.3515. It providesthat if apolicyholder’s agent is unable or
unwilling to be appointed by the take-out insurer, the policy holder is not disqudified from
participating in the insurance risk apportionment plan because of an offer of coveragein the
voluntary market. It further provides that any plan of operation or depopulation of the FWUA or
the JUA is subject to the agent commission payment provisions of the bill. It aso authorizesthe
Department of Insurance to adopt rules to cause insurance risk gpportionment plans or market
assistance plans to demondtrate their plans of operation to not interfere with the rights crested
under this section.

Section 5. Provides that the act will take effect upon becoming alaw.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Economic Impact and Fiscal Note:
A. Tax/Fee Issues:

None.

B. Private Sector Impact:

Policyholders within the FWUA and the RPCIUA will benefit under the provisions of
this bill because they will be dlowed to select and maintain their insurance agent and
have the choice to stay within the FWUA and RPCJUA, (subject to their agent’s
decison) even though an offer of coverage is made by a private insurer.

Insurance agents will benefit under this bill because their commissons will increese
when policies such agents service are taken out of the resdua markets, i.e., the FWUA
and the RPCJUA.. Further, agents can affect the decision as to whether or not the policy
they service is dlowed to be taken out of the resdud market by choosing not to be
appointed by the take-out carrier.
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Certain insurance companies (i.e., those companies which have exclusive agent
arrangements such as State Farm Insurance Company)** will benefit under the provisions
of this bill. Since exclusive agents would be unable to be gppointed by the take-out
company, a policyholder, who wished to retain his or her agent, would not be disqudified
from continuing to participate in the resdua market, i.e., either the FVUA or the JUA,
and the insurer, for whom the exclusive agent works, would continue to provide
coverage.

Take-out insurance companies will now have to pay yearly commissions to producing
agentsin order to take-out policies from the FWUA and will have to increase the
commissions they currently pay agents under the RPCJUA take-out procedures mandated
under thishill.

It isdifficult to determine the fisca impact of the bill on the plan of operation and the
depopulation procedures of either the FWUA or the RPCJUA. However, according to
representatives with both associations, depopulation efforts may be greetly hindered since
FWUA and RPCJUA policyholders will not be disqudified from staying within their
respective associations even though they receive atake-out offer (and their agent is elther
unwilling or unable to be appointed with the take-out insurer). Should the resdua market
continue to expand and a hurricane occur, ultimately the deficits of both the FWUA and
the RPCJUA will grow and their assessments on dl FHorida policyholders would

increase.

RPCJUA representatives state that both Clarendon and Qua sure have current keep-out
agreements with the association to keep-out atotal of 15,000 policies. According to these
representatives, such agreements may be difficult to implement under the provisons of

the bill which alow policyholders the option to stay within the RPCIJUA under specified
circumstances.

C. Government Sector Impact:

There may be some cogts to the Department of Insurance to promulgate rules under the
consumer choice provisonsof the bill (Section 4), as well asto monitor insurance risk

gpportionment plans.
VI. Technical Deficiencies:
None.
VILI. Related Issues:
None.

11 Exdlusive or captive agents represent only one company and may not work for another insurer.
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VIII. Amendments:

None.

This Senate saff andysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.




