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l. Summary:

Senate Bill 1152 makes confidentia and exempt an investigative incident report of aminor or
adult that is sealed by a court. A seded investigative incident report would remain avallable to
the subject of the report, his or her atorney, or law enforcement agenciesin the performance of
their duties. Certain other specified agencies are permitted to inspect a seded investigative
incident report if the subject of the report is seeking employment or licenaing by that agency.

Additionaly, the bill makes information relating to the existence of a sedled investigetive
incident report confidential and exempt. The agency that prepared the report must discloseit to
Specified entities under limited circumstances. The bill makesit afirst degree misdemeanor for
an employee of an agency with accessto areport to divulge the existence of aseded
investigative incident report except to the person who is the subject of the report or to the
persons with direct respongbility for employment or licensure decisons.

Thishill creates section 943.0596 of the Florida Statutes.
Il. Present Situation:

Articlel, s. 24 of the State Condtitution states Horida s public policy regarding access to public
records:

(8) Every person has the right to ingpect or copy any public records made or received in
connection with the officid business of any public body, officer, or employee of the Sate,
or persons acting on their behalf, except with respect to records exempted pursuant to this
section or specificaly made confidentid by this Congtitution. This section specificaly
includes the legidative, executive, and judicia branches of government and each agency
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or department created thereunder; counties, municipdities, and digtricts; and each
congtitutiondl officer, board, and commission, or entity created pursuant to law or this
Condtitution.

Articlel, s. 24 of the Florida Congtitution, does, however, permit the Legidature to provide by
generd law for the exemption of public records. A law exempting a public record must state with
specificity the public necessity judtifying the exemption and can be no broader than necessary to
accomplish the stated purpose of the law.

Public policy regarding access to government records is aso addressed in Satute.

Section 119.07, F.S,, requires every person who has custody of a public record to permit the
record to be inspected and copied by any person desiring to do so, at a reasonable time, under
reasonable conditions, and under supervision of the custodian or adesignee.

Under s. 119.15, F.S,, an exemption may be created or maintained only if it serves an identifiable
public purpose and if it is no broader than necessary to meet the public purpose it serves. An
identifiable public purposeis served if the exemption meets one of the following purposes:

> Allowsthe gate or its political subdivisonsto effectively and efficiently administer a
governmenta program, which adminigtration would be sgnificantly impaired without the
exemption;

> Protectsinformation of a sengtive persona nature concerning individuas, the release of
which information would be defamatory to such individuas or cause unwarranted
damage to the good name or reputation of such individuds or would jeopardize the safety
of such individuas. However, in exemptions under this subparagraph, only information
that would identify the individuas may be exempted; or

» Protectsinformation of a confidential nature concerning entities, including, but not
limited to, aformula, pattern, device, combination of devices, or compilation of
information which is used to protect or further a business advantage over those who do
not know or useit, the disclosure of which information would injure the affected entity in
the marketplace.

Further, the Legidaure mugt find that the purpose is sufficiently compelling to override the
strong public policy of open government and that it cannot be accomplished without the
exemption.

Sections 943.0585 and 943.059, F.S., set forth procedures for sealing and expunging crimind
history records. The definition of “criminal history record” in s. 943.045, F.S., includes notations
of arrests, detentions, indictments, informetions, or other forma crimina charges and
digpositions. It does not include investigative activity contained in an investigative incident

report that does not result in an arrest or in criminal charges being filed.

When arecord is expunged, it is physicaly destroyed and no longer exigtsif it isin the custody
of acrimina justice agency other than the FDLE. Crimind judtice agencies are dlowed to make
anotation indicating compliance with an expunction order. FDLE, on the other hand, is required
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to retain expunged records. When arecord is sedled it is not destroyed, but accessis limited to
the subject of the record, his or her attorney, law enforcement agencies for their respective
crimind justice purposes, and certain other specified agenciesfor their respective licensng and
employment purposes.

Persons who have had their criminal history records sedled or expunged may lawfully deny or

fail to acknowledge the arrests covered by their record, except when they are applying for certain
types of employment (e.g., law enforcement; the Horida Bar; or working with children, the
developmentally disabled, or the ederly through the Department of Children and Family

Services, the Department of Juvenile Justice, the Department of Education, any digtrict school
board, or loca governmenta entity licensing child care facilities), and when they are petitioning
the court for arecord sedling or expunction, or are adefendant in a crimina prosecution.

Records that have been sedled or expunged are confidential and exempt from the public records
law. It is afirg-degree misdemeanor to divulge their existence, except to specified entities for
licensng or employment purposes.

[I. Effect of Proposed Changes:

Senate Bill 1152 islinked to Senate Bill 1154, which amends ch. 943, F.S. That chapter relates to
the Florida Department of Law Enforcement. Senate Bill 1154 defines “investigetive incident
report” to mean

... any nonjudicid record maintained by a crimind justice agency which documents
crimind invedtigaive activity and the results of such activity, including, but not limited

to, the facts and circumstances relaing to aleged or suspected crimind activity, and for
which thereisafind decison by the crimind justice agency that an arrest will not be
made and crimina charges will not be filed with respect to the aleged or suspected
activity under investigation which is the subject of the report. The term does not include a
criminad history record.

Senate Bill 1154 gates that any court of competent jurisdiction may order a crimind justice
agency to sed an invedtigative incident report if aminor or adult who is the subject of the report
complies with certain requirements. Senate Bill 1154 requires the person seeking to sedl the
report to gpply for and receive a certificate of digibility for sealing. In order to obtain a
certificate of digibility, an gpplicant must show that he or she has not been adjudicated guilty of
acrimina offense or comparable ordinance violaion or adjudicated ddinquent for committing a
felony or misdemeanor prior to the date the application for the certificate is filed; has not been
arrested, charged, or prosecuted as aresult of any incident reported in the investigative incident
report; has not secured aprior sedling of an investigative incident report or a prior expunction or
sedling of acrimind higtory record, or from any jurisdiction outsde of the state. These same
requirements must be attested to in a petition to sed an investigative record thet isfiled with the
court.

Thishill, Senate Bill 1152, makes confidential and exempt an investigative incident report of a
minor or adult that is seeled by acourt. A seded investigative incident report would remain
avallable to the subject of the report, hisor her atorney, or law enforcement agenciesin the
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performance of their duties. Certain other specified agencies are permitted to inspect or copy a
sedled invedtigative incident report if the subject of the report is seeking employment or licensing
by that agency. The bill specifiesthat an gppropriate licenang or employment entity may have
access to a seded invedtigative incident report if the subject of the report is:

> A candidate for employment with acrimina justice agency;

» A candidate for admission to The Florida Bar;

» Seeking to be employed or licensed by or to contract with the Department of Children
and Family Services or the Department of Juvenile Justice or to be employed or used by
such contractor or licensee in a senditive position having direct contact with children, the
developmentd disabled, the aged, or the elderly as provided in s. 110.1127(3),*

s. 393.063(15),% s. 394.4572(1),° s. 397.451,% s. 402.30.2(13),5 s. 402.313(3),°
s. 409.175(2)(i),” s. 415.102(4) 2 s. 415.103,° s. 985.407,%° or chapter 400;'* or

! Section 110.1127(3)(a), F.S,, requires employee security checks for al positionsin programs providing care to children, the
developmentally disabled, or vulnerable adults for 15 hours or more per week; al permanent and temporary employee
positions of the central abuse hotling; and dl persons working under contract who have access to abuse records are deemed to
be persons and positions of specia trust or responsibility, and require employment screening pursuant to chapter 435, using
thelevel 2 standards set forth in that chapter.
2 Section 393.063(15), F.S., defines “ direct-service provider,” (which isalso known as“caregiver” in
chapters 39 and 415, F.S,, or “caretaker” in provisions relating to employment security checks) to mean a person 18 years of
age or older who has direct contact with individuals with developmental disabilities and is unrelated to the individuals with
developmentd disabilities.
3 Section 394.4572, F.S,, relates to the screening of “mental health personnd,” which includes all program directors,
professiond clinicians, staff members, and volunteers working in public or private menta health programs and facilities who
have direct contact with unmarried patients under the age of 18 years.
* Section 397.451, F.S,, relates to service provide personnel under substance abuse programs
® Section 402.302(3), F.S., defines“ child care personnel” to mean “. . . al owners, operators, employees, and volunteers
working in achild care facility. The term does not include persons who work in achild care facility after hours when children
are not present or parents of children in Head Start. For purposes of screening, the term includes any member, over the age of
12 years, of achild carefacility operator’ sfamily, or person, over the age of 12 years, residing with achild care facility
operator if the child care facility islocated in or adjacent to the home of the operator or if the family member of, or person
residing with, the child care facility operator has any direct contact with the children in the facility during its hours of
operation. . . . For purposes of screening, the term shal aso include persons who work in child care programs which provide
carefor children 15 hours or more each week in public or nonpublic schools, summer day camps, family day care homes, or
those programs otherwise exempted under s. 402.316. . . .”
6 Section 402.313(3), F.S, statesthat “[c]hild care personnel in family day care homes shall be subject to applicable
screening provisions contained in sections 402.305(2) and 402.3055. For purposes of screening in family day care homes, the
term includes any member over the age of 12 years of afamily day care home operator’ s family, or persons over the age of
12 years residing with the operator in the family day care home. Members of the operator’ s family, or persons residing with
the operator, who are between the ages of 12 years and 18 years shdl not be required to be fingerprinted, but shdl be
screened for ddinquency records.”
7 Section 409.175(2)(i), F.S., defines “personnel” in the foster care context to mean . . . al owners, operators, employees,
and volunteersworking in a child-placing agency, family foster home, or residentia child-caring agency who may be
employed by or do volunteer work for aperson, corporation, or agency which holds alicense as a child-placing agency or a
resdentid child-caring agency, but the term does not include those who do not work on the premises where child careis
furnished and either have no direct contact with a child or have no contact with a child outsde of the presence of the child’'s
parent or guardian. For purposes of screening, the term shdl include any member, over the age of 12 years, of the family of
the owner or operator or any person other than aclient, over the age of 12 years, residing with the owner or operator if the
agency or family foster homeislocated in or adjacent to the home of the owner or operator or if the family member of, or
gerson residing with, the owner or operator has any direct contact with the children. . . .”

Section 415.102(4), F.S., defines“ caregiver” for purposes of adult protective servicesto mean “. . . aperson who has been
entrusted with or has assumed the responsibility for frequent and regular care of or servicesto avulnerable adult ona
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>  Seeking to be employed or licensed by the Office of Teacher Education, Certification,
Staff Development, and Professiond Practices of the Department of Education, any
digtrict school board, or any local governmentd entity that licenses child care facilities.

Additiondly, the bill makes information rdating to the existence of a seded investigative
incident report confidential and exempt. The agency that prepared the report must discloseit to
specified entities under limited circumstances. The bill makes it a first-degree misdemeanor for
an employee of an agency with access to areport to divulge the existence of a sedled
investigative incident report except to the person who is the subject of the report or to persons
with direct responsbility for employment or licensure decisions.

The exemptions created by the bill would be repealed October 2, 2007, and would be reviewed
by the Legidature before that date in accordance with the Open Government Sunset Review Act
of 1995.

The bill dso contains a statement of public necessity for the exemption. The hill states that the
Legidature finds that the public policy related to the newly created satute dlowing investigative
incident reports to be sedled would best be served if the confidentidity of such reportsis
maintained and released only for the limited purpose of licensng or employment.

The effective date of the bill is October 1, 2002, the same effective date as SB 1154, which isthe
bill that would creete the new dtatute authorizing the sedling of investigative incident reports.

IV.  Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:

Articlel, s. 24(c) of the State Condtitution permits the Legidature to create exemptions
from public records requirements provided that the law creating the exemption tates with
specificity the public necessity judtifying the exemption and provided that the exemption

is no broader than necessary to accomplish the purpose of the exemption.

The statement of public necessty merely concludesthat “. . . it isa public necessity that
an investigative incident report thet is ordered sedled by a court be made confidential and
exempt. . . . “ and does not sate the judtification for that public necessity with any

temporary or permanent basis and who has acommitment, agreement, or understanding with that person or that person’s
guardian thet acaregiver roleexigs. . . .~

9 Section 415.103, F.S,, provides that the Department of Children and Family Servicesmust “. . . establish and maintaina
centrd abuse hatline. . ..

10 Section 985.407, F.S,, authorizes the Department of Juvenile Justice to contract with the Federal Government, other state
departments and agencies, county and municipa governments and agencies, public and private agencies, and private
individuas and corporationsin carrying out the purposes and the responsihilities of the delinquency services and programs of
the department.

1 Chepter 400, F.S, regulates nursing homes and related hesith care facilities.
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VI.

VII.

VIII.

specificity. Asaresult, the satement of public necessity appears deficient under the
requirementsof Halifax Hospital Medical Center v. News-Journal Corporation.*?

C. Trust Funds Restrictions:

None.
Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.

B. Private Sector Impact:
None.

C. Government Sector Impact:
None.

Technical Deficiencies:

A technicd amendment is recommended on page 3, line 23 to add the bill number of the “linked”
bill, SB 1154, to the contingent effective date language.

Related Issues:

Senate Bill 1154 isthebill “linked” to this bill in that it would authorize law enforcement
investigative incident reports to be sealed.

Amendments:

#1 by Governmenta Oversight and Productivity:
Expands the statement of public necessity to clarify the need for the exemption.

#1 by Crimind Judtice:
Technica amendment that adds the bill number of the “linked” bill, SB 1154, to the contingent
effective date language.

This Senate saff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.

12724 30.2d 567 (Fla 1999).



