Fl ori da House of Representatives - 2002 HB 1289
By Representative WIson

1 A bill to be entitled
2 An act relating to the testing of inmates for
3 H'V; creating s. 945.355, F.S.; defining "HV
4 test"; requiring the Department of Corrections
5 to performan HV test before an inmate is
6 released if the inmate's HV status i s unknown;
7 providing certain exceptions; requiring that
8 the Departnent of Corrections notify the county
9 heal t h departnent where the inmate plans to
10 reside following release if the inmate is HV
11 positive; requiring the departnent to provide
12 special transitional assistance to an inmate
13 who is H V positive; requiring the departnment
14 to report to the Legislature; anending s.
15 945.10, F.S.; requiring that certain nedica
16 records be released to the Departnent of Health
17 and the county health departnent where an
18 inmate who is HV positive plans to reside
19 reenacting s. 945.10(1)(a), F.S., relating to
20 ment al heal th, nedical, or substance abuse
21 records of an inmate; anending s. 381. 004,
22 F.S.; providing that infornmed consent is not
23 required for an HV test of an innate prior to
24 the inmate's rel ease; anending s. 944. 704,
25 F.S.; providing additional duties for the
26 departnment with respect to transition
27 assi stance for inmates who are H V positive;
28 providing an effective date.
29
30 VHEREAS, H V and AIDS infections are one of the state's
31| nost critical challenges, with Florida having the third
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hi ghest nunber of AIDS cases in the nation and the second
hi ghest nunber of pediatric Al DS cases, and

VHEREAS, the incidence of H V and Al DS cases in the
state's prisons exceeds the incidence of HV and AIDS in the
general popul ation, and

VHEREAS, between 1989 and 1997, death due to Al DS
accounted for over half of inmate deaths in the state's
prisons, and

VWHEREAS, recent advances in treatnent for H 'V and Al DS
can potentially reduce the nunber of opportunistic infections
and associ ated nedical costs and delay the onset of death due
to the di sease, and

WHEREAS, referral to appropriate nedical and soci al
services upon the release of an inmate can play a crucial role
in treatnent, care, and secondary prevention efforts, NOW
THEREFORE,

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 945.355, Florida Statutes, is

created to read
945,355 HIV testing of inmates prior to rel ease. --

(1) As used in this section, the term"H V test" neans

a test ordered to deternmine the presence of the anti body or

antigen to human i nmunodeficiency virus or the presence of

hunman i munodefici ency virus infection
(2) Pursuant to s. 381.004(3), the departnent shal
performan HV test on an i nmate whose H V status i s unknown

to the departnent not | ess than 60 days prior to the inmate's

presunptive rel ease date from prison by reason of parole,

accunul ation of gain-tine credits, or expiration of sentence.
2
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An inmate who is known to the departnent to be H V positive or

who has been tested within the previous year and does not

request retesting need not be tested under this section, but

is subject to subsections (4) and (5). However, an i nmate who

is released due to an energency is exenpt fromthe provisions

of this section.

(3) The departnent shall record the results of the HV

test in the inmate's nedical record
(4) Pursuant to ss. 381.004(3) and 945. 10, the
departnent shall notify the Departnent of Health and the

county health departnent where the inmate plans to reside

regarding an inmate who is known to be H 'V positive or has

received a positive HV test result under this section prior

to the rel ease of that i nmate

(5) Prior to the release of an inmate who is known to

be H V positive or who has received a positive HV test result

under this section, the departnment shall provide special

transitional assistance to the inmate, which nmust include:

(a) Education on preventing the transmission of HV to

others and on the inportance of receiving foll owup care and

treat nent.
(b) A witten, individualized di scharge plan that

includes referral to and contacts within the county health

departnment and local HV primary care services in the area

where the inmate plans to reside.

(c) |If appropriate, a 30-day supply of all nedicines

the inmate is taking at the tine of rel ease.

(6) The departnent shall report to the Legislature by

March 1, 2003, regarding the inplenentation of this program

and participation therein by inmates and staff.
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Section 2. Paragraph (a) of subsection (1) of section
945. 10, Florida Statutes, is reenacted, and subsection (2) of
said section is anended, to read:

945.10 Confidential information.--

(1) Except as otherwi se provided by law or in this
section, the following records and i nformation of the
Departnent of Corrections are confidential and exenpt fromthe
provisions of s. 119.07(1) and s. 24(a), Art. | of the State
Consti tution:

(a) Mental health, nedical, or substance abuse records
of an inmate or an offender

(2) The records and information specified in
par agraphs(1) (a) - (h) tbh{(b)—(h)ymay be rel eased as foll ows
unl ess expressly prohibited by federal |aw

(a) Information specified in paragraphs (1)(b), (d),
and (f) to the Ofice of the Governor, the Legislature, the
Par ol e Conmi ssion, the Departnent of Children and Fanily
Services, a private correctional facility or programthat
operates under a contract, the Departnent of Legal Affairs, a
state attorney, the court, or a | aw enforcenent agency. A
request for records or information pursuant to this paragraph
need not be in witing.

(b) Information specified in paragraphs (1)(c), (e),
and (h) to the Ofice of the Governor, the Legislature, the
Par ol e Conmi ssion, the Departnent of Children and Fanily
Services, a private correctional facility or programthat
operates under contract, the Departnment of Legal Affairs, a
state attorney, the court, or a | aw enforcenent agency. A
request for records or information pursuant to this paragraph
nmust be in witing and a statenent provided denpnstrating a
need for the records or information
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(c) Information specified in paragraph (1)(b) to an
attorney representing an i nmate under sentence of death,
except those portions of the records containing a victinis
statenent or address, or the statenent or address of a
relative of the victim A request for records of infornmation
pursuant to this paragraph nust be in witing and a statenent
provi ded denonstrating a need for the records or infornation

(d) Information specified in paragraph (1)(b) to a
public defender representing a defendant, except those
portions of the records containing a victinis statenent or
address, or the statenent or address of a relative of the
victim A request for records or information pursuant to this
par agraph need not be in witing.

(e) Information specified in paragraph (1)(b) to state
or |local governnmental agencies. A request for records or
i nformation pursuant to this paragraph nust be in witing and
a statenent provided denonstrating a need for the records or
i nformati on.

(f) Information specified in paragraph (1)(b) to a
person conducting legitimte research. A request for records
and information pursuant to this paragraph nust be in witing,
t he person requesting the records or information nust sign a
confidentiality agreenent, and the departnent nust approve the
request in witing.

(g) Information specified in paragraph (1)(a) to the

Departnent of Health and the county health departnment where an

inmate plans to reside if he or she has tested positive for

the presence of the antibody or antigen to hunman

i mmunodeficiency virus or the presence of hunan

i mmunodeficiency virus infection pursuant to s. 945, 355.
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1| Records and information rel eased under this subsection remain
2| confidential and exenpt fromthe provisions of s. 119.07(1)
3]land s. 24(a), Art. | of the State Constitution when held by

4 | the receiving person or entity.

5 Section 3. Paragraph (h) of subsection (3) of section
6| 381.004, Florida Statutes, is anended to read:

7 381.004 HV testing.--

8 (3) HUMVAN | MMUNCDEFI Cl ENCY VI RUS TESTI NG | NFORVED

9 | CONSENT; RESULTS; COUNSELI NG, CONFI DENTI ALI TY. - -

10 (h) Notwi thstandi ng the provisions of paragraph (a),
11 | infornmed consent is not required:

12 1. Wen testing for sexually transm ssible diseases is
13| required by state or federal law, or by rule including the

14 | foll owi ng situations:

15 a. HVtesting pursuant to s. 796.08 of persons

16 | convicted of prostitution or of procuring another to commt
17 | prostitution.

18 b. HV testing of inmates pursuant to s. 945. 355 prior
19 ) to their release fromprison by reason of parole, expiration
20 | of sentence, or expiration of sentence as reduced by

21 | accunul ated neritorious or incentive gain-tine.

22 c.b— Testing for HV by a nedical exam ner in

23 | accordance with s. 406.11

24 2. Those exceptions provided for bl ood, plasng,

25| organs, skin, senen, or other human tissue pursuant to s.

26 | 381.0041.

27 3. For the perfornmance of an H V-rel ated test by

28 | licensed nedical personnel in bona fide nmedical energencies
29 | when the test results are necessary for nedical diagnostic

30 | purposes to provide appropriate energency care or treatnent to
31| the person being tested and the patient is unable to consent,
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as supported by docunentation in the nedical record.
Notification of test results in accordance with paragraph (c)
is required.

4. For the performance of an H V-rel ated test by
i censed nedi cal personnel for nedical diagnhosis of acute
illness where, in the opinion of the attendi ng physician
obtai ni ng i nformed consent would be detrinental to the
patient, as supported by docunentation in the nedical record,
and the test results are necessary for nedical diagnhostic
purposes to provide appropriate care or treatnment to the
person being tested. Notification of test results in
accordance with paragraph (c) is required if it would not be
detrinental to the patient. This subparagraph does not
authorize the routine testing of patients for HV infection
wi t hout informed consent.

5. Wien HIV testing is perforned as part of an autopsy
for which consent was obtai ned pursuant to s. 872.04.

6. For the perfornmance of an HV test upon a defendant
pursuant to the victims request in a prosecution for any type
of sexual battery where a blood sanple is taken fromthe
defendant voluntarily, pursuant to court order for any
pur pose, or pursuant to the provisions of s. 775.0877, s.

951. 27, or s. 960.003; however, the results of any HV test
perforned shall be disclosed solely to the victimand the
def endant, except as provided in ss. 775.0877, 951.27, and
960. 003.

7. Wien an HV test is nandated by court order

8. For epidemological research pursuant to s.
381.0032, for research consistent with institutional revi ew
boards created by 45 C.F.R part 46, or for the perfornmance of
an H V-related test for the purpose of research, if the
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testing is perforned in a nmanner by which the identity of the
test subject is not known and nay not be retrieved by the
resear cher.

9. Wien human tissue is collected |awfully wi thout the
consent of the donor for corneal renpval as authorized by s.
765. 5185 or enucleation of the eyes as authorized by s.

765. 519.

10. For the performance of an H V test upon an
i ndi vi dual who cones into contact with nedical personnel in
such a way that a significant exposure has occurred during the
course of enploynent or within the scope of practice and where
a blood sample is available that was taken fromthat
i ndi vidual voluntarily by nedical personnel for other
purposes. The term "nedi cal personnel" includes a |licensed or
certified health care professional; an enployee of a health
care professional or health care facility; enployees of a
| aboratory licensed under chapter 483; personnel of a bl ood
bank or plasna center; a nedical student or other student who
is receiving training as a health care professional at a
health care facility; and a paranedi c or energency nedica
technician certified by the departnent to performlife-support
procedures under s. 401.23.

a. Prior to performance of an HV test on a
voluntarily obtained bl ood sanple, the individual from whom
t he bl ood was obtai ned shall be requested to consent to the
perfornmance of the test and to the rel ease of the results.

The individual's refusal to consent and all infornmation
concerning the performance of an HV test and any H V test
result shall be docunented only in the nedical personnel's
record unless the individual gives witten consent to entering
this informati on on the individual's nmedical record.
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b. Reasonable attenpts to locate the individual and to
obtai n consent shall be nade, and all attenpts nust be
docunented. If the individual cannot be found, an HV test may
be conducted on the avail able bl ood sanple. |If the individua
does not voluntarily consent to the performance of an HV
test, the individual shall be inforned that an HV test w |
be perfornmed, and counseling shall be furnished as provided in
this section. However, HV testing shall be conducted only
after a |licensed physician docunents, in the nedical record of
t he nedi cal personnel, that there has been a significant
exposure and that, in the physician's nedical judgnent, the
information is nedically necessary to determ ne the course of
treatnent for the nedical personnel

c. Costs of any HV test of a blood sanple perforned
with or without the consent of the individual, as provided in
t hi s subparagraph, shall be borne by the nedical personnel or
t he enpl oyer of the nedical personnel. However, costs of
testing or treatnent not directly related to the initial HV
tests or costs of subsequent testing or treatnent shall not be
borne by the nedi cal personnel or the enployer of the nedica
per sonnel

d. In order to utilize the provisions of this
subpar agr aph, the nedi cal personnel nust either be tested for
H'V pursuant to this section or provide the results of an HV
test taken within 6 nonths prior to the significant exposure
if such test results are negative

e. A person who receives the results of an HV test
pursuant to this subparagraph shall maintain the
confidentiality of the information received and of the persons
tested. Such confidential infornmation is exenpt froms.
119.07(1).

9
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1 f. If the source of the exposure will not voluntarily
2| subnmit to HV testing and a bl ood sanple is not available, the
3 | nmedi cal personnel or the enployer of such person acting on

4 | behal f of the enpl oyee nmay seek a court order directing the

5| source of the exposure to submit to HV testing. A sworn

6 | statenment by a physician |icensed under chapter 458 or chapter
7| 459 that a significant exposure has occurred and that, in the
8 | physician's nedical judgnent, testing is nedically necessary
9] to determine the course of treatnent constitutes probable

10 | cause for the issuance of an order by the court. The results
11| of the test shall be released to the source of the exposure
12 | and to the person who experienced the exposure.

13 11. For the performance of an H V test upon an

14 | i ndi vidual who conmes into contact with nedical personnel in
15| such a way that a significant exposure has occurred during the
16 | course of enploynent or within the scope of practice of the
17 | medi cal personnel while the nedical personnel provides

18 | energency nedical treatnent to the individual; or who cones
19 ] into contact with nonnedi cal personnel in such a way that a
20 | significant exposure has occurred while the nonnedica
21 | personnel provides energency nedi cal assistance during a
22 | nedi cal energency. For the purposes of this subparagraph, a
23 | nedi cal energency neans an energency nedi cal condition outside
24 | of a hospital or health care facility that provides physician
25| care. The test may be perforned only during the course of
26 | treatnent for the nedical energency.
27 a. An individual who is capable of providing consent
28 | shall be requested to consent to an H'V test prior to the
29 | testing. The individual's refusal to consent, and al
30| information concerning the performance of an HV test and its
31| result, shall be docunented only in the nedical personnel's
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record unless the individual gives witten consent to entering
this informati on on the individual's nedical record.

b. HV testing shall be conducted only after a
| i censed physician docunents, in the nedical record of the
nedi cal personnel or nonnedi cal personnel, that there has been
a significant exposure and that, in the physician's nedica
judgnent, the information is nedically necessary to deternine
the course of treatnent for the nedical personnel or
nonmedi cal personnel

c. Costs of any HV test perforned with or without the
consent of the individual, as provided in this subparagraph
shal | be borne by the nedical personnel or the enployer of the
nedi cal personnel or nonnedi cal personnel. However, costs of
testing or treatnent not directly related to the initial HV
tests or costs of subsequent testing or treatnent shall not be
borne by the nedi cal personnel or the enployer of the nedica
personnel or nonnedi cal personnel

d. In order to utilize the provisions of this
subpar agr aph, the nedi cal personnel or nonnedical personne
shall be tested for H V pursuant to this section or shal
provide the results of an H'V test taken within 6 nonths prior
to the significant exposure if such test results are negative.

e. A person who receives the results of an HV test
pursuant to this subparagraph shall maintain the
confidentiality of the information received and of the persons
tested. Such confidential infornmation is exenpt froms.
119.07(1).

f. If the source of the exposure will not voluntarily
submt to HV testing and a bl ood sanpl e was not obtai ned
during treatnment for the nedical energency, the nedica
personnel, the enployer of the nedical personnel acting on

11
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behal f of the enpl oyee, or the nonnedi cal personnel nay seek a
court order directing the source of the exposure to subnmit to
H'V testing. A sworn statenent by a physician |icensed under
chapter 458 or chapter 459 that a significant exposure has
occurred and that, in the physician's nedical judgnent,
testing is nedically necessary to deternine the course of
treatnent constitutes probable cause for the issuance of an
order by the court. The results of the test shall be rel eased
to the source of the exposure and to the person who

experi enced the exposure.

12. For the performance of an H 'V test by the nedica
exam ner or attendi ng physician upon an individual who expired
or could not be resuscitated while receiving energency nedica
assi stance or care and who was the source of a significant
exposure to nedi cal or nonnedi cal personnel providing such
assi stance or care.

a. HVtesting nmay be conducted only after a |icensed
physi ci an docunents in the nedical record of the nedica
personnel or nonnedi cal personnel that there has been a
signi fi cant exposure and that, in the physician's nedica
judgnent, the information is nedically necessary to deternine
the course of treatnent for the nedical personnel or
nonmedi cal personnel

b. Costs of any HV test perfornmed under this
subpar agraph may not be charged to the deceased or to the
famly of the deceased person.

c. For the provisions of this subparagraph to be
appl i cabl e, the nedi cal personnel or nonnedical personnel nust
be tested for HI 'V under this section or nust provide the
results of an HV test taken within 6 nonths before the
significant exposure if such test results are negative.
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d. A person who receives the results of an HV test
pursuant to this subparagraph shall conply with paragraph (e).
13. For the performance of an H V-rel ated test
nedically indicated by |icensed nedical personnel for nedica

di agnosis of a hospitalized infant as necessary to provide
appropriate care and treatnent of the infant when, after a
reasonabl e attenpt, a parent cannot be contacted to provide
consent. The nedical records of the infant shall reflect the
reason consent of the parent was not initially obtained. Test
results shall be provided to the parent when the parent is

| ocat ed.

14. For the performance of H V testing conducted to
nmonitor the clinical progress of a patient previously
di agnosed to be H V positive.

15. For the performance of repeated H 'V testing
conducted to nmonitor possible conversion froma significant
exposure.

Section 4. Section 944.704, Florida Statutes, is
amended to read:

944,704 Staff who provide transition assistance;
duties.--The departnent shall provide a transition assistance
specialist at each of the major institutions whose duties
i ncl ude, but are not limted to:

(1) Coordinating delivery of transition assistance
program services at the institution and at the commnity
correctional centers authorized pursuant to s. 945.091(1)(b).

(2) Assisting in the devel opnent of each inmate's
postrel ease pl an.

(3) OCbtaining job placenent information

(4) Facilitating placenent in a private transition
housi ng program if requested by any eligible inmate. If an

13
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inmate who is nearing his or her date of rel ease requests
pl acenent in a contracted substance abuse transition housing
program the transition assistance specialist shall informthe
inmate of program availability and assess the inmate's need
and suitability for transition housing assistance. If an
inmate is approved for placenent, the specialist shall assist
the inmate and coordi nate the rel ease of the inmate with the
sel ected program If an inmate requests and is approved for
pl acement in a contracted faith-based substance abuse
transition housing program the specialist nmust consult with
the chaplain prior to such placenent. In selecting innmates who
are nearing their date of release for placenent in a
faith-based program the departnent shall ensure that an
inmate's faith orientation, or |ack thereof, will not be
considered in determ ning adm ssion to the program and t hat
the program does not attenpt to convert an inmate toward a
particular faith or religious preference.

(5) Providing a photo identification card to al
inmates prior to their rel ease

(6) Providing a witten nedical discharge plan

referral to a county health departnent, and, if appropriate, a

supply of prescribed nedication for an innate known to be HV

positive or who has received a positive HV test result under
s. 945. 355.

The transition assistance specialist nmay not be a correctiona
of ficer or correctional probation officer as defined in s.
943. 10.

Section 5. This act shall take effect July 1, 2002.
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2 HOUSE SUMVARY

3
Revi ses provisions relating to the testing of inmates for

4 H'V. Defines "HV test." Requires the Departnent of
Corrections to performan H'V test before an innate is

5 released if the inmate's HV status is unknown. Provides
certain exceptions. Requires that the Departnment of

6 Corrections notify the county health departnent where the
inmate plans to reside following release if the inmate is

7 H'V positive. Requires the departnent to provide special
transitional assistance to an inmate who Is H V positive.

8 Requires a report to the Legislature. Requires that
certain nmedical records be el eased to the Departnent of

9 Heal th and the county health departnent where an i nmate
who is HV positive plans to reside. Provides that

10 informed consent is hot required for an HV test of an
i nmat e Prlor to the inmate's rel ease. Provi des additiona

11 duties Tor the departnment with respect to transition

12 assi stance for inmtes who are H V positive.
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