Florida Senate - 2002 SB 1296

By Senator Latvala

19- 74A- 02
1 Abill to be entitled
2 An act relating to the Certified Capita
3 Conpany Act; anending s. 288.99, F.S.
4 redefining the terns "early stage technol ogy
5 busi ness" and "qualified distribution"
6 defining the terns "Program One" and "Program
7 Two"; revising procedures and dates for
8 certification and decertification under Program
9 One and Program Two; revising the process for
10 earning premumtax credits; providing a
11 limtation on tax credits under Program Two;
12 aut hori zi ng the Departnent of Banking and
13 Finance to levy a fine; providing for
14 di stributions under both prograns; providing an
15 ef fective date.
16
17 | Be It Enacted by the Legislature of the State of Florida:
18
19 Section 1. Subsections (3) and (4), paragraphs (a) and
20| (b) of subsection (5), paragraph (a) of subsection (6),
21 | paragraphs (a), (c), (d), (e), (f), (g), and (h) of subsection
22| (7), paragraph (a) of subsection (8), paragraphs (a) and (b)
23 | of subsection (9), and paragraph (f) of subsection (10) of
24 | section 288.99, Florida Statutes, are anended, and paragraph
25| (i) is added to subsection (7) of that section, to read:
26 288.99 Certified Capital Conpany Act.--
27 (3) DEFINITIONS.--As used in this section, the term
28 (a) "Affiliate of an insurance conmpany" neans:
29 1. Any person directly or indirectly beneficially
30 | owni ng, whether through rights, options, convertible
31 interests, or otherw se, controlling, or holding power to vote
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15 16 percent or nore of the outstanding voting securities or
ot her ownership interests of the insurance conpany;

2. Any person 15 16 percent or nore of whose
out standi ng voting securities or other ownership interest is
directly or indirectly beneficially owned, whether through
rights, options, convertible interests, or otherw se,
controlled, or held with power to vote by the insurance
conpany;

3. Any person directly or indirectly controlling,
controll ed by, or under conmon control with the insurance
conpany;

4. A partnership in which the insurance conpany is a
general partner; or

5. Any person who is a principal, director, enployee,
or agent of the insurance conpany or an inmediate fanmly
nmenber of the principal, director, enployee, or agent.

(b) "Certified capital" nmeans an investnent of cash by
a certified investor in a certified capital conmpany which
fully funds the purchase price of either or both its equity
interest in the certified capital conpany or a qualified debt
i nstrunent issued by the certified capital conpany.

(c) "Certified capital conpany" neans a corporation
partnership, or limted liability conpany which

1. Is certified by the departnment in accordance with
this act.

2. Receives investnents of certified capital fromtwo
or nore unaffiliated certified investors.

3. Makes qualified investnents as its primary
activity.
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(d) "Certified investor" means any insurance conpany
subject to premumtax liability pursuant to s. 624.509 that
contributes certified capital

(e) "Departnent" neans the Departnent of Banking and
Fi nance.

(f) "Director" neans the director of the Ofice of
Tourism Trade, and Economi c Devel opnent.

(g) "Early stage technol ogy business" neans a
qgual i fi ed business that is either

1. Involved, at the tine of the certified capita
conpany's initial investnent in such business, in activities
related to developing initial product or service offerings,
such as prototype devel opnent or the establishnment of initial
producti on or service processes; —FHheterminctudes—a
uab-f-ed—business—that—+s

2. Less than 2 years old and has, together with its
affiliates, less than $3 mllion in annual revenues for the
fiscal year imediately preceding the initial investnent by
the certified capital conpany on a consolidated basis, as
determ ned in accordance with generally accepted accounting
princi pl es; —Fhe—termalso—inetudes

3. The Florida Bl ack Business Investnment Board; ;-

4. Any entity that is majority-owned majerity—owred by
the Florida Black Busi ness |nvestnent Board;;or

5. Any entity in which the Florida Bl ack Business
I nvestnent Board holds a najority voting interest on the board

of directors.
(h) "Ofice" neans the O fice of Tourism Trade, and
Econoni ¢ Devel opnent .
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1 (i) "Premumtax liability" neans any liability

2| incurred by an insurance conpany under the provisions of s.

3| 624.5009.

4 (j) "Principal" nmeans an executive officer of a

5] corporation, partner of a partnership, manager of a limted

6| liability conpany, or any other person with equival ent

7 | executive functions.

8 (k) "Qualified business" neans a business that neets
9] the followi ng conditions as evidenced by docunentation

10 | required by departnent rule:

11 1. The business is headquartered in this state and its
12 | principal business operations are |located in this state. For
13 | the purpose of this act, the terns "headquartered" and

14 |"princi pal busi ness operations" nean that at | east 75 percent
15| of the enployees are located in the state.

16 2. At the tinme a certified capital conpany makes an
17|l initial investnment in a business, the business is a snal

18 | busi ness concern as defined in 13 CF. R s. 121.201, "Size

19 | Standards Used to Define Small Business Concerns" of the

20| United States Small Business Adm nistration which is involved
21| in manufacturing, processing or assenbling products,

22 | conducting research and devel opnent, or providi ng services.
23 3. At the tine a certified capital conpany makes an
24 | initial investnent in a business, the business certifies in an
25| affidavit that:

26 a. The business is unable to obtain conventiona

27 | financing, which neans that the business has failed in an

28 | attenpt to obtain funding for a loan froma bank or other

29 | commercial | ender or that the business cannot reasonably be
30 | expected to qualify for such financing under the standards of
31| commercial |ending

4
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b. The business plan for the business projects that
t he business is reasonably expected to achieve in excess of
$25 million in sales revenue within 5 years after the initial
i nvestnent, or the business is |ocated in a designated Front
Porch community, enterprise zone, urban high crine area, rura
job tax credit county, or nationally recognized historic
district;

c. The business will maintain its headquarters in this
state for the next 10 years and any new manufacturing facility
financed by a qualified investnent will remain in this state
for the next 10 years, or the business is located in a
desi gnated Front Porch community, enterprise zone, urban high
crinme area, rural job tax credit county, or nationally
recogni zed historic district; and

d. The business has fewer than 200 enpl oyees and at
| east 75 percent of the enpl oyees are enployed in this state.
For purposes of this subsection, the ternmguafedbusthess™
al so includes the Florida Bl ack Busi ness |nvestnent Board, any
entity majority owned by the Florida Bl ack Busi ness | nvest nent
Board, or any entity in which the Florida Bl ack Busi ness
I nvestnent Board holds a najority voting interest on the board
of directors.

4. The term does not incl ude:

a. Any business predoninantly engaged in retail sales,

real estate devel opnent, insurance, banking, |ending, or oi

and gas expl orati on.

b. Any business predom nantly engaged in professiona

services provided by accountants, |awers, or physicians.

c. Any conpany that has no historical revenues and

ei ther has no specific business plan or purpose or has

indicated that its business plan is solely to engage in a
5
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nerger or acquisition with any unidentified conpany or other

entity.
d. Any conpany that has a strategic plan to grow

through the acquisition of firns with substantially simlar

busi ness which would result in the planned net |oss of

Fl ori da- based jobs over a 12-nonth period after the

acqui sition as deternined by the departnent.

(1) "Qualified debt instrunment" neans a debt

instrunent, or a hybrid of a debt instrunent, issued by a
certified capital conpany, at par value or a premum wth an
original maturity date of at least 5 years after the date of

i ssuance, a repaynent schedule which is no faster than a |evel
principal anortization over a 5-year period, and interest,

di stribution, or paynent features which are not related to the
profitability of the certified capital conpany or the
perfornmance of the certified capital conpany's investnent
portfolio.

(m "Qualified distribution" neans any distribution or
payment by te—egutty—holtders—of a certified capital conpany
for:

1. Reasonabl e costs and expenses, including, but not

l[imted to, professional fees,of form ng and;syndicating the

certified capital conpany, if no such costs or expenses are

paid to a certified investor and the total cash, cash

equi val ents and other current assets permtted by s.
6
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1| 288.99(5)(bh)3.g. that can be converted into cash within 5

2 | busi ness days available to the certified capital conpany at

3| the tine of receipt of certified capital fromcertified

4| investors, after deducting the costs and expenses of form ng
5] and syndicating the certified capital conpany, including any
6 | paynents nade over tine for obligations incurred at the tine
7| of receipt of certified capital excluding other future

8| qualified distributions and paynents made under s.

9] 288.99(9)(a), are an anount equal to or greater than 50

10 | percent of the total certified capital allocated to the

11 | certified capital pursuant to s. 288.99(7);

12 2. Reasonabl e costs of nmanagi ngrand operating the

13 | certified capital conpany, not exceeding 5 percent of the

14 | certified capital in any 1 year,including an annua

15 | managenent fee in an anmount that does not exceed 2.5 percent
16 | of the certified capital of the certified capital conpany;;
17 | ptus

18 3. Reasonabl e and necessary fees in accordance with
19 | industry custom for professional services, including, but not
20| limted to, legal and accounting services, related to the

21 | operation of the certified capital company; or=—

22 4.2- Any projected increase in federal or state taxes,
23 | including penalties and interest related to state and federa
24 | incone taxes, of the equity owners of a certified capita

25| conmpany resulting fromthe earnings or other tax liability of
26 | the certified capital conpany to the extent that the increase
27| is related to the ownershi p, managenent, or operation of a
28 | certified capital conpany.

29 (n)1l. "Qualified investment” means the investnent of
30| cash by a certified capital conpany in a qualified business
31| for the purchase of any debt, equity, or hybrid security of
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afy—nature—and—deserption—whatseever, including a debt

instrument or security that whieh has the characteristics of
debt but which provides for conversion into equity or equity
participation instrunents such as options or warrants.

2. The term does not incl ude:

a. Any investnent made after the effective date of

this act the contractual terns of which require the repaynent

of any portion of the principal in instances, other than

default as deternined by departnent rule, within 12 nonths

following the initial investnent by the certified capita

conpany unl ess such investnent has a repaynment schedul e no

faster than a level principal anortization of at |east 2

years;
b. Any "follow on" or "add-on" investnment except for

t he anount by which the newinvestnent is in addition to the

anmount of the certified capital conpany's initial investnent

returned to it other than in the formof interest, dividends,

or other types of profit participation or distributions; or

c. Any investnent in a qualified business or affiliate

of a qualified business that exceeds 15 percent of certified

capital
(0) "Program One" neans the $150 nillion in prenium

tax credits issued under this act in 1999, the allocation of

such credits under this act, and the regulation of certified

capital conpani es and investnents nmade by them hereunder

(p) "Program Two" neans the $300 nillion in prenium
tax credits to be issued under this act on April 1, 2003, the
al l ocation of such credits under this act, and the regul ation

of certified capital conpanies and investnents nade by them

her eunder .
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1 (4) CERTIFI CATI ON;, GROUNDS FOR DENI AL OR

2 | DECERTI FI CATI ON. - -

3 (a) To operate as a certified capital conpany, a

4| corporation, partnership, or linmted liability conpany nust be
5| certified by the departnent pursuant to this act.

6 (b) An applicant for certification as a certified

7 | capital conpany nust file a verified application with the

8 | departnent on or before Decenber 1, 1998, or Novenber 1, 2003,
9]in the case of applicants for Program Two,in a formwhich the
10 | departnent nmmy prescribe by rule. The applicant shall submt
11 | a nonrefundabl e application fee of $7,500 to the departnent.
12 | The applicant shall provide:

13 1. The nane of the applicant and the address of its
14 | principal office and each office in this state.

15 2. The applicant's formand place of organi zation and
16 | the rel evant organi zati onal docunents, bylaws, and anendnents
17 | or restatenents of such docunents, bylaws, or anendnents.

18 3. Evidence fromthe Departnent of State that the

19 | applicant is registered with the Departnent of State as

20| required by law, nmaintains an active status with the

21 | Departnent of State, and has not been dissolved or had its

22 | registration revoked, cancel ed, or w thdrawn.

23 4. The applicant's proposed nethod of doi ng busi ness.
24 5. The applicant's financial condition and history,

25| including an audit report on the financial statenents prepared
26 | in accordance with generally accepted accounting principles
27 | showi ng net worth eapitat of not | ess than $500, 000 within 90
28 | days prior to after the date the application is subnmitted to
29 | the departnent. If the date of the application is nore than 90
30 | days after preparation of the applicant's fiscal year-end

31| financial statenents, the applicant may file financial

9
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1| statenents reviewed by an i ndependent certified public

2 | accountant for the period subsequent to the audit report,

3| together with the audited financial statenent for the nost

4| recent fiscal year. |If the applicant has been in business

5| less than 12 nonths, and has not prepared an audited financi al
6| statenment, the applicant may file a financial statenent

7 | reviewed by an independent certified public accountant.

8 6. Copies of any offering materials used or proposed
9] to be used by the applicant in soliciting investnents of

10| certified capital fromcertified investors.

11 (c) On Decenber 31, 1998, or Decenber 31, 2003, in the
12 | case of applicants for Program Two, the departnment shall grant
13| or deny certification as a certified capital conmpany. |f the
14 | departnent denies certification within the tine period

15| specified, the departnent shall informthe applicant of the
16 | grounds for the denial. |If the departnent has not granted or
17 | denied certification within the tine specified, the

18 | application shall be deened approved. The departnent shal

19 | approve the application if the departnent finds that:
20 1. The applicant satisfies the requirenents of
21 | paragraph (b).
22 2. No evidence exists that the applicant has comitted
23 | any act specified in paragraph (d).
24 3. At least two of the principals have a mninmumof 5
25 | years of experience naking venture capital investnents out of
26 | private equity funds, with not less than $20 mllion being
27 | provided by third-party investors for investnent in the early
28 | stage of operating businesses. At |east one full-tine manager
29 | or principal of the certified capital conpany who has such
30 | experience nmust be primarily located in an office of the
31| certified capital conpany which is based in this state.

10
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1 4. The applicant's proposed nethod of doi ng busi ness

2]l and raising certified capital as described in its offering

3| mterials and other materials submitted to the departnent

4] conforns with the requirenents of this section

5 (d) The departnent may deny certification or decertify
6| acertified capital conpany if the grounds for decertification
7| are not renoved or corrected within 90 days after the notice

8 | of such grounds is received by the certified capital conpany.
9 | The departnment nay deny certification or decertify a certified
10 | capital conpany if the certified capital conpany fails to

11| maintain a net worth of at | east $500,000, or if the

12 | departnent determ nes that the applicant, or any principal or
13| director of the certified capital conpany, has:

14 1. Violated any provision of this section

15 2. Made a material nisrepresentation or false

16 | statenent or conceal ed any essential or material fact from any
17 | person during the application process or with respect to

18 | information and reports required of certified capita

19 | conpani es under this section

20 3. Been convicted of, or entered a plea of guilty or
21| nolo contendere to, a crine against the laws of this state or
22 | any other state or of the United States or any other country
23| or government, including a fraudulent act in connection with
24 | the operation of a certified capital conpany, or in connection
25| with the performance of fiduciary duties in another capacity;
26 4. Been adjudicated liable in a civil action on

27 | grounds of fraud, enbezzlenent, msrepresentation, or deceit;
28 | or

29 5.a. Been the subject of any decision, finding,

30 | i njunction, suspension, prohibition, revocation, denial

31| judgnent, or administrative order by any court of conpetent

11
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jurisdiction, adm nistrative |aw judge, or any state or

federal agency, national securities, commodities, or option

exchange, or national securities, comobdities, or option

association, involving a material violation of any federal or

state securities or conmodities |law or any rule or regul ation

adopt ed under such law, or any rule or regul ation of any

nati onal securities, comodities, or options exchange, or

national securities, commodities, or options association; or
b. Been the subject of any injunction or adverse

adm nistrative order by a state or federal agency regul ating

banki ng, insurance, finance or small | oan conpanies, rea

estate, nortgage brokers, or other related or sinilar

i ndustries.

: T Ly ol T

. e . T e I ’ .
(e)tfH)y Any offering nmaterial involving the sale of

securities of the certified capital conpany shall include the
following statenent: "By authorizing the formation of a
certified capital conpany, the State of Florida does not
endorse the quality of managenent or the potential for

earni ngs of such conpany and is not |iable for danages or

| osses to a certified investor in the conpany. Use of the
word 'certified in an offering does not constitute a
reconmendati on or endorsenent of the investnent by the State
of Florida. Investnents in a certified capital conpany prior
to the tine such conpany is certified are not eligible for
premumtax credits. |f applicable provisions of law are
violated, the state may require forfeiture of unused prem um
tax credits and repaynent of used premumtax credits by the
certified investor."

12
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1 (f) gy No insurance conpany or any affiliate of an

2 | insurance conpany shall, directly or indirectly, own, whether
3| through rights, options, convertible interests, or otherwi se,
4] 15 percent or nore of the equity interests of or nmanage or

5] control the direction of investnents of a certified capita

6 | conpany. This prohibition does not preclude a certified

7 | investor, insurance conpany, or any other party from

8 | exercising its legal rights and renedi es, which nmay include
9| interi mmnagenent of a certified capital conpany, if a

10| certified capital conpany is in default of its obligations
11 | under law or its contractual obligations to such certified
12 | investor, insurance conpany, or other party.

13 (g) thy On or before Decenber 31 of each year, each

14 | certified capital conpany shall pay to the departnent an

15 | annual , nonrefundabl e renewal certification fee of $5,000. If
16 | a certified capital conpany fails to pay its renewal fee hy
17 | the specified deadline, it nust pay a late fee of $5,000 in
18 | addition to the renewal fee on or by January 31 of each year
19 ) in order to continue its certification in the program On or
20 | before April 30 of each year, each certified capital conpany
21| shall file audited financial statenents with the departnent.
22| No renewal fees shall be required within 6 nonths after the
23 | date of initial certification

24 (h) ) The departnent shall adm nister and provide for
25| the enforcenent of certification requirenents for certified
26 | capital conpanies as provided in this act. The departnent may
27 | adopt any rules necessary to carry out its duti es,

28 | obligations, and powers related to certification, renewal of
29 | certification, or decertification of certified capita

30 | conpani es and nmay perform any other acts necessary for the
31
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1| proper adninistration and enforcenent of such duti es,

2| obligations, and powers.

3 (i)t Decertification of a certified capital conpany

4 | under this subsection does not affect the ability of certified
5] investors in such certified capital conpany from cl ai m ng

6| future premumtax credits earned as a result of an investnent
7]1in the certified capital conpany during the period in which it
8| was duly certified.

9 (5) | NVESTMENTS BY CERTI FI ED CAPI TAL COVPANI ES. - -

10 (a) To remmin certified, a certified capital conpany
11 | nust nmake qualified investnents according to the foll ow ng

12 | schedul e:

13 1. At least 20 percent of its certified capital nust
14 | be invested in qualified investnents by Decenmber 31, 2000, or
15])in the case of certified capital raised under Program Two, by
16 | Decenber 31, 2005.

17 2. At least 30 percent of its certified capital nust
18 | be invested in qualified investnents by Decenmber 31, 2001, or
19| in the case of certified capital raised under Program Two, by
20 | Decenber 31, 2006.
21 3. At least 40 percent of its certified capital nust
22 | be invested in qualified investnents by Decenber 31, 2002, or
23| in the case of certified capital raised under Program Two, by
24 | Decenber 31, 2007.
25 4. At least 50 percent of its certified capital nust
26 | be invested in qualified investnents by Decenber 31, 2003, or
27| in the case of certified capital raised under Program Two, by
28 | Decenber 31, 2008. At |east 50 percent of such qualified
29 | investnents nust be invested in early stage technol ogy
30 | busi nesses.
31
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(b) Al capital not invested in qualified investnents
by the certified capital conpany:

1. Must be held in a financial institution as defined
by s. 655.005(1)(h) or held by a broker-deal er registered
under s. 517.12, except as set forth in s. 288.99(5)(b)3.g.

2. Must not be invested in a certified investor of the

certified capital conpany or any affiliate of the certified
i nvestor of the certified capital conpany, except for an

i nvestnent permitted by s. 288.99(5)(b)3.g., provided
repaynment terns do not permt the obligor to directly or

indirectly manage or control the investnent decisions of the

certified capital conpany.

3. Must be invested only in:

a. Any United States Treasury obligations;

b. Certificates of deposit or other obligations,
maturing within 3 years after acquisition of such certificates
or obligations, issued by any financial institution or trust
conpany i ncorporated under the |laws of the United States;

c. Marketable obligations, maturing within 5 years or
| ess after the acquisition of such obligations, which are
rated "A" or better by any nationally recognized credit rating
agency;

d. Mortgage-backed securities, with an average life of
5 years or less, after the acquisition of such securities,
which are rated "A" or better by any nationally recognized
credit rating agency;

e. Collateralized nortgage obligations and real estate
nortgage i nvestnent conduits that are direct obligations of an
agency of the United States Governnent; are not private-|abe
i ssues; are in book-entry form and do not include the cl asses
of interest only, principal only, residual, or zero; o+

15
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f. Interests in noney market funds, the portfolio of
which is limted to cash and obligations described in
sub- subpar agraphs a.-d.; or

g. hligations that are issued by an insurance conpany

that is not a certified investor of the certified capita

conpany nmaking the investnent, that has provided a guarantee

i ndemmity bond, insurance policy, or other paynent undertaking

in favor of the certified capital conpany's certified

investors as permtted by s. 288.99(3)(m1. or an affiliate of

such insurance conpany as defined by s. 288.99(3)(a)3. that is

not a certified investor of the certified capital conpany

nmaki ng the investnent, provided that such obligations are:

(1) Issued or guaranteed as to principal by an entity

whose senior debt is rated "AA" or better by Standard & Poor's

Ratings Group or such other nationally recognized credit

rati ng agency as the Departnent may by rul e determ ne;

(I'1) Not subordinated to ot her unsecured i ndebtedness

of the issuer or the guarantor

(1'1'1) Invested by such issuing entity in accordance
with s. 288.99(5)(b)3.a.-f.; and
(IV) Readily convertible into cash within 5 busi ness

days for the purpose of making a Qualified I nvestnent unless

such obligations are held to provide a guarantee, indemity

bond, insurance policy, or other paynent undertaking in favor

of the certified capital conpany's certified investors as
permtted by s. 288.99(3)(m1

(6) PREM UM TAX CREDI T; AMOUNT; LI M TATI ONS. - -

(a) Any certified investor who nakes an investnment of

certified capital shall earn a vested credit agai nst prem um

tax liability equal to 100 percent of the certified capita

invested by the certified investor. Certified i nvestors shal
16
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be entitled to use no nore than 10 percentage points of the
vested premiumtax credit earned under a particul ar program

i ncluding any carryforward credits from such program under

this act, per year beginning with premumtax filings for
cal endar year 2000 for credits earned under Program One and

cal endar year 2005 for credits earned under Program Two. Any

premumtax credits not used by certified investors in any
singl e year may be carried forward and applied agai nst the
premumtax liabilities of such investors for subsequent

cal endar years. TFhe—ecarryforward—ecredit—ray—be—apptied

. | . e | | | |
201+

(7) ANNUAL TAX CREDI T; MAXI MUM AMOUNT; ALLOCATI ON
PROCESS. - -

(a) The total anpbunt of tax credits which may be
al l ocated by the office shall not exceed $150 million with
respect to Program One and $300 million with respect to

Program Two. The total anmount of tax credits which may be used
by certified investors under this act shall not exceed $15
mllion annually with respect to credits earned under Program

One and $30 nillion annually with respect to credits earned

under Program Two.

(c) Each certified capital conmpany nust apply to the
office for an allocation of premumtax credits for potential
certified investors by March 15, 1999, or by March 15, 2004,
in the case of credits all ocable under Program Two,on a form

devel oped by the office with the cooperation of the Departnent

of Revenue. The formshall be acconpanied by an affidavit

fromeach potential certified investor confirnming that the

potential certified investor has agreed to nake an investnment

of certified capital in a certified capital conpany up to a
17
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speci fi ed amount, subject only to the receipt of a premumtax
credit allocation pursuant to this subsection. No certified

capital conpany shall subnmit premiumtax allocation clains on

behal f of certified investors that in the aggregate would

exceed the total dollar anount appropriated by the Legislature

for the specific program No allocation shall be nmade to the

potential investors of a certified capital conpany under
Program Two unl ess such certified capital conpany has filed
premiumtax allocation clains that would result in an
allocation to the potential investors in such certified

capital conpany of not less than $15 million in the aggregate.
(d) On or before April 1, 1999, or April 1, 2004, in
the case of Program Two,the office shall informeach

certified capital conpany of its share of total prenm umtax
credits available for allocation to each of its potenti al
i nvestors.

(e) If acertified capital conpany does not receive
certified capital equaling the anount of premiumtax credits
allocated to a potential certified investor for which the
investor filed a premumtax allocation claimwthin 10
busi ness days after the investor received a notice of
all ocation, the certified capital conpany shall notify the
of fice by overnight conmon carrier delivery service of the
conpany's failure to receive the capital. That portion of the
premumtax credits allocated to the certified capital conpany
shall be forfeited. The departnent may levy a fine of not nore

t han $50, 000 on any certified investor that does not invest

the full anmount of certified capital allocated by the

departnent to such investor in accordance with the affidavit

filed on its behalf. If the office nust nake a pro rata

al | ocati on under paragraph (f), the office shall reallocate
18
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such available credits anbng the other certified capita
conpani es on the sane pro rata basis as the initial
al l ocati on.

(f) If the total anmount of capital comitted by al
certified investors to certified capital conpanies in prem um
tax allocation clains under Program Two exceeds the aggregate

cap on the ampunt of credits that may be awarded under Program

Two, the premiumtax credits that nay be allowed to any one
certified investor under Program Two shall be allocated using

the following ratio:

A/ B = X/ $300, 000, 000
AHB—=X$156,006,660

where the letter "A" represents the total anmount of certified
capital certified investors have agreed to invest in any one
certified capital conpany under Program Two, the letter "B"

represents the aggregate anount of certified capital that al
certified investors have agreed to invest in all certified
capital conpani es under Program Two, the letter "X' is the

nunerator and represents the total anount of premumtax
credits and certified capital that may be allocated to a
certified capital conpany on April 1, 2004 inh——eatendar—year
1999, and$300%$156 nmillion is the denom nator and represents
the total anpbunt of premiumtax credits and certified capita

that nay be allocated to all certified investors in cal endar
year 2004 1999. Any such premiumtax credits are not first
available for utilization until annual filings are nmade in
2001 for cal endar year 2000 in the case of Program One, and

until annual filings are nade in 2006 for cal endar year 2005

19
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1|in the case of Program Two, and the tax credits may be used at
2|l arate not to exceed 10 percent annually per program

3 (g) The maxi mnum anount of certified capital for which
4| premumtax allocation clains may be filed on behalf of any

5] certified investor and its affiliates by one or nore certified
6 | capital conpanies may not exceed $15 nillion for Program One,
7| and $22.5 nmillion for Program Two.

8 (h) To the extent that |ess than$300$t56 nillion in

9] certified capital is raised in connection with the procedure
10| set forth in paragraphs (c)-(g), the departnent nmay adopt

11 ) rules to allow a subsequent allocation of the renmining

12 | premumtax credits authorized under this section

13 (i) The office shall issue a certification letter for
14 | each certified investor, showi ng the anpunt invested in the
15| certified capital conpany under each program The applicabl e
16 | certified capital conpany shall attest to the validity of the
17 | certification letter

18 (8) ANNUAL TAX CREDI T; CLAI M PROCESS. - -

19 (a) On an annual basis, on or before January bBecenber
20| 31, each certified capital conpany shall file with the

21 | departnment and the office, in consultation with the

22 | departnment, on a formprescribed by the office, for each

23 | cal endar year

24 1. The total dollar anmobunt the certified capita

25 | conpany received fromcertified investors, the identity of the
26 | certified investors, and the anpunt received from each

27 | certified investor during the i nmediately precedi ng cal endar
28 | year.

29 2. The total dollar anount the certified capita

30 | conmpany invested and the anpunt invested in qualified

31| businesses, together with the identity and | ocation of those

20
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1| businesses and the anmpunt invested in each qualified business
2| during the i medi ately precedi ng cal endar year

3 3. For informational purposes only, the total nunber

4| of pernmanent, full-tine jobs either created or retained by the
5] qualified business during the i medi ately precedi ng cal endar

6 | year, the average wage of the jobs created or retained, the

7| industry sectors in which the qualified businesses operate,

8 | and any additional capital invested in qualified businesses

9| fromsources other than certified capital conpanies.

10 (9) REQUI REMENT FOR 100 PERCENT | NVESTMENT; STATE

11 | PARTI Cl PATI ON. - -

12 (a) Acertified capital conpany nmay nake qualified

13 | distributions at any tine. In order to nake a distribution to
14 | its equity holders, other than a qualified distribution from
15 ) funds related to a particular program a certified capita

16 | conpany nust have invested an anount cunul atively equal to 100
17 | percent of its certified capital raised under such programin
18 | qualified investnents. Paynents to debt holders of a certified
19 | capital conpany, however, may be nade without restriction with
20 | respect to repaynents of principal and interest on

21 | i ndebt edness owed to themby a certified capital conpany,

22 | i ncl udi ng i ndebtedness of the certified capital conpany on

23 | which certified investors earned premumtax credits. A debt
24 | holder that is also a certified investor or equity holder of a
25 | certified capital conpany may receive paynents with respect to
26 | such debt wi thout restrictions.

27 (b) Curnulative distributions froma certified capita
28 | conpany fromfunds related to a particular programto its

29 | certified investors and equity hol ders under such program

30| other than qualified distributions, in excess of the certified
31| capital conpany's original certified capital raised under such

21
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program and any additional capital contributions to the
certified capital conpany with respect to such program may be

audited by a nationally recognized certified public accounting
firmacceptable to the departnment, at the expense of the
certified capital conpany, if the departnment directs such
audit be conducted. The audit shall determ ne whether
aggregate cunul ative distributions fromthe funds related to a

particul ar program nade by the certified capital conpany to

all certified investors and equity hol ders under such program

other than qualified distributions, have equal ed the sum of
the certified capital conpany's original certified capita
rai sed under such program and any additional capita

contributions to the certified capital conpany with respect to

such program |f at the tinme of any such distribution nade by

the certified capital conpany, such distribution taken
together with all other such distributions fromthe funds

related to such program made by the certified capital conpany,

other than qualified distributions, exceeds in the aggregate
the sumof the certified capital conpany's original certified
capital raised under such program and any additional capita

contributions to the certified capital conpany with respect to

such program as deternmined by the audit, the certified

capital conpany shall pay to the Departnent of Revenue 10
percent of the portion of such distribution in excess of such
anount. Paynents to the Departnent of Revenue by a certified
capital conmpany pursuant to this paragraph shall not exceed
t he aggregate anobunt of tax credits used by all certified
investors in such certified capital conmpany for such program
(10) DECERTI FI CATI ON. - -
(f) Decertification of a certified capital conpany for

failure to neet all requirements for continued certification
22
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1| under paragraph (5)(a) with respect to the certified capita

2 | raised under a particul ar program nmay cause the recapture of
3| premiumtax credits previously claimed by such conpany under
4| such programand the forfeiture of future premumtax credits
5]to be claimed by certified investors under such programwth
6 | respect to such certified capital conpany, as follows:

7 1. Decertification of a certified capital conpany

8| within 3 years after its certification date with respect to a
9| particular programshall cause the recapture of all prem um
10| tax credits earned under such program and previously clained
11 | by such conpany and the forfeiture of all future preniumtax
12 | credits earned under such programwhich are to be clained by
13 | certified investors with respect to such conpany.

14 2. Wien a certified capital conpany neets al

15| requirenents for continued certification under subparagraph
16 | (5)(a)l. with respect to certified capital raised under a

17 | particul ar program and subsequently fails to neet the

18 | requirenents for continued certification under the provisions
19 | of subparagraph (5)(a)2. with respect to certified capita

20 | rai sed under such program those prem umtax credits earned
21 | under such program whi ch have been or will be taken by

22 | certified investors within 3 years after the certification

23 | date of the certified capital conpany with respect to such

24 | program shall not be subject to recapture or forfeiture;

25| however, all premiumtax credits earned under such program
26 | that have been or will be taken by certified investors after
27 | the third anniversary of the certification date of the

28 | certified capital conpany for such program shall be subject to
29 | recapture or forfeiture.

30 3. Wien a certified capital conpany neets al

31| requirenents for continued certification under subparagraphs

23
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(5)(a)l. and 2. with respect to a particular program and

subsequently fails to neet the requirenents for continued
certification under the subparagraph (5)(a)3. with respect to

such program those prem umtax credits earned under such

program whi ch have been or will be taken by certified

investors within 4 years after the certification date of the
certified capital conpany with respect to such program shal

not be subject to recapture or forfeiture; however, al
premiumtax credits earned under such programthat have been

or will be taken by certified investors after the fourth
anni versary of the certification date of the certified capita
conpany with respect to such program shall be subject to

recapture and forfeiture.

4. |f a certified capital conpany has net al
requi rements for continued certification under paragraph
(5)(a) with respect to certified capital raised under a

particul ar program but such conpany is subsequently

decertified, those premiumtax credits earned under such

program whi ch have been or will be taken by certified

investors within 5 years after the certification date of such
conpany with respect to such program shall not be subject to

recapture or forfeiture. Those prem umtax credits earned
under such program and to be taken subsequent to the 5th year

of certification with respect to such programshall be subject

to forfeiture only if the certified capital conpany is
decertified within 5 years after its certification date with
respect to such program

5. If a certified capital conpany has invested an
anount cunul atively equal to 100 percent of its certified
capital raised under a particular programin qualified

investnents, all premiumtax credits clainmed or to be clained
24
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1| by its certified investors under such program shall not be

2 | subject to recapture or forfeiture.

3 Section 2. This act shall take effect July 1, 2003.

4
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