Florida Senate - 2002 SB 138
By Senator Burt

16- 44A- 02
1 Abill to be entitled
2 An act relating to criminal street gang
3 activity; anmending s. 874.04, F.S.; revising
4 t he procedure under which the court nay
5 sentence a person to an enhanced sentence when
6 the person is convicted of or adjudicated
7 delinquent for comitting an offense for the
8 pur pose of benefiting, pronoting, or furthering
9 the interests of a crimnal street gang;
10 deleting a requirenent that the court nmake such
11 finding at sentencing; deleting a requirenent
12 that such finding be nade by a preponderance of
13 t he evidence; reenacting s. 921.0024(1) (b),
14 F.S., relating to the worksheet for the
15 Crim nal Punishnment Code, to incorporate the
16 amendnent to s. 874.04, F.S, in a reference
17 thereto; providing an effective date.
18
19| Be It Enacted by the Legislature of the State of Florida:
20
21 Section 1. Section 874.04, Florida Statutes, is
22 | anended to read:
23 874.04 Crimnal street gang activity; enhanced
24 | penalties.--1f a person is convicted of or adjudicated
25| delinquent for committing a felony or misdeneanor that is Ypoen
26 | a—finding—by the—ecourt—at——sentencing—that—the—defendant
27 | committed the—charged—offense for the purpose of benefiting,
28 | pronoting, or furthering the interests of a crimnal street
29 | gang, the court nmy sentence the person to an enhanced penalty
30 HEe—Pena O ail e1—O0nhn O A ceeanot; O ail ce ‘6-“
31
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1 | +—ecommttedby—an—adu-t—may—be—enhanced. Each—of—the

2 | Hrodings—regui+red—as—abasits—for—suech—sentence—sha-—befound
3 | by—apreponderance—of—the—evi-dence-—The enhancenent will be as
4| foll ows:

5 (1) (a) A misdeneanor of the second degree may be

6 | punished as if it were a m sdeneanor of the first degree.

7 (b) A misdeneanor of the first degree nay be puni shed
8las if it were a felony of the third degree. For purposes of

9 | sentenci ng under chapter 921 and determ ning incentive

10| gain-tine eligibility under chapter 944, such offense is

11| ranked in level 1 of the offense severity ranking chart. The
12 | criminal street gang nmultiplier in s. 921.0024 does not apply
13 | to mi sdeneanors enhanced under this paragraph

14 (2)(a) A felony of the third degree may be puni shed as
15]if it were a felony of the second degree.

16 (b) A felony of the second degree nay be puni shed as
171 if it were a felony of the first degree.

18 (c) A felony of the first degree may be punished as if
19 )it were a life felony.
20
21 | For purposes of sentencing under chapter 921 and deternmnining
22 | incentive gain-tine eligibility under chapter 944, such fel ony
23 | offense is ranked as provided in s. 921.0022 or s. 921.0023,
24 | and without regard to the penalty enhancenent in this
25 | subsection. For purposes of this section, penalty enhancenent
26 | affects the applicable statutory nmaxi num penalty only.
27 Section 2. For the purpose of incorporating the
28 | anendnent nade by this act to section 874.04, Florida
29| Statutes, in a reference thereto, paragraph (b) of subsection
30| (1) of section 921.0024, Florida Statutes, is reenacted to
31| read
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921.0024 Crimnal Puni shnent Code; wor ksheet
conput ati ons; scoresheets. --

(1)

(b) WORKSHEET KEY:

Legal status points are assessed when any form of |egal status
existed at the time the offender committed an of fense before
the court for sentencing. Four (4) sentence points are
assessed for an offender's |egal status.

Community sanction violation points are assessed when a
community sanction violation is before the court for
sentencing. Six (6) sentence points are assessed for each
communi ty sanction violation, and each successive comunity
sanction violation; however, if the comunity sanction
violation includes a new fel ony conviction before the
sentencing court, twelve (12) community sanction violation
poi nts are assessed for such violation, and for each
successive comunity sanction violation involving a new fel ony
conviction. Multiple counts of community sanction violations
before the sentencing court shall not be a basis for

mul ti plying the assessnent of comrunity sanction violation
poi nts.

Prior serious felony points: If the offender has a prinmary

of fense or any additional offense ranked in level 8, level 9,

or level 10, and one or nore prior serious felonies, a single

assessnent of 30 points shall be added. For purposes of this

section, a prior serious felony is an offense in the

of fender's prior record that is ranked in level 8, level 9, or
3
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| evel 10 under s. 921.0022 or s. 921.0023 and for which the

of fender is serving a sentence of confinenent, supervision, or
ot her sanction or for which the offender's date of release
from confinenent, supervision, or other sanction, whichever is
later, is within 3 years before the date the prinmary offense
or any additional offense was commtted.

Prior capital felony points: |f the offender has one or nore
prior capital felonies in the offender's crininal record,
points shall be added to the subtotal sentence points of the
of fender equal to twice the nunber of points the offender
receives for the primary of fense and any additional offense. A
prior capital felony in the offender's crinmnal record is a
previous capital felony offense for which the of fender has
entered a plea of nolo contendere or guilty or has been found
guilty; or a felony in another jurisdiction which is a capita
felony in that jurisdiction, or would be a capital felony if
the offense were committed in this state.

Possession of a firearm sem automatic firearm or machine
gun: |If the offender is convicted of comitting or attenpting
to conmit any felony other than those enunerated in s.
775.087(2) while having in his or her possession: a firearm as
defined in s. 790.001(6), an additional 18 sentence points are
assessed; or if the offender is convicted of committing or
attenpting to conmit any felony other than those enunerated in
S. 775.087(3) while having in his or her possession a

sem automatic firearmas defined in s. 775.087(3) or a nachine
gun as defined in s. 790.001(9), an additional 25 sentence

poi nts are assessed.
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Sentencing nultipliers:

Drug trafficking: |If the primary offense is drug trafficking
under s. 893.135, the subtotal sentence points are multiplied,
at the discretion of the court, for a level 7 or level 8
offense, by 1.5. The state attorney nay nove the sentencing
court to reduce or suspend the sentence of a person convicted
of a level 7 or level 8 offense, if the offender provides
substantial assistance as described in s. 893.135(4).

Law enforcenent protection: |If the primary offense is a
violation of the Law Enforcenent Protection Act under s.
775.0823(2), the subtotal sentence points are nmultiplied by
2.5. If the primary offense is a violation of s. 775.0823(3),
(4), (5, (6), (7), or (8), the subtotal sentence points are
multiplied by 2.0. If the prinmary offense is a violation of s.
784.07(3) or s. 775.0875(1), or of the Law Enforcenent
Protection Act under s. 775.0823(9) or (10), the subtotal
sentence points are nultiplied by 1.5.

Grand theft of a motor vehicle: |If the primary offense is
grand theft of the third degree involving a nmotor vehicle and
in the offender's prior record, there are three or nore grand
thefts of the third degree involving a notor vehicle, the
subtotal sentence points are nmultiplied by 1.5.

Offense related to a crininal street gang: If the offender is
convicted of the prinmary of fense and conmitted that offense
for the purpose of benefiting, pronoting, or furthering the
interests of a crimnal street gang as prohibited under s.
874.04, the subtotal sentence points are nmultiplied by 1.5.
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Donestic violence in the presence of a child: |f the offender
is convicted of the primary offense and the prinmary offense is
a crinme of donestic violence, as defined in s. 741.28, which
was conmitted in the presence of a child under 16 years of age
who is a fam |y househol d nenber as defined in s. 741.28(2)
with the victimor perpetrator, the subtotal sentence points
are multiplied by 1.5.

Section 3. This act shall take effect July 1, 2002.
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SENATE SUMVARY

Revi ses the requirenents for the court in sentencing a
person to an enhanced sentence when the person i|s
convicted of or adjudicated delinquent for conmmtting an
of fense for the purpose of benefiting, pronoting, or
furtherlnﬂ the interests of a crimnal street gang.

Del etes the requirenent that the court find by a
preponderance of the evidence that the

commtted for the purpose of furtherin
a crimnal street gang.

o{fense was

g the interests of
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