Fl ori da House of Representatives - 2002 HB 1655
By Representative Ross

1 A bill to be entitled
2 An act relating to workers' conpensation
3 anending s. 440.02, F.S.; revising definitions;
4 anending s. 440.05, F.S.; revising exenptions
5 fromthe requirenment for enployers to obtain
6 wor kers' conpensation coverage; specifying who
7 may be exenpt and the conditions for an
8 exenption; specifying the effect of an
9 exenption; requiring businesses, sole
10 proprietors, and partners to nmmintain certain
11 records; anending s. 440.06, F.S.; requiring
12 enpl oyers to secure conpensation; anending s.
13 440.09, F.S.; requiring certain evidence or
14 findings for certain purposes; providing
15 construction; requiring certain entities
16 actively engaged in the construction industry
17 to secure paynent of conpensation under ch
18 440, F.S., after a certain date; anending s.
19 440.10, F.S.; clarifying liability for
20 conpensation; anending s. 440.107, F.S.
21 aut hori zing the Division of Wrkers
22 Conpensation to issue stop-work orders in
23 certain circunmstances; anending s. 440.11
24 F.S.; revising exclusiveness of liability
25 provisions to provide carriers or enployers an
26 of fset agai nst certain benefits under certain
27 ci rcunst ances; specifying absence of vicarious
28 liability for enployers; anending s. 440.13
29 F.S.; specifying governance of costs for
30 i ndependent nedi cal exami nations; revising a
31 limtation on certain chiropractic services;
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1 providing an additional criterion for

2 determ ning certain val ue of nonprof essi ona

3 attendant care provided by a fam |y nenber

4 requiring carriers to allow enpl oyees to change
5 physi ci ans under certain circunstances;

6 speci fying paynents for independent nedica

7 exam nations; deleting selection of independent
8 nedi cal exami ner criteria; specifying the

9 nunber of nedical opinions adnissible into

10 evi dence; requiring the division to inpose

11 certain penalties under certain circunstances;
12 speci fying certain guides for rei nbursenent

13 al | onances; deleting provisions creating a

14 t hree- nenber panel; deleting certain provisions
15 relating to establishing uniform schedul es of
16 maxi num r ei nbur senent al | owances; anending s
17 440.134, F.S.; revising a definition; revising
18 certain grievance procedures for workers

19 conpensati on managed care arrangenents;
20 anending s. 440.14, F. S.; providing for
21 determ nati on of pay; anmending s. 440.15, F.S.
22 revising criteria for paynent of conpensation
23 for pernmanent total disability; revising
24 criteria for paynent of pernmanent inpairnment
25 benefits; anmending s. 440.185, F.S.; revising
26 certain information that must be included in a
27 report of injury; amending s. 440.191, F. S
28 i ncl udi ng managed care arrangenents under
29 provisions relating to the Enpl oyee Assi stance
30 and Onbudsman O fice; revising procedures for
31 petitions for benefits under the office;
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1 anendi ng s. 440.192, F.S.; revising procedures
2 for resolving benefit disputes; anending s.

3 440. 20, F.S.; prohibiting approval of

4 settl enment proposals providing for attorney's
5 fees in excess of certain amounts; providing

6 for judges of conpensation clainms to approve

7 settl enment agreenents under certain

8 ci rcunstances; authorizing a judge of

9 conpensation clains to require additiona

10 information; providing for nediation

11 conferences; providing requirenents; providing
12 a judge of conpensation clains jurisdiction to
13 require conpliance; anmending s. 440.25, F.S.
14 revising procedures and requirenents for

15 nedi ati on and hearings; providing for private
16 nmedi ati on under certain circunstances;

17 providing limtations; providing construction
18 limting continuances; providing for selections
19 of nediators by the Deputy Chief Judge;
20 providi ng for hol di ng nedi ati on conferences
21 i nstead of nedi ati on hearings under certain
22 circunstances; providing a limtation on
23 nedi ati on conferences; providing for conpletion
24 of pretrial stipulations; authorizing a judge
25 of conpensation clains to sanction certain
26 parties under certain circunstances; requiring
27 a judge of conpensation clains to order a
28 pretrial hearing for certain purposes under
29 certain circunstances; revising final hearing
30 time limtations and procedures; providing for
31 di sm ssal of certain petitions for |ack of
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1 prosecution under certain circunstances;

2 providing for voluntary binding dispute

3 resol ution; providing procedures and

4 requi renments; providing for entering binding

5 orders; providing for enforcenent; anending s.
6 440.29, F.S.; providing for receipt into

7 evi dence of nedical reports from i ndependent

8 nedi cal exami ners; anending s. 440.34, F. S

9 revising limtations on attorney's fees;

10 aut hori zi ng judges of conpensation clains to
11 approve additional attorney's fees under

12 certain circunmstances; providing linmtations;
13 prohibiting award of attorney's fees in excess
14 of certain anpunts; deleting criteria for

15 determi ning certain attorney's fees; anendi ng
16 s. 440.345, F.S.; requiring a summary report of
17 attorney's fees to the Governor and the

18 Legi sl ature; anmending s. 440.39, F.S.

19 speci fying duties of carriers with respect to
20 certain evidence; anending s. 440.45, F.S.

21 speci fying sal aries of judges of conpensation
22 clains; anending s. 440.491, F.S., to conform
23 providing that determ nations under ss. 112.18,
24 112.181, and 112.19, F.S., are not affected;
25 providi ng severability; providing an effective
26 dat e.

27

28 | Be It Enacted by the Legislature of the State of Florida:
29

30

31
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Section 1. Paragraph (b) of subsection (14), paragraph
(b) of subsection (16), and subsection (37) of section 440.02,
Fl orida Statutes, are anended to read

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the follow ng terns
shal | have the follow ng neani ngs:

(14)

(b) "Enpl oyee" includes any person who is an officer
of a corporation and who perforns services for renuneration
for such corporation within this state, whether or not such
servi ces are continuous.

1. Any officer of a corporation nay elect to be exenpt
fromthis chapter by filing witten notice of the election
with the division as provided in s. 440.05.

2. As to officers of a corporation who are actively
engaged in the construction industry, no nore than two three
officers may elect to be exenpt fromthis chapter by filing
witten notice of the election with the division as provided
in s. 440.05; however,

a. Such election is valid only with respect to an

officer who is the president, vice president, secretary, or

treasurer of the corporation.

b. Such electionis valid only with respect to an

of ficer who owns not less than 10 percent of the stock of the

cor porati on.

3. An officer of a corporation who elects to be exenpt
fromthis chapter by filing a witten notice of the election
with the division as provided in s. 440.05 is not an enpl oyee.

5
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Services are presuned to have been rendered to the corporation
if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns.

(16)

(b) "Enpl oynent" incl udes:

1. Enploynent by the state and all political
subdi vi si ons thereof and all public and quasi-public
corporations therein, including officers elected at the polls.

2. Al private enploynments in which two feur or nore
enpl oyees are enpl oyed by the sane enployer or, with respect
to the construction industry, all private enployment in which
one or nore enpl oyees are enpl oyed by the sane enpl oyer.

3. Volunteer firefighters responding to or assisting
with fire or nedical energencies whether or not the
firefighters are on duty.

(37) ™"Catastrophic injury" neans a pernanent
i mpai rnent constituted by:

(a) Spinal cord injury involving severe paral ysis of
an arm a leg, or the trunk

(b) Anputation of an arm a hand, a foot, or a leg
involving the effective |loss of use of that appendage;

(c) Severe brain or closed-head injury as evidenced

by:

1. Severe sensory or notor disturbances;

2. Severe conmuni cation disturbances;

3. Severe conplex integrated disturbances of cerebra
function;

4. Severe episodic neurol ogical disorders; or
5. Oher severe brain and cl osed-head injury
conditions at |east as severe in nature as any condition
provided in subparagraphs 1.-4.;
6
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1 (d) Second-degree or third-degree burns of 25 percent
2| or nore of the total body surface or third-degree burns of 5

3| percent or nore to the face and hands; or

4 (e) Total or industrial blindness;—ofr

5 ¢ I - I " I : L
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8 | H—oer—supptrenentat—security—inecore—benefti-ts—under—Ft+e—Xvt—of
9 | thefedera—Soetat—Security—Act—as—the—Soetal—Security—Act

10 | existetd—on—Jduy—1—1992,—wthout—regard—to—any—tie

11 | Hmtations—provided—under—that—act.

12 Section 2. Subsections (10), (11), (12), and (13) are
13 | added to section 440.05, Florida Statutes, to read:

14 440.05 Election of exenption; revocation of election
15| notice; certification.--

16 (10) Any person exenpted fromthis chapter under this
17 | section who secures, or whose enpl oyer secures for himor her
18 | workers' conpensation insurance coverage is considered to have
19 | waived the right to such an exenption and is subject to the
20 | provisions of this chapter.
21 (11) Every enterprise conducting business in this
22 | state shall nmintain business records as specified by the
23 | division by rule, which rules nust include the provision that
24 | any corporation with exenpt officers, and any partnership with
25 | exenpt partners nust nmaintain witten statenents of those
26 | exenpted persons affirmatively acknow edgi ng each such
27 | i ndividual 's exenpt status.
28 (12) Any sole proprietor or partner claimng an
29 | exenption under this section shall nmaintain a copy of his or
30| her federal incone tax records for each of the i Mmediately
31| preceding 3 years in which he or she clains an exenption. Such

.
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federal incone tax records shall include a conplete copy of

the following for each year in which an exenption is clained:

(a) For sole proprietors, a copy of Federal |nconme Tax

Form 1040 and its acconpanyi ng Schedule C

(b) For partners, a copy of the partner's Federa

I ncone Tax Schedule K-1 (Form 1065) and Federal |ncone Tax

Form 1040 and its acconpanyi ng Schedul e E

The sole proprietor or partner in question shall produce, upon

request by the division, a copy of those docunents together

with a statenment by the sole proprietor that the tax records

provided are true and accurate copi es of what the sole

proprietor or partner has filed with the federal Interna

Revenue Service. The statenent shall be signed under oath by

the sole proprietor or partner in question and nust be

notari zed. The division shall issue a stop-work order under s.

440.107(5) to any sole proprietor or partner who fails or

refuses to produce a copy of the tax records and affidavit

requi red under this paragraph to the division within 3

busi ness days after the request is nmde.

(13) Any corporate officer clainmng an exenption under

this section nmust be listed on the records of this state's

Secretary of State, Division of Corporations, as a corporate

officer. If the person who clains an exenption as a corporate

officer is not listed as such on the records of the Secretary

of State, the individual shall provide to the division, upon

request by the division, a notarized affidavit stating that

the individual is a bona fide officer of the corporation and

stating the date his or her appointnent or election as a

corporate officer becane or will becone effective. The

statenent shall be signed under oath by both the officer in
8
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1| question and the president or chief operating officer of the

2| corporation and nust be notarized. The division shall issue a

3| stop-work order under s. 440.107(1) to any person who clains

4] to be exenpt as a corporate officer but who fails or refuses

5] to produce the docunents required under this subsection to the

6| division within 3 business days after the request is nmde.

7 Section 3. Section 440.06, Florida Statutes, is

8 | anended to read:

9 440.06 Failure to secure conpensation; effect.--Every
10 | enpl oyer who fails to secure the paynment of conpensation, as
11| provided in s. 440.10, by failing to neet the requirenents of
12 | uvnder—this—ehapter—as——provided—n s. 440.38 may not, in any
13 | suit brought against himor her by an enpl oyee subject to this
14 | chapter to recover damages for injury or death, defend such a
15 ] suit on the grounds that the injury was caused by the
16 | negligence of a fellow servant, that the enpl oyee assuned the
17 | risk of his or her enploynent, or that the injury was due to
18 | the conparative negligence of the enpl oyee.

19 Section 4. Subsection (1) of section 440.09, Florida
20| Statutes, is anended, and subsection (9) is added to said

21| section, to read

22 440. 09 Coverage. - -

23 (1) The enployer shall pay conpensation or furnish
24 | benefits required by this chapter if the enployee suffers an
25 | accidental conpensable injury or death arising out of work
26 | perfornmed in the course and the scope of enploynent. The

27 | injury, its occupational cause, and any resulting

28 | mani festations or disability shall be established to a

29 | reasonabl e degree of nedical certainty and by objective

30 | nedical findings. Mental or nervous injuries occurring as a
31| mani festation of an injury conpensabl e under this section
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1| shall be denpbnstrated by clear and convi ncing evi dence. Cases
2 | invol ving occupational disease or repetitive trauma shall be
3| proven by clear and convinci ng evidence and supported by

4 | accepted scientific nethods.

5 (a) This chapter does not require any conpensation or
6 | benefits for any subsequent injury the enployee suffers as a
7| result of an original injury arising out of and in the course
8 | of enploynent unless the original injury is the najor

9| contributing cause of the subsequent injury. For purposes of
10| this paragraph, the term"mjor contributing cause" neans

11| that, within a reasonabl e degree of nedical certainty and

12 | supported by objective nedical findings, the original injury
13 ]| is nore than 50 percent of the cause of disability or need for
14 | treat nent.

15 (b) If an injury arising out of and in the course of
16 | enpl oynent conbi nes with a preexisting disease or condition to
17 | cause or prolong disability or need for treatnment, the

18 | enpl oyer nust pay conpensation or benefits required by this
19 | chapter only to the extent that the injury arising out of and
20| in the course of enploynent is and renmmins the najor

21| contributing cause of the disability or need for treatnent.
22 | For purposes of this paragraph, the term"mjor contributing
23 | cause" neans that, within a reasonabl e degree of nedica

24 | certainty and supported by objective nedical findings, the

25| injury arising out of and in the course of enploynent is nore
26 | than 50 percent of the cause of disability or need for

27 | treat nent.

28 (c) Death resulting froman operation by a surgeon

29 | furni shed by the enployer for the cure of hernia as required
30| in s. 440.15(6) shall for the purpose of this chapter be

31
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1| considered to be a death resulting fromthe acci dent causing

2 | the hernia.

3 (d) If an accident happens while the enpl oyee is

4 | enpl oyed el sewhere than in this state, which would entitle the
5| enpl oyee or his or her dependents to conpensation if it had

6 | happened in this state, the enployee or his or her dependents
7] are entitled to conpensation if the contract of enploynent was
8| made in this state, or the enpl oyment was principally

9| localized in this state. However, if an enpl oyee receives

10 | conpensation or damages under the laws of any other state, the
11| total conpensation for the injury may not be greater than is
12 | provided in this chapter

13 (9) Notwithstandi ng any other provision of this

14 | chapter, effective January 1, 2005, all corporations,

15 | partnershi ps, and sole proprietorshi ps who are actively

16 | engaged in the construction industry shall secure the paynent
17 | of conpensati on under this chapter

18 Section 5. Paragraph (a) of subsection (1) of section
19 | 440.10, Florida Statutes, is anended to read:
20 440.10 Liability for conpensation.--
21 (1) (a) Every enployer coning within the provisions of
22 | this chapter, including any brought within the chapter by
23 | wai ver of exclusion or of exenption, shall be liable for, and
24 | shall secure, in accordance with s. 440.38,the paynent to his
25| or her enpl oyees, or any physician, surgeon, or pharnaci st
26 | provi di ng services under the provisions of s. 440.13, of the
27 | conpensati on payabl e under ss. 440. 13, 440.15, and 440.16. Any
28 | contractor or subcontractor who engages in any public or
29 | private construction in the state shall secure and maintain
30 | conpensation for his or her enpl oyees under this chapter as
31| provided in s. 440. 38.

11
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Section 6. Subsection (5) of section 440.107, Florida
Statutes, is anended to read:

440.107 Division powers to enforce enpl oyer conpliance
wi th coverage requirenents. --

(5) \Whenever the division determnes that an enpl oyer
who is required to secure the paynent to his or her enpl oyees
of the conpensation provided for by this chapter has failed to
do so or the division deternines that an enpl oyer has

m srepresented to a carrier the size or classification of the

enpl oyer's payroll, such failure or m srepresentation shall be

deened an i medi ate serious danger to public health, safety,
or welfare sufficient to justify service by the division of a
stop-work order on the enployer, requiring the cessation of
al | business operations within this state at the place of

enpl oynent or job site. The order shall take effect upon the
date of service upon the enployer, unless the enployer
provi des evidence satisfactory to the division of having
secured any necessary insurance or self-insurance and pays a
civil penalty to the division, to be deposited by the division
into the Workers' Conpensation Administration Trust Fund, in
t he amount of $100 per day for each day the enpl oyer was not
in conpliance with this chapter

Section 7. Subsection (1) of section 440.11, Florida
Statutes, is anended to read:

440.11 Exclusiveness of liability.--

(1) Except if an enployer acts with the intent to

cause injury or death,the liability of an enpl oyer prescribed

in s. 440.10 shall be exclusive and in place of all other
liability, including any vicarious liability, of such enpl oyer

to any third-party tortfeasor and to the enpl oyee, the | ega
representative thereof, husband or w fe, parents, dependents,
12
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next of kin, and anyone otherw se entitled to recover danages
fromsuch enployer at law or in adniralty on account of such
injury or death, except that if an enployer fails to secure
payment of conpensation in accordance with s. 440. 38 as

reguired—by—this—chapter, an injured enployee, or the |ega

representative thereof in case death results fromthe injury,

may el ect to claimconpensation under this chapter or to

mai ntain an action at law or in admralty for damages on
account of such injury or death. In such action the defendant
may not plead as a defense that the injury was caused by
negl i gence of a fell ow enpl oyee, that the enployee assuned the
risk of the enploynent, or that the injury was due to the
conparative negligence of the enpl oyee. The sane i munities
fromliability enjoyed by an enployer shall extend as well to
each enpl oyee of the enpl oyer when such enpl oyee is acting in
furtherance of the enpl oyer's business and the injured

enpl oyee is entitled to receive benefits under this chapter
Such fell owenployee inmunities shall not be applicable to an
enpl oyee who acts, with respect to a fellow enpl oyee, with

wi |l ful and wanton di sregard or unprovoked physical aggression
or with gross negligence when such acts result in injury or
death or such acts proxinmately cause such injury or deathr—noe+

b i - I L eabl I f

I I i . . het I f

I e bus I I . I . L
whr-etatet—works—wi-thin—private—or—pubHc—enptoyrent. The sane
i munity provisions enjoyed by an enployer shall also apply to
any sote——proprietoer-partner, corporate officer or director
supervi sor, or other person who in the course and scope of his
or her duties acts in a nanagerial or policymaking capacity
and the conduct which caused the alleged injury arose within

13
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the course and scope of said managerial or policynmaking duties
and was not a violation of a |law, whether or not a violation
was charged, for which the maxi num penalty which may be

i nposed does not exceed 60 days' inprisonnent as set forth in
S. 775.082. The immunity fromliability provided in this
subsection extends to county governnents with respect to

enpl oyees of county constitutional officers whose offices are
funded by the board of county conmissioners. |If an enpl oyee

recovers danmages from an enpl oyer either by judgnent or

settl enment under this subsection, the workers' conpensation

carrier for the enployer or the enployer, if self-insured,

shal |l have an offset against any workers' conpensation

benefits to which the enpl oyee would be entitled under this

chapter. Nothing in this subsection shall create or result in

vicarious liability on the part of the enpl oyer.

Section 8. Paragraph (j) of subsection (1), paragraphs
(a) and (b) of subsection (2), paragraphs (a), (b), (e), and
(f) of subsection (5), paragraph (b) of subsection (8),
par agraph (c) of subsection (9), and paragraphs (a) and (c) of
subsection (12) of section 440.13, Florida Statutes, are
anended, and paragraph (f) is added to subsection (2) of said
section, to read

440.13 Medical services and supplies; penalty for

violations; limtations.--
(1) DEFINITIONS.--As used in this section, the term
(j) "Independent nedical exaniner" neans a physician

sel ected by either an enployee or a carrier to render one or
nore i ndependent nedi cal exam nations in connection with a
di spute arising under this chapter. Notw thstanding rul es

adopted by the division, costs for independent nedica

exam nati ons shall be governed by this chapter
14
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(2) MEDI CAL TREATMENT; DUTY OF EMPLOYER TO FURNI SH. - -

(a) Subject tothe limtations specified el sewhere in
this chapter, the enployer shall furnish to the enpl oyee such
nedi cal |y necessary renedial treatnent, care, and attendance
for such period as the nature of the injury or the process of
recovery may require, including nedicines, nedical supplies,
dur abl e nedi cal equi pnent, orthoses, prostheses, and other
nedi cal |y necessary apparatus. Renedial treatnent, care, and
att endance, includi ng work-hardeni ng prograns or
pai n- managenent prograns accredited by the Conmi ssion on
Accreditation of Rehabilitation Facilities or Joint Conm ssion
on the Accreditation of Health Organizations or
pai n- managenent prograns affiliated with nedical schools,
shal | be considered as covered treatnent only when such care
is given based on a referral by a physician as defined in this
chapter. Each facility shall nmintain outcone data, including
work status at discharges, total program charges, total nunber
of visits, and length of stay. The departnent shall utilize
such data and report to the President of the Senate and the
Speaker of the House of Representatives regarding the efficacy
and cost-effectiveness of such program no later than Cctober
1, 1994. Medically necessary treatnent, care, and attendance
does not include chiropractic services in excess of 36 18
treatnents or rendered 16 8 weeks beyond the date of the
initial chiropractic treatnment, whichever conmes first, unless
the carrier authorizes additional treatnent or the enployee is
catastrophically injured.

(b) The enployer shall provide appropriate
prof essi onal or nonprofessional attendant care perfornmed only
at the direction and control of a physician when such care is
nedi cal |y necessary. The val ue of nonprofessional attendant

15
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care provided by a famly nenber nust be determ ned as
foll ows:

1. If the fanmly nenber is not enployed, the per-hour
val ue equal s the federal m ninmum hourly wage.

2. If the famly nenber is enployed and elects to
| eave that enploynent to provide attendant or custodial care,
t he per-hour value of that care equals the per-hour val ue of
the famly nenber's forner enploynent, not to exceed the
per - hour value of such care available in the community at
| ar ge.

3. |If the famly nenber renmi ns enpl oyed whil e

providi ng attendant or custodial care, the per-hour val ue of

that care equals the per-hour value of the fanmly nenber's

enpl oynent, not to exceed the per-hour val ue of such care

available in the community at |arge.

4. A famly nenber or a conbination of fam |y menbers
provi di ng nonprof essi onal attendant care under this paragraph
may not be conpensated for nore than a total of 12 hours per
day.

(f) Upon the witten request of the enployee, the

carrier shall give the enpl oyee the opportunity for only a

si ngl e change of physician during the course of treatnent, for

any nedi cal specialty which has either been previously

aut hori zed by the carrier or which specialty has been found by

a judge of conpensation clains to be nedically necessary as a

result of the accident, for any one accident. The enpl oyee

shall be entitled to select another physician from anong not

fewer than three carrier-authorized physicians who are not

professionally affiliated. If the sel ected physician ceases to

practice in this state or relocates his or her office to a

| ocation that is nore than 50 nmiles fromthe enpl oyee's
16
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1| residence, the enployee is entitled to sel ect another

2 | physician fromanong not fewer than three physicians who are
3| authorized by the carrier and who are not professionally

4 | affiliated.

5 (5) | NDEPENDENT MEDI CAL EXAM NATI ONS. - -

6 (a) In any dispute concerning overutilization, nedica
7 | benefits, conpensability, or disability under this chapter

8| the carrier or the enployee may sel ect an i ndependent nedica
9 | exami ner. The exaniner nmay be a health care provider treating
10| or providing other care to the enployee. An independent

11 | nedi cal examiner may not render an opinion outside his or her
12 | area of expertise, as denonstrated by |icensure and applicable
13 | practice paraneters. Upon the witten request of the enpl oyee,
14 | the carrier shall pay the cost of only a single i ndependent
15 | nedi cal exanination per accident. The cost of any additional
16 | i ndependent nedi cal exam nation shall be borne by the party
17 | requesting the additional independent nedical exam nation

18| Only the costs of independent nedi cal exam nations expressly
19 | relied upon by the judge of conpensation clainms to award

20 | benefits in the final conpensation order shall be taxable

21| costs under s. 440.34(3).

22 (b) Eaeh—party—is—boundby—his—er—her——setection—of—an
23 | independent—redical—examner—and—is—entitted—to—an—atternate
24 | exanrner—onty—i-

25 +—TFhe—exafrner—s—hot—eguat-fed—to—+render—an—opinon
26 | upon—an—aspect—of—the—enptoyees—iHness—or—inrury—whieh—+s
27 ol I Lo - F I Frts:

28 . I . . . I ol

29 | retevant—to—the—enployee-s—condition-

30

31
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1 3I—Fhe—exafher—s—thavatable—duve—to—injury—death-

2 | er—retocation—outside—areasonably—accessitble—geographiec—area;-
3| efr

4 4—TFheparties—agree—to—an—atternate—examner—

5

6| Any party may request, or a judge of conpensation clainms nay

7| require, designation of a division nedical advisor as an

8 | i ndependent nedi cal exam ner. The opinion of the advisors

9| acting as exani ners shall not be afforded the presunption set
10| forth in paragraph (9)(c).

11 (e) No nedical opinion other than the opinion of a

12 | nedi cal advi sor appointed by the judge of conpensation clains
13 | or division, an independent nedical exam ner, or an authorized
14 | treating provider is adm ssible in proceedi ngs before the

15| judges of conpensation clains. The enpl oyee and the carrier

16 | may each submit into evidence, and the judge of conpensation
17 | clains shall adnmit, the nedical opinion of no nore than one

18 | i ndependent nedi cal examn ner per specialty. In cases involving
19 | occupational disease or repetitive trauma, no nedi cal opinions
20 | are adni ssible unless based on reliable scientific principles
21 | sufficiently established to have gai ned general acceptance in
22 | the pertinent area of specialty.

23 (f) Attorney's fees incurred by an injured enployee in
24 | connection with detay—of—er—opposition—+toe an i ndependent

25 | nedi cal exam nation, including, but not limted to, notions

26 | for protective orders, are not recoverable under this chapter
27 (8) PATTERN OR PRACTI CE OF OVERUTI LI ZATI ON. - -

28 (b) If the division determines that a health care

29 | provi der has engaged in a pattern or practice of

30| overutilization or a violation of this chapter or rules

31
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1| adopted by the division, it shall may inpose one or nore of

2| the following penalties:

3 1. An order of the division barring the provider from
4 | paynent under this chapter

5 2. Deauthorization of care under review

6 3. Denial of paynent for care rendered in the future;
7 4. Decertification of a health care provider certified
8 | as an expert nedical advisor under subsection (9) or of a

9| rehabilitation provider certified under s. 440. 49;

10 5. An administrative fine assessed by the division in
11 | an anount not to exceed $5,000 per instance of overutilization
12| or violation; and

13 6. Notification of and review by the appropriate

14 | licensing authority pursuant to s. 440.106(3).

15 (9) EXPERT MEDI CAL ADVI SCRS. - -

16 (c) If there is disagreenent in the opinions of the

17 | health care providers, if two health care providers di sagree
18 | on nedi cal evidence supporting the enpl oyee's conplaints or

19 | the need for additional nedical treatnent, or if two health

20 | care providers disagree that the enployee is able to return to
21| work, the division may, and the judge of conpensation clains
22 | my shab, upon his or her own notion or within 15 days after
23 | receipt of a witten request by either the injured enpl oyee,
24 | the enployer, or the carrier, order the injured enployee to be
25 | evaluated by an expert nedical advisor. The opinion of the

26 | expert nedical advisor is presuned to be correct unless there
27 | is clear and convincing evidence to the contrary as determ ned
28 | by the judge of conpensation clains. The expert nedica

29 | advi sor appointed to conduct the evaluation shall have free

30| and conpl ete access to the nedical records of the enployee. An
31| enpl oyee who fails to report to and cooperate with such

19
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eval uation forfeits entitlenent to conpensation during the
period of failure to report or cooperate.

(12) CREAH-ON-OF—THREEVEMBERPANEL-GUI DES OF MAXHVOM
REI MBURSEMENT ALLOWANCES. - -

(a) The nost current Anmerican Medical Association

Current Procedural Terninol ogy codes with associated nodified

relative values as published by the Centers for Medicare and

Medi caid shall be adopted and updated annually no | ater than

45 days after the Centers for Medicare and Medi caid notices

the annual update in the Federal Register. The reinbursenent

al |l onances for nedically necessary treatnment, care, and

attendance for health care providers shall be no | ess than 125

percent of the applicabl e Medicare rei nbursenent all owance for

nonsur gi cal codes and 150 percent of the applicable Medicare

rei mbursenent all owance for surgical codes for such services

in the locality in which the treatnent is received. The

initial fee schedul e shall be based upon the 2001 conversion

factor and shall change annually at the tine of the annua

Medi care upgrade. |ncreases or decreases shall be equal to the

Nati onal Medical Price Index. For services not covered by

Medi care rei nbursenent all owances, maxi num rei nbur senent

al | onances shall be set by the nedian 75 percentile for this

state as deternm ned by Medi code on an annual basis. Nationa

relative values for pathol ogy shall be adopted fromthe

relative values for physicians and for dentistry shall be

adopted fromthe relative val ues for denti sts. Athree-—nerber

20
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al |l onances for inpatient hospital care shall be based on a

schedul e of per di em rat es;c—toe—be—-approved—by—the—three-—nenber
I I I et ’ I w . .
wHth—a—precertifHecation—rantal as determ ned by the division

Al'l conpensabl e charges for hospital outpatient care shall be
rei mbursed at 75 percent of usual and customary charges. Unatit+
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Section 9. Paragraph (d) of subsection (1) and

paragraphs (c) and (d) of subsection (15) of section 440. 134,
Fl ori da Statutes, are anended to read

440. 134 Wrkers' conpensati on nmanaged care
arrangenent. - -

(1) As used in this section, the term

(d) "Grievance" neans a witten conplaint filed by an

i njured worker expressing dissatisfaction with the insurer's

wor kers' conpensati on nmanaged care arrangenent's refusal to

provi de nedical care previded—byaninstrer s—workers-

23
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1 (c) At the tine the workers' conpensati on nanaged care
2| arrangenent is inplenented, the insurer nust provide detailed
3]information to workers and health care providers describing

4| how a grievance may be registered with the insurer. Wthin 15
5] days after the date the request for nedical care is received

6| by the insurer or by the insurer's workers' conpensation

7 | managed care arrangenent, whichever date is earlier, the

8 | insurer shall grant or deny the request. |If the insurer denies
9| the request, the insurer shall notify the injured worker or

10| the injured worker's attorney in witing of the injured

11 | worker's right to file a grievance.

12 (d) Gievances nust be considered in a tinely manner
13 | and nust be transnitted to appropriate decisi onmakers who have
14 | the authority to fully investigate the issue and take

15| corrective action. If the insurer or the insurer's workers

16 | conpensati on managed care arrangenent fails to notify the

17 | injured worker of the outcone of the grievance in witing

18 | within 15 days after the date of receiving the grievance, the
19 | grievance shall be presunmed to be resol ved against the injured
20 | worker and the grievance procedures shall be presuned to be

21 | exhausted for purposes of s. 440.192(3).

22 Section 10. Paragraph (a) of subsection (1) of section
23| 440.14, Florida Statutes, is anended to read:

24 440.14 Determnination of pay.--

25 (1) Except as otherwi se provided in this chapter, the
26 | average weekly wages of the injured enployee at the tine of

27 | the injury shall be taken as the basis upon which to conpute
28 | conpensation and shall be determ ned, subject to the

29 | limtations of s. 440.12(2), as follows:

30 (a) If the injured enpl oyee has worked in the

31| enploynent in which she or he was working at the tine of the

24
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N O O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 2002 HB 1655
793-113D- 02

injury, whether for the sane or anot her enployer, during
substantially the whole of 13 weeks inmedi ately preceding the
injury, her or his average weekly wage shall be one-thirteenth
of the total ampunt of wages earned in such enploynent during
the 13 weeks. As used in this paragraph, the term
"substantially the whole of 13 weeks" neans an actual shat—be
deered—to—rrean—antd—refer—to—a—construective period of 13 weeks
as a whol e, which shall be defined as the 13 conpl ete weeks

before the date of the accident, excluding the week the injury

occur s. a—consecuti-ve—period—of—9t—days,—and The term "during

substantially the whole of 13 weeks" shall be deened to nean

during not less than 90 percent of the total customary
full-tinme hours of enployment within such period considered as
a whol e.

Section 11. Paragraphs (b) and (f) of subsection (1)
and subsection (3) of section 440.15, Florida Statutes, are
amended to read:

440.15 Conpensation for disability.--Conpensation for
disability shall be paid to the enpl oyee, subject to the
limts provided in s. 440.12(2), as foll ows:

(1) PERMANENT TOTAL DI SABI LI TY. - -

(b) Any conpensable injury eligible for pernmanent

total benefits nmust be of a nature and severity that prevents

the enpl oyee frombeing able to performat | east sedentary

enpl oynent. |If the enployee is engaged in or is capabl e of

bei ng engaged in at | east sedentary enploynent, he or she is

not entitled to permanent total disability. The burden is on

the enpl oyee to establish that he or she is unable to perform

even sedentary work if such work is available within a 50-nile

radi us of the enpl oyee's residence or such greater distance as

the judge determi nes to be reasonabl e under the circunstances.
25
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1| In addition,©y a catastrophic injury as defined in s.

2| 440.02 shall, in the absence of conclusive proof of a

3 | substantial earning capacity, constitute pernanent total

4| disability. eaty—etarmants—wth—ecatastrophie—injurtes—are

5 | eHgibtetor—permanent—toetal—benefits—In no other case may

6 | permanent total disability benefits be awarded.

7 (f)1. If pernmanent total disability results from

8| injuries that occurred subsequent to June 30, 1955, and for

9| which the liability of the enpl oyer for conpensation has not
10 | been di scharged under s. 440.20(11), the injured enpl oyee

11 | shall receive additional weekly conpensation benefits equal to
12| 5 percent of her or his weekly conpensation rate, as

13 | established pursuant to the law in effect on the date of her
14 ) or his injury, multiplied by the nunber of cal endar years

15| since the date of injury. The weekly conpensati on payabl e and
16 | the additional benefits payabl e under this paragraph, when

17 | conbi ned, may not exceed the nmaxi mum weekly conpensation rate
18 in effect at the tinme of payment as determ ned pursuant to s.
19| 440.12(2). Entitlenent to these suppl enental paynents shal

20| cease at age 62 if the enployee is eligible for social

21 | security benefits under 42 U S.C. s.ss-402 or_s. and 423,

22 | whether or not the enpl oyee has applied for such benefits.

23 | These suppl enental benefits shall be paid by the division out
24 | of the Wirkers' Conpensation Adm nistration Trust Fund when
25| the injury occurred subsequent to June 30, 1955, and before
26 | July 1, 1984. These suppl enental benefits shall be paid by the
27 | enpl oyer when the injury occurred on or after July 1, 1984.
28 | Suppl enental benefits are not payable for any period prior to
29 | Cctober 1, 1974.

30 2.a. The division shall provide by rule for the

31| periodic reporting to the division of all earnings of any

26
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1| nature and social security incone by the injured enpl oyee

2| entitled to or claining additional conpensation under

3 | subparagraph 1. Neither the division nor the enpl oyer or

4 | carrier shall nmake any paynment of those additional benefits

5| provided by subparagraph 1. for any period during which the

6| enpl oyee willfully fails or refuses to report upon request by
7| the division in the manner prescribed by such rul es.

8 b. The division shall provide by rule for the periodic
9] reporting to the enployer or carrier of all earnings of any
10 | nature and social security incone by the injured enpl oyee

11| entitled to or claimng benefits for permanent total

12 | disability. The enpl oyer or carrier is not required to nmake
13 | any paynent of benefits for pernmanent total disability for any
14 | period during which the enployee willfully fails or refuses to
15| report upon request by the enployer or carrier in the manner
16 | prescribed by such rules or if any enpl oyee who is receiving
17 | permanent total disability benefits refuses to apply for or
18 | cooperate with the enployer or carrier in applying for social
19 | security benefits.
20 3. Wien an injured enpl oyee receives a full or partial
21 | | unp-sum advance of the enpl oyee's permanent total disability
22 | conpensation benefits, the enployee's benefits under this
23 | paragraph shall be conputed on the enpl oyee's weekly
24 | conpensation rate as reduced by the | unp-sum advance.
25 (3) PERMANENT | MPAI RVENT AND-WAGELGSS BENEFI TS. - -
26 (a) Inpairnent benefits.--
27 1. Once the enployee has reached the date of nmaxi num
28 | nedi cal inprovenent, inpairnment benefits are due and payabl e
29 | within 20 days after the carrier has know edge of the
30| inpairnment and shall be paid in accordance with this section
31

27
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1 2. The three-nenber panel, in cooperation with the

2| division, shall establish and use a uniform permanent

3| inpairnent rating schedule. This schedul e nust be based on

4| nmedically or scientifically denonstrable findings as well as

5] the systens and criteria set forth in the Anerican Medica

6 | Association's Guides to the Eval uation of Permanent

7| Inmpairnent; the Snellen Charts, published by Anerican Mdica

8 | Association Cormittee for Eye Injuries; and the M nnesota

9 | Departnent of Labor and Industry Disability Schedul es. The

10 | schedul e shoul d be based upon objective findings. The schedul e
11 | shall be nore conprehensive than the AMA Quides to the

12 | Eval uation of Permanent | npairnment and shall expand the areas
13 | al ready addressed and address additional areas not currently
14 | contained in the guides. On August 1, 1979, and pendi ng the

15 | adoption, by rule, of a pernmanent schedule, Guides to the

16 | Eval uati on of Permanent | npairnent, copyright 1977, 1971

17 | 1988, by the Anerican Medical Association, shall be the

18 | tenporary schedul e and shall be used for the purposes hereof.
19| For injuries after July 1, 1990, pending the adoption by
20| division rule of a uniformdisability rating schedule, the
21 | M nnesota Departnent of Labor and Industry Disability Schedul e
22 | shall be used unless that schedul e does not address an injury.
23| In such case, the Guides to the Eval uati on of Per nanent
24 | I npai rnment by the Anerican Medical Association shall be used.
25 | Determ nation of pernanent inpairnment under this schedul e nust
26 | be made by a physician |licensed under chapter 458, a doctor of
27 | osteopathic nedicine licensed under chapters 458 and 459, a
28 | chiropractic physician |licensed under chapter 460, a podiatric
29 | physician |icensed under chapter 461, an optonetrist |icensed
30 | under chapter 463, or a dentist |licensed under chapter 466, as
31| appropriate considering the nature of the injury. No other

28
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persons are authorized to render opinions regarding the
exi stence of or the extent of permanent inpairnent.

3. Al inpairnent incone benefits shall be based on an
i mpai rnent rating using the inpairnment schedule referred to in
subparagraph 2. |npairnent incone benefits are paid weekly at
a the rate equal to 100 ef—56 percent of the enployee's
conpensati on rat e, average—weekt-y—tenporary—tota—disabi-ty

benef++t not to exceed the maxi mum weekly benefit under s.

440. 12, however, such benefits shall be reduced by 50 percent

for each week in which the enpl oyee has earned incone equal to

or in excess of the enployee's average weekly wage or the

enpl oyee has unjustifiably refused enpl oynent in which the

enpl oyee woul d have earned such income. An enpl oyee's

entitlenent to inpairnment incone benefits begins the day after
t he enpl oyee reaches maxi mum nedi cal i nprovenent or the
expiration of tenporary benefits, whichever occurs earlier

and continues until the earlier of:

a. The expiration of a period conputed at the rate of
3 weeks for each percentage point of inpairnent; or

b. The death of the enpl oyee.

4. After the enployee has been certified by a doctor
as havi ng reached nmaxi num nedi cal inprovenent or 6 weeks
before the expiration of tenporary benefits, whichever occurs
earlier, the certifying doctor shall evaluate the condition of
t he enpl oyee and assign an inpairnent rating, using the
i mpai rnent schedul e referred to in subparagraph 2.
Conpensation is not payable for the nental, psychol ogical, or
enotional injury arising out of depression from being out of
work or from any preexisting nental, psychol ogical, or

enotional condition. If the certification and eval uation are

perforned by a doctor other than the enployee's treating
29
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1| doctor, the certification and eval uati on nust be submtted to
2| the treating doctor, and the treating doctor nust indicate

3 | agreenent or disagreenent with the certification and

4 | evaluation. The certifying doctor shall issue a witten report
5]to the division, the enpl oyee, and the carrier certifying that
6 | maxi mum nedi cal inprovenent has been reached, stating the

7| inpairnment rating, and providing any other infornmation

8| required by the division. If the enpl oyee has not been

9| certified as having reached maxi nrum nedi cal i nprovenent before
10| the expiration of 102 weeks after the date tenporary total

11| disability benefits begin to accrue, the carrier shall notify
12 | the treating doctor of the requirenents of this section.

13 5. The carrier shall pay the enpl oyee i npairnent

14 | incone benefits for a period based on the inpairnent rating.
15 6. The division may by rule specify forms and

16 | procedures governing the nethod of paynent of wage |oss and
17 | i mpai rnent benefits for dates of accidents before January 1,
18 | 1994, and for dates of accidents on or after January 1, 1994.
19 (b) Suppl enental benefits.--

20 1. Al supplenental benefits nmust be paid in

21| accordance with this subsection. An enployee is entitled to
22 | suppl enental benefits as provided in this paragraph as of the
23 | expiration of the inpairnent period, if:

24 a. The enployee has an inpairnent rating fromthe

25 | conpensabl e injury of 20 percent or nore as determ ned

26 | pursuant to this chapter

27 b. The enpl oyee has not returned to work or has

28 | returned to work earning | ess than 80 percent of the

29 | enpl oyee' s average weekly wage as a direct result of the

30 | enpl oyee' s inpairnment; and

31
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c. The enployee has in good faith attenpted to obtain
enpl oynent comensurate with the enployee's ability to work.

2. If an enployee is not entitled to suppl enental
benefits at the tine of paynent of the final weekly inpairnent
i ncone benefit because the enployee is earning at |east 80
percent of the enployee's average weekly wage, the enpl oyee
may becone entitled to supplenental benefits at any tine
within 1 year after the inpairnment incone benefit period ends
if:

a. The enpl oyee earns wages that are |less than 80
percent of the enployee's average weekly wage for a period of
at | east 90 days;

b. The enpl oyee neets the other requirenents of
subparagraph 1.; and

c. The enployee's decrease in earnings is a direct
result of the enpl oyee's inpairnent fromthe conpensabl e
injury.

3. If an enployee earns wages that are at |east 80
percent of the enployee's average weekly wage for a period of
at | east 90 days during which the enpl oyee is receiving
suppl enental benefits, the enpl oyee ceases to be entitled to
suppl enental benefits for the filing period. Supplenenta
benefits that have been termninated shall be reinstated when
t he enpl oyee satisfies the conditions enunerated in
subparagraph 2. and files the statenent required under
subparagraph 5. Notwi thstanding any other provision, if an
enpl oyee is not entitled to supplenental benefits for 12
consecutive nonths, the enployee ceases to be entitled to any
addi tional inconme benefits for the conpensable injury. If the
enpl oyee is discharged within 12 nonths after |osing
entitlenent under this subsection, benefits may be reinstated

31
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if the enpl oyee was discharged at that tine with the intent to
deprive the enpl oyee of supplenental benefits.

4. During the period that inpairnment incone benefits
or suppl enental incone benefits are being paid, the carrier
has the affirmative duty to deternine at |east annually
whet her any extended unenpl oynent or underenpl oynent is a
direct result of the enployee's inpairment. To acconplish this
pur pose, the division may require periodic reports fromthe
enpl oyee and the carrier, and it nmay, at the carrier's
expense, require any physical or other exam nations,
vocati onal assessnents, or other tests or di agnoses necessary
to verify that the carrier is performng its duty. Not nore
than once in each 12 cal endar nonths, the enpl oyee and the
carrier may each request that the division review the status
of the enpl oyee and deternine whether the carrier has
perforned its duty with respect to whether the enployee's
unenpl oynent or underenploynent is a direct result of
i mpai rnent fromthe conpensable injury.

5. After the initial determination of suppl enental
benefits, the enployee nust file a statenent with the carrier
stating that the enpl oyee has earned | ess than 80 percent of
t he enpl oyee's average weekly wage as a direct result of the
enpl oyee's inpairnment, stating the amount of wages the
enpl oyee earned in the filing period, and stating that the
enpl oyee has in good faith sought enpl oyment conmensurate with
the enployee's ability to work. The statenment nust be filed
gquarterly on a formand in the manner prescribed by the
di vision. The division may nodify the filing period as
appropriate to an individual case. Failure to file a statenent
relieves the carrier of liability for suppl enental benefits
for the period during which a statenent is not fil ed.
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6. The carrier shall begin paynent of suppl enental
benefits not later than the seventh day after the expiration
date of the inpairnent incone benefit period and shal
continue to tinely pay those benefits. The carrier nmay request
a nedi ati on conference for the purpose of contesting the
enpl oyee's entitlenent to or the anount of supplenental incone
benefits.

7. Suppl enental benefits are calculated quarterly and
pai d nmont hly. For purposes of cal cul ati ng suppl enent al
benefits, 80 percent of the enployee's average weekly wage and
t he average wages the enpl oyee has earned per week are
conpared quarterly. For purposes of this paragraph, if the
enpl oyee is offered a bona fide position of enploynent that
the enpl oyee i s capable of perfornming, given the physica
condition of the enployee and the geographic accessibility of
the position, the enpl oyee's weekly wages are consi dered
equi val ent to the weekly wages for the position offered to the
enpl oyee.

8. Suppl enmental benefits are payable at the rate of 80
percent of the difference between 80 percent of the enployee's
aver age weekly wage determ ned pursuant to s. 440.14 and the
weekl y wages the enpl oyee has earned during the reporting
period, not to exceed the maxi mum weekly incone benefit under
s. 440.12.

9. The division may by rule define terns that are
necessary for the admnistration of this section and forns and
procedures governi ng the nethod of paynent of supplenenta
benefits for dates of accidents before January 1, 1994, and
for dates of accidents on or after January 1, 1994.

(c) Duration of tenporary inpairnment and suppl enenta
i ncone benefits.--The enployee's eligibility for tenporary
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benefits, inpairnment incone benefits, and suppl enental
benefits term nates on the expiration of 401 weeks after the
date of injury. At no tine shall an enployee be eligible to

receive both permanent and total disability and inpairnent

benefits. |f an enployee is either adjudicated by a judge of

conpensation clainms or accepted by a carrier as pernanently

and totally disabled, the carrier shall be entitled to a

credit for any inpairnment benefits previously paid.
Section 12. Subsection (2) of section 440.185, Florida
Statutes, is anended to read:

440.185 Notice of injury or death; reports; penalties
for violations.--

(2) Wthin 7 days after actual know edge of injury or
death, the enployer shall report such injury or death to its
carrier, in a format prescribed by the division, and shal
provide a copy of such report to the enployee or the
enpl oyee's estate. The report of injury shall contain the
followi ng information:

(a) The nane, address, and busi ness of the enployer;

(b) The nane, social security nunber, street, mailing
addr ess, tel ephone nunber, and occupation of the enpl oyee;

(c) The cause and nature of the injury or death;

(d) The year, nonth, day, and hour when, and the
particular locality where, the injury or death occurred; and

(e) A record of the enployee's earnings for the 13

weeks before the date of injury; and

(f) ey Such other information as the division nay
require by rule.

The carrier shall, within 14 days after the enpl oyer's receipt
of the formreporting the injury, file the information
34
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required by this subsection with the division in Tall ahassee.
However, the division may by rule provide for a different
reporting systemfor those types of injuries which it
determ nes should be reported in a different nanner and for
t hose cases which involve ninor injuries requiring
prof essional nedical attention in which the enpl oyee does not
| ose nmore than 7 days of work as a result of the injury and is
able to return to the job i mMmediately after treatnent and
resune regul ar work.

Section 13. Section 440.191, Florida Statutes, is
amended to read:

440. 191 Enpl oyee Assi stance and Onbudsman O fice. --

(1)(a) In order to effect the self-executing features
of the Wbrkers' Conpensation Law, this chapter shall be
construed to pernit injured enpl oyees and enpl oyers or the
enpl oyer's carrier to resolve di sagreenents wi thout undue
expense, costly litigation, or delay in the provisions of
benefits. It is the duty of all who participate in the
wor kers' conpensation system including, but not limted to,
carriers, service providers, health care providers, nmanaged
care arrangenents, attorneys, enployers, and enpl oyees, to

attenpt to resol ve disagreenents in good faith and to
cooperate with the division's efforts to resol ve di sagreenents
between the parties. The division may by rul e prescribe
definitions that—are necessary for the effective

adnmi ni stration of this section.

(b) An Enpl oyee Assistance and Onbudsman Office is
created within the Division of Wirkers' Conpensation to inform
and assist injured workers, enployers, carriers, ant health
care providers, and nanaged care arrangenents in fulfilling

their responsibilities under this chapter. The division may by
35
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rule specify forns and procedures for administering reguests

fer—assistance—provided—by this section
(c) The Enpl oyee Assistance and QOrbudsnan O ficer

Bviston—of—\VW+rkers—Conpensation,shal | be a resource
available to all enployees who participate in the workers
conpensation system and shall take all steps necessary to
educate and di ssemnate infornmation to enpl oyees and

enpl oyers. Upon receiving a notice of injury or death, the

Enpl oyee Assi stance and Onbudsnman O fice is authorized to

initiate contact with the injured enpl oyee or enpl oyee's

representative to discuss rights and responsibilities of the

enpl oyee under this chapter and the services avail abl e through

t he Enpl oyee Assi stance and QOrbudsnman O fi ce.
(2) e I i - .
I T I o I I I I I
I ey I : ot e et I
this—seetion—
(a)ftb)y If at any time the enployer or its carrier

fails to provide benefits to which the enpl oyee believes she
or he is entitled, the enployee nay shatH contact the office
to request assistance in resolving the dispute. The office may
shaH—investigate—the—dispute—and—sha-t attenpt to facilitate
an agreenent between the enpl oyee and the enployer or carrier
The enpl oyee, the enployer, and the carrier shall cooperate
with the office and shall tinely provide the office with any
docunents or other information that it nmay require in
connection with its efforts under this section

(b) te) The office may request ecoenpel parties to attend
conferences in person or by tel ephone in an attenpt to resol ve
di sputes quickly and in the nost efficient nmanner possible.
Settl enment agreenents resulting fromsuch conferences nust be
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1| subnitted to the Ofice of the Judges of Conpensation O ains
2| for approval.

3 (c) td)y The Enpl oyee Assi stance and Orbudsman O fice

4 | may assign an onbudsman to assist the enployee in resolving

5| the dispute. H—thedispute—i+snot—resohved—wthin30—tdays

6 | after—the—enptoyee—contacts—the—offi+eeThe onbudsman my

7 | shatt+, at the enployee's request, assist the enployee in

8| drafting a petition for benefits and explain the procedures

9] for filing petitions. The—divisron—tmay—byrute—determine—the
10 | rethod—used—to—catcutate—the—30-—day—periot-—The Enpl oyee

11 | Assi stance and Onbudsnman Ofice nmay not represent enpl oyees

12 | before the judges of conpensation clains. An enpl oyer or

13 | carrier nmay not pay any attorneys' fees on behalf of the

14 | enpl oyee for services rendered or costs incurred in connection
15| with this section, unless expressly authorized el sewhere in
16 | this chapter.

17 Section 14. Subsections (1), (2), (5), (7), and (8) of
18 | section 440.192, Florida Statutes, are anended, and subsection
19 ] (9) is added to said section, to read:

20 440.192 Procedure for resolving benefit disputes.--

21 (1) Subject to s. 440.191, any enpl oyee who has not

22 | received a benefit to which the enpl oyee believes she or he is
23| entitled under this chapter shall file by certified mail, or
24 | by el ectronic neans approved by the Deputy Chief Judge, with
25| the Ofice of the Judges of Conpensation Clains a petition for
26 | benefits which neets the requirenents of this section. The
27 | division shall informenpl oyees of the location of the Ofice
28 | of the Judges of Conpensation Cainms for purposes of filing a
29 | petition for benefits. The enpl oyee shall also serve copies
30| of the petition for benefits by certified mail, or by

31| el ectronic means approved by the Deputy Chief Judge, upon the
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enpl oyer, and the enployer's carrier, and the Ofice of the

Judges of Conpensation Cainms. The Deputy Chi ef Judge shal

refer the petitions to the judges of conpensation clains.
(2) Upon receipt of a petition, the Ofice of the

Judges of Conpensation Cainms shall review each petition and
shal | dism ss each petition or any portion of such a petition
upon the judge's own notion or upon the notion of any party,
that does not on its face specifically identify or itenize the
fol | owi ng:

(a) Nane, address, telephone nunber, and soci al
security nunber of the enpl oyee.

(b) Nane, address, and tel ephone nunber of the
enpl oyer.

(c) A detailed description of the injury and cause of
the injury, including the | ocation of the occurrence and the
date or dates of the accident.

(d) A detailed description of the enpl oyee's job, work
responsibilities, and work the enpl oyee was perform ng when
the injury occurred.

(e) The tine period for which conpensation and the
specific classification of conpensation were not tinely
provi ded.

(f) Date of maxi mum nedi cal inprovenent, character of
disability, and specific statenent of all benefits or
conpensation that the enpl oyee is seeking.

(g) Al specific travel costs to which the enpl oyee
believes she or he is entitled, including dates of travel and
pur pose of travel, neans of transportation, and nil eage and
including the date the request for nileage was filed with the
carrier and a copy of the request filed with the carrier
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(h) Specific listing of all nedical charges all eged
unpai d, including the nane and address of the nedica
provider, the anmounts due, and the specific dates of
treat ment.

(i) The type or nature of treatnent care or attendance
sought and the justification for such treatnent. If the
enpl oyee is under the care of a physician for the injury

i dentified under paragraph (c), a copy of the physician's

request, authorization, or reconmendation for treatnment, care,

or attendance nust acconpany the petition.

(j) Specific explanation of any other disputed issue
that a judge of conpensation clainms will be called to rule
upon.

(k) Any other information and docunentation the Deputy

Chi ef Judge may require by rule.

The disnissal of any petition or portion of such a petition
under this section is wi thout prejudice and does not require a
heari ng.

(5) Al notions to disnmiss nmust state with
particularity the basis for the notion. The judge of
conpensation clainms shall enter an order upon such notions
wi t hout hearing, unless good cause for hearing is shown. Wen
any petition or portion of a petition is dismssed for |ack of
specificity under this subsection, the claimant nust be
al l oned 20 days after the date of the order of dismissal in
which to file an anended petition. Any grounds for dism ssa
for lack of specificity under this section which are not
asserted within 45 36 days after receipt of the petition for
benefits are thereby waived.
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1 (7) Notwithstanding the provisions of s. 440.34, a
2 | judge of conpensation clains may not award attorney's fees
3 | payabl e by the carrier for services expended or costs incurred
4 | prior to the filing of a petition that—dees not neeting feet
5| the requirenents of this section
6 (8 Wthin 30 4 days after receipt of a petition for
7 | benefits by certified mail, the carrier nust either pay the
8 | requested benefits without prejudice to its right to deny
9| within 120 days fromreceipt of the petition or file a
10 | response to petition with the Office of the Judges of
11 | Conpensation Clains. The carrier nust list all benefits
12 | requested but not paid and explain its justification for
13 | nonpaynent in the response to petition. A carrier that does
14 | not deny conpensability in accordance with s. 440.20(4) is
15 | deened to have accepted the enployee's injuries as
16 | conpensabl e, unless it can establish material facts rel evant
17 | to the issue of conpensability that could not have been
18 | di scovered through reasonabl e investigation within the 120-day
19 | period. The carrier shall provide copies of the response to
20| the filing party, enployer, and claimant by certified mail
21 (9) Unless stipulated to in witing by the parti es,
22 | only clainms which have been properly raised by a petition for
23 | benefits and have undergone nedi ati on may be consi dered for
24 | adjudication by a judge of conpensation clai ns.
25 Section 15. Subsection (11) of section 440.20, Florida
26 | Statutes, is anended to read:
27 440.20 Tinme for paynent of conpensation; penalties for
28 | late paynent. --
29 (11)(a) Wien a clainmant is not represented by counsel
30| upon joint petition of all interested parties, a | unp-sum
31| paynent in exchange for the enployer's or carrier's rel ease
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fromliability for future nedical expenses, as well as future
payments of conpensati on expenses and any ot her benefits
provi ded under this chapter, shall be allowed at any tine in
any case in which the enployer or carrier has filed a witten
notice of denial within 120 days after the enpl oyer receives
notice of the injury, and the judge of conpensation clains at
a hearing to consider the settlenent proposal finds a
justiciable controversy as to |legal or nedical conpensability
of the clainmed injury or the alleged accident. The enpl oyer
or carrier may not pay any attorney's fees on behalf of the
claimant for any settlenent under this section unless
expressly authorized el sewhere in this chapter. Upon the joint
petition of all interested parties and after giving due

consideration to the interests of all interested parties, the
j udge of conpensation clainms nay enter a conpensation order
approvi ng and aut hori zing the discharge of the liability of
t he enpl oyer for conpensation and renedial treatnment, care,
and attendance, as well as rehabilitation expenses, by the

payrment of a lunp sum The judge of conpensation clains shal

not approve settlenent proposals, including any stipul ations

or agreenents between the parties or between a clai nant and

his or her attorney related to a settlenent, which provide for

an attorney's fee in excess of the anpbunt pernitted in s.

440. 34. Such a conpensation order so entered upon joint
petition of all interested parties is not subject to
nodi fication or review under s. 440.28. If the settlenent
proposal together with supporting evidence is not approved by
the judge of conpensation clains, it shall be considered void.
Upon approval of a lunp-sumsettlenent under this subsection
the judge of conpensation clains shall send a report to the
Chi ef Judge of the anpbunt of the settlenment and a statenent of
41
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1| the nature of the controversy. The Chi ef Judge shall keep a

2| record of all such reports filed by each judge of conpensation
3| clains and shall subnmit to the Legislature a sutmmary of al

4| such reports filed under this subsection annually by Septenber
51 15.

6 (b) When a clainmant is not represented by counsel

7 | upon joint petition of all interested parties, a |unp-sum

8 | paynent in exchange for the enployer's or carrier's rel ease

9| fromliability for future nedical expenses, as well as future
10 | paynents of conpensation and rehabilitati on expenses, and any
11 | other benefits provided under this chapter, nay be allowed at
12 ) any tine in any case after the injured enpl oyee has attained
13 | maxi num nedi cal inprovenent. An enployer or carrier nmay not

14 | pay any attorney's fees on behalf of the claimnt for any

15| settlenent, unless expressly authorized el sewhere in this

16 | chapter. The judge of conpensation clains shall not approve
17 | settl enent proposals, including any stipul ations or agreenents
18 | between the parties or between a clainmant and his or her

19 | attorney related to the settlenent proposal, which provide for
20| an attorney's fee in excess of the anount permtted in s.

21| 440. 34. A conpensation order so entered upon joint petition of
22| all interested parties shall not be subject to nodification or
23 | review under s. 440.28. However, a judge of conpensation

24 | clains is not required to approve any award for | unp-sum

25 | paynent when it is determ ned by the judge of conpensation

26 | clains that the paynent being nmade is in excess of the value
27 | of benefits the claimnt would be entitled to under this

28 | chapter. The judge of conpensation clains shall nmake or cause
29 | to be made such investigations as she or he considers

30 | necessary, in each case in which the parties have stipul at ed
31| that a proposed final settlenent of liability of the enpl oyer
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1| for conpensation shall not be subject to nodification or

2| review under s. 440.28, to determnm ne whether such fina

3| disposition will definitely aid the rehabilitation of the

4] injured worker or otherwise is clearly for the best interests
5] of the person entitled to conpensation and, in her or his

6 | discretion, may have an investigation nade by the

7 | Rehabilitation Section of the Division of Wrkers

8 | Conpensation. The joint petition and the report of any

9| investigation so nade will be deened a part of the proceeding.
10 | An enployer shall have the right to appear at any hearing

11 | pursuant to this subsection which relates to the discharge of
12 | such enployer's liability and to present testinobny at such

13 | hearing. The carrier shall provide reasonable notice to the
14 | enpl oyer of the tinme and date of any such hearing and inform
15| the enployer of her or his rights to appear and testify. The
16 | probability of the death of the injured enpl oyee or other

17 | person entitled to conpensation before the expiration of the
18 | period during which such person is entitled to conpensation
19 | shall, in the absence of special circunstances maki ng such

20 | course inproper, be determined in accordance with the nost

21 | recent United States Life Tabl es published by the Nationa

22| Ofice of Vital Statistics of the United States Departnent of
23 | Health and Hurman Services. The probability of the happening of
24 | any ot her contingency affecting the anobunt or duration of the
25 | conpensation, except the possibility of the remarriage of a
26 | surviving spouse, shall be disregarded. As a condition of

27 | approving a | unp-sum paynent to a surviving spouse, the judge
28 | of conpensation clains, in the judge of conpensation clains'
29 | discretion, nay require security which will ensure that, in
30| the event of the remarriage of such surviving spouse, any

31 | unaccrued future paynents so paid may be recovered or recouped
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by the enployer or carrier. Such applications shall be
consi dered and deternined in accordance with s. 440. 25.

(c) Notwithstanding s. 440.21(2), when a claimant is
represented by counsel, the claimant may waive all rights to
any and all benefits under this chapter by entering into a
settl enment agreenent releasing the enployer and the carrier
fromliability for workers' conpensation benefits in exchange
for a lunp-sum paynent to the clainmant. Upon witten request

of the claimant, the judge of conpensation clai ns shal

approve the settlenent agreenent if, in the discretion of the

judge of conpensation clains, the settlenent agreenent is in

the best interest of the clainant. If the clai nant does not

request in witing the approval of the settlenent agreenent by

t he judge of conpensation clains,the settlenent agreenent

requires approval by the judge of conpensation clainms only as
to the attorney's fees paid to the claimant's attorney by the
claimant. If the claimant has requested in witing approval of

the settlenent by the judge of conpensation clains, the judge

of conpensation clains may require additional information from

the parties in support of the settlenent to deternine that the

settlenent is in the best interest of the clainant. If the

cl ai mant has not requested in witing approval by the judge of

conpensation clains,the parties need not subnit any

i nformati on or docunentation in support of the settlenent,
except as needed to justify the anmobunt of the attorney's fees.
Nei t her the enployer nor the carrier is responsible for any
attorney's fees relating to the settlenent and rel ease of
clainms under this section. Paynent of the |unp-sum settlenent
anount nust be made within 14 days after the date the judge of
conpensation clains nails the order approving the attorney's
fees. Any order entered by a judge of conpensation clains
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1| approving the attorney's fees as set out in the settlenent

2 | under this subsection is not considered to be an award and is
3| not subject to nodification or review The judge of

4 | conpensation clains shall report these settlenents to the

5| Deputy Chief Judge in accordance with the requirenments set

6| forth in paragraphs (a) and (b). Settlements entered into

7 | under this subsection are valid and apply to all dates of

8 | acci dent.

9 (d)1. Wth respect to any lunp-sum settl enent under

10 | this subsection, a judge of conpensation clains nust consider
11| at the tine of the settlenent, whether the settl enent

12 | al l ocation provides for the appropriate recovery of child

13 | support arrearages. Neither the enployer nor the carrier has a
14 | duty to investigate or collect information regarding child

15 | support arrearages.

16 2. Wien reviewing any settlenent of |unp-sum paynent
17 | pursuant to this subsection, judges of conpensation clains

18 | shall consider the interests of the worker and the worker's
19| fanily when approving the settlenent, which nust consider and
20 | provide for appropriate recovery of past due support.

21 (e) This section applies to all clains that the

22 | parties have not previously settled, regardl ess of the date of
23 | acci dent.

24 Section 16. Subsections (1), (3), and (4) of section
25| 440.25, Florida Statutes, are anended to read:

26 440.25 Procedures for nediation and hearings. --

27 (1) Wthin 90 2% days after a petition for benefits is
28 | filed under s. 440.192, a nediation conference concerni ng such
29 | petition shall be held. Wthin 7 days after such petition is
30| filed, the judge of conpensation clains shall notify the

3l | interested parties by order requiring nediation that a
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nedi ati on conference concerning such petition will be held
unl ess the parties have provided the Ofice of the Judges of

Conpensation Clains with a copy of the private nediation

report showing that a nediati on pursuant to subparagraph

(3)(b)1. or subparagraph (3)(b)2. has been hel d concerning

such petition. Such order requiring nediati on netiee shal
gi ve the date by whi ch—tirwe—ant—toecation—of the nedi ation

conference nmust be held and shal | —Sueh—noetiee—+ay be served

personal |y upon the interested parties or may be sent to the

interested parties by mail. Continuances may be granted only

if the requesting party denonstrates to the judge of

conpensation clains that the reason for requesting the

conti nuance arises fromcircunstances beyond the party's

control. Any order granting a continuance nmust set forth the

date of the reschedul ed nedi ati on conference. A nediation

conference may not be used solely to nediate attorney's fees.

Claimants residing 60 or nore mles fromthe site of the

nedi ati on, or the etaiwant—oe+r—the adjuster of the enpl oyer or
carrier whose principal place of enploynent is 60 or nore
mles fromthe site of the nedi ati on, nay—at—the—wedi-ator—s
th-—seretionattend the nedi ati on conference by tel ephone or

if agreed to by the parties, other electronic neans. d ai mants

residing less than 60 mles fromthe site of the nediation, or

the adjuster of the enployer or carrier whose principal place

of enploynent is less than 60 mles fromthe site of the

nedi ation, may attend the nediati on conference only by

tel ephone or, if agreed to by the parties, other electronic

neans at the nediator's discretion and for good cause shown.

(3)(a) Such nediation conference shall be conducted
informal |y and shall dees not require the use of formal rules
of evidence or procedure. Any information fromthe files,
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1| reports, case summaries, nediator's notes, or other

2 | communications or materials, oral or witten, relating to a

3 | nediation conference under this section obtained by any person
4 | performng nediation duties is privileged and confidential and
5] may not be disclosed without the witten consent of al

6| parties to the conference. Any research or evaluation effort

7| directed at assessing the nediation program activities or

8 | performance nmust protect the confidentiality of such

9] information. Each party to a nediation conference has a

10| privilege during and after the conference to refuse to

11| disclose and to prevent another from di scl osing conmuni cations
12 | made during the conference whether or not the contested issues
13 | are successfully resolved. This subsection and paragraphs

14 ] (4)(a) and (b) shall not be construed to prevent or inhibit

15| the discovery or admssibility of any information that—s

16 | ot herwi se subject to discovery or that—s adni ssi bl e under

17 | applicable law or rule of procedure, except that any conduct
18 | or statenents nmade during a nmediation conference or in

19 | negotiations concerning the conference are inadm ssible in any
20 | proceedi ng under this chapter

21 (b)1. Unless the parties conduct a private nedi ation

22 | under subparagraph 2., nediation shall be conducted by a

23 | nedi ator selected by the Deputy Chief Judge from anpng

24 | nedi at or s Fhe—birector—of—the bivision—of —Admnistrative

25 | Hearings——shatt——seleect—anedi-ator—TFhenediator—shat-—be

26 | enployed on a full-tinme basis by the Ofice of the Judges of
27 | Conpensation Cains. A nediator nust be a nenber of The

28 | Florida Bar for at least 5 years and nust conplete a nediation
29 | training program approved by the Director of the Division of
30 | Administrative Hearings. Adjunct nediators nmay be enpl oyed by
31| the Ofice of the Judges of Conpensation Clains on an
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1| as-needed basis and shall be selected froma |list prepared by
2| the Director of the Division of Adm nistrative Hearings. An

3 | adj unct nedi ator nust be independent of all parties

4 | participating in the nediation conference. An adjunct nediator
5] must be a nmenber of The Florida Bar for at |least 5 years and
6 | nust conplete a nediation training program approved by the

7| Director of the Division of Adnministrative Hearings. An

8 | adj unct nediator shall have access to the office, equipnent,

9| and supplies of the judge of conpensation clains in each

10 | district.

11 2. |If the parties agree or if no nediators under

12 | subparagraph 1. are available to conduct the required

13| nediation within the period specified in this section, the

14 | parties shall hold a nediation conference at the enployer's or
15 ) carrier's expense within the 90-day period set for nediation
16 | The nedi ati on conference shall be conducted by a nediator

17 | certified under s. 44.106 as a circuit court nedi ator under

18 | Rul e 10.100(c) of the Florida Rules of Certified and Court

19 | Appointed Mediators. If the parties do not agree upon a

20 | nediator or a date of nediation within 10 days after the date
21| of the order requiring nediation as set forth in subsection
22 |(1), the claimant shall notify the judge in witing and the

23 | judge shall appoint a nediator neeting the requirenents of

24 | this subparagraph within 7 days.

25 3. Mediations under subparagraph 2. are considered a
26 | private nediation substituting for a state nediation and the
27 | private nedi ator and parties are bound by the applicable rules
28 | and laws regarding initial nmandatory state nediation

29 | including the filing of a nediation report under Rule 4.370 of
30| the Florida Rules of Certified and Court Appoi nted Mediators
31| by the nediator and the rul es concerning continuances under
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1| subsection (1). Nothing in this section shall be construed to
2| restrict the rights of parties to voluntarily nedi ate cases

3| privately, with or without a pending petition for benefits,

4| with no intention to substitute for the initial nmandatory

5| nediation, in which case the requirenents of this subparagraph
6 | do not apply and an inpasse does not trigger the setting of a
7 | heari ng.

8 4. In the event both parties agree to the results of

9| the nediation conference, the results efthernediation

10 | eenference shall be binding and neither party shall have a

11| right to appeal the results. In the event either party refuses
12| to agree to the results of the nediation conference, the

13 | results of the nediation conference as well as the testinony,
14 | witnesses, and evidence presented at the conference shall not
15 | be admissible at any subsequent proceeding on the claim The
16 | nedi ator shall not be called in to testify or give deposition
17 | to resolve any claimfor any hearing before the judge of

18 | conpensation clains. The enployer nmay be represented by an

19 | attorney at the nediation conference if the enployee is also
20 | represented by an attorney at the nediati on conference.
21 (c) The parties shall conplete and file the pretrial
22 | stipulations at the conclusion of the nmediation conference if
23| any clains in any filed petition, except for attorney's fees
24 | and costs, have not been settled and remain unresolved. It is
25| the responsibility of the parties, not the nediator, to file
26 | the pretrial stipulation. If the nediation conference is not
27 | conducted at the Ofice of the Judges of Conpensation C ains,
28 | the parties shall mail the pretrial stipulations to the
29 | judge's office on the sane day the conference is held
30| following the nediation conference. The judge of conpensation
31| clains may sanction a party or both parties for failure to
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conplete the pretrial stipulations before the concl usion of

t he nmedi ati on conf erence.

(4)(a) If the parties fail to agree upon witten

subm ssion of pretrial stipulations at the nediation
conf erence, en—the—10th—dayfoetowng—comencerent—of
H-atien—t] . . r I I I !

t he judge of conpensation clains shall order hotd a pretrial

hearing to occur within 14 days after the date of the

nedi ati on. The judge of conpensation clains shall give the
interested parties at |east 7 days' advance notice of the
pretrial hearing by mail. At the pretrial hearing, the judge
of conpensation clains shall, subject to paragraph (b), set a
date for the final hearing that allows the parties at |east 30
days to conduct discovery unless the parties consent to an
earlier hearing date.

(b) The final hearing nust be held and concl uded
wi thin 90 45 days after the nediation conference is held

pret+riat—hearing. Continuances may be granted only if the

requesting party denonstrates to the judge of conpensation

clains that the reason for requesting the continuance arises
fromcircunstances beyond the party's control. Any order
granting a continuance nust set forth the date and tine of the

reschedul ed hearing. If a judge of conpensation clains grants

two or nore continuances to a requesting party, the judge of

conpensation clainms shall report such continuances to the

Deputy Chi ef Judge. The written consent of the clainmant nust

be obtai ned before any request is granted for an additiona
conti nuance after the initial continuance has been granted.
(c) The judge of conpensation clains shall give the
interested parties at |east 7 days' advance notice of the
final hearing, served upon the interested parties by mail.
50
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1 (d) The final hearing shall be held within 210 days

2| after receipt of the petition for benefits in the county where
3| the injury occurred, if the injury occurred in this state,

4 | unl ess otherwi se agreed to between the parties and authorized
5| by the judge of conpensation clains in the county where the

6| injury occurred. If the injury occurred outside wthout the

7| state and is one for which conpensation is payable under this
8 | chapter, then the final hearing abeve—referred—+o may be held
9]in the county of the enployer's residence or place of

10 | business, or in any other county of the state that whieh wll,
11 ) in the discretion of the Deputy Chief Judge, be the nost

12 | convenient for a hearing. The final hearing shall be conducted
13| by a judge of conpensation clains, who shall, within 30 days
14 | after final hearing or closure of the hearing record, unless
15| otherwi se agreed by the parties, enter a final order on the

16 | nerits of the disputed issues. The judge of conpensation

17 | clains may enter an abbreviated final order in cases in which
18 | conpensability is not disputed. Either party may request

19 | separate findings of fact and conclusions of law. At the final
20 | steh hearing, the clainmant and enpl oyer may each present

21 | evidence in respect of the clains presented by the petition

22 | for benefits stueh—etat-m and nmay be represented by any attorney
23 | authorized in witing for such purpose. Wen there is a

24 | conflict in the nedical evidence submitted at the hearing, the
25| provisions of s. 440.13 shall apply. The report or testinony
26 | of the expert nedical advisor shall be nade a part of the

27 | record of the proceeding and shall be given the sane

28 | consi deration by the judge of conpensation clains as is

29 | accorded ot her nedical evidence subnmtted in the proceeding;
30| and all costs incurred in connection with such exanination and
31| testinony may be assessed as costs in the proceeding, subject
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1| to the provisions of s. 440.13. No judge of conpensation

2] clains may nake a finding of a degree of pernanent inpairnent
3| that is greater than the greatest permanent inpairnent rating
4| given the claimnt by any exanining or treating physician

5| except upon stipulation of the parties.

6 (e) The order neking an award or rejecting the claim
7| referred to in this chapter as a "conpensation order," shal

8| set forth the findings of ultimate facts and the nandate; and
9| the order need not include any other reason or justification
10| for such nmandate. The conpensation order shall be filed in the
11| Ofice of the Judges of Conpensation O ains at Tall ahassee. A
12 | copy of such conpensation order shall be sent by mail to the
13 | parties and attorneys of record at the | ast known address of
14 | each, with the date of nmmiling noted thereon

15 (f) Each judge of conpensation clains is required to
16 | subnmit a special report to the Deputy Chief Judge in each

17 | contested workers' conpensation case in which the case is not
18 | determined within 30 days of final hearing or closure of the
19 | hearing record. Said formshall be provided by the director of
20| the Division of Adnministrative Hearings and shall contain the
21 | nanmes of the judge of conpensation clains and of the attorneys
22 | involved and a brief explanation by the judge of conpensation
23| clains as to the reason for such a delay in issuing a fina
24 | order.
25 (g) Notwithstandi ng any other provision of this
26 | section, the judge of conpensation clains nmay require the
27 | appearance of the parties and counsel before her or him
28 | without witten notice for an energency conference where there
29| is a bona fide energency involving the health, safety, or
30| wel fare of an enpl oyee. An energency conference under this
31
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section may result in the entry of an order or the rendering
of an adjudication by the judge of conpensation clai ns.

(h) To expedite dispute resolution and to enhance the
sel f-executing features of the Wirkers' Conpensation Law, the
Deputy Chi ef Judge shall nake provision by rule or order for
the resolution of appropriate notions by judges of
conpensation clainms wthout oral hearing upon subm ssion of
brief witten statenents in support and opposition, and for
expedi ted di scovery and docketi ng.

(i) To further expedite dispute resolution and to
enhance the self-executing features of the system those
petitions filed in accordance with s. 440.192 that involve a
claimfor benefits of $5,000 or less shall, in the absence of
conpel ling evidence to the contrary, be presuned to be
appropriate for expedited resolution under this paragraph; and
any other claimfiled in accordance with s. 440.192, upon the
written agreenent of both parties and application by either
party, may sinmlarly be resol ved under this paragraph. For
pur poses of expedited resolution pursuant to this paragraph
the Deputy Chi ef Judge shall make provision by rule or order
for expedited and linmted discovery and expedited docketing in
such cases. At least 15 days prior to hearing, the parties
shal | exchange and file with the judge of conpensation clains
a pretrial outline of all issues, defenses, and w tnesses on a
form adopted by the Deputy Chief Judge; provided, in no event
shal | such hearing be held w thout 15 days' witten notice to
all parties. No pretrial hearing shall be held. The judge of
conpensation clainms shall limt all argunent and presentation
of evidence at the hearing to a maxi mum of 30 minutes, and
such hearings shall not exceed 30 minutes in | ength. Neither
party shall be required to be represented by counsel. The
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enpl oyer or carrier nay be represented by an adjuster or other
qgualified representative. The enpl oyer or carrier and any
W tness may appear at such hearing by tel ephone. The rul es of
evi dence shall be liberally construed in favor of all ow ng
i ntroduction of evidence.

(j) A judge of conpensation clains, either upon the

notion of a party or the judge's own notion, may disniss a

petition for lack of prosecution if no petitions, responses,

notions, orders, requests for hearings, or notices of

deposition have been filed for a period of 12 nonths, unless

good cause is shown. Dismissals for |lack of prosecution are

wi thout prejudice and do not require a hearing.

(k) A judge of conpensation clains may not award

interest on unpaid nedical bills, nor may the amount of such

bills be used to cal cul ate the anmpbunt of interest awarded.

(1)1. Two or nopre opposing parties who are involved in

a workers' conpensation dispute nay agree in witing to submt

the controversy to voluntary binding dispute resolution in

lieu of litigation of the issues involved after the filing of

the petition for benefits, provided no constitutional issue is

i nvol ved.
2. |If the parties have entered into an agreenent which

provides, in the voluntary binding dispute resolution, a

net hod for appointing a nenber of The Florida Bar, in good

standing for nore than 5 years, to act as a judge in the

vol untary bindi ng dispute resolution, the judge of

conpensation clainms shall proceed with the appoi ntnent as

prescribed. The judge in the voluntary binding dispute

resolution shall be conpensated by the parties according to

the parties' agreenent and may admi nister oaths or

affirmati ons and conduct the proceedi ngs as provided by the
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1| rules of court. At the request of any party, the judge in the
2 | voluntary binding dispute resolution shall issue subpoenas for
3| the attendance of witnesses and for the production of books,
4 | records, docunents, and ot her evidence which may apply to the
5] court for orders conpelling attendance and production

6 | Subpoenas shall be served and shall be enforced in the nmanner
7 | provided by law. The judge in the voluntary binding dispute

8| resolution shall notify the parties of the tinme and the pl ace
9| for the voluntary binding dispute resolution hearing, shal

10 | conduct the hearing, nay determ ne any questions or issues,
11 | and shall render a final decision

12 3. The workers' conpensation rules of procedure shal
13 | apply to all proceedi ngs under this paragraph

14 4. Filing the agreenent and application for voluntary
15| binding dispute resolution does toll the running of the

16 | applicable statutes of linitation

17 5. Notwithstandi ng any other provisions of this

18 | section, disputes subnmtted to voluntary bindi ng dispute

19 | resol ution under this paragraph are not subject to mandatory
20 | nedi ati on.

21 6. The judge in the voluntary binding dispute

22 | resolution shall render a conpensation order as defined in s.
23| 440.25(4)(e) deternining the disputed i ssues. The conpensati on
24 | order is subject to enforcenent and appeal in the sane manner
25| as a conpensation order entered by a judge of conpensation

26 | cl ai ns.

27

28 | Regardl ess of the date benefits were initially requested,

29 | attorney's fees do not attach under this subsection until 30
30| days fromthe date the carrier or enployer, if self-insured,
31| receives the petition
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1 Section 17. Subsection (4) of section 440.29, Florida
2| Statutes, is anended to read:

3 440.29 Procedure before the judge of conpensation

4| clains.--

5 (4) Al nedical reports of authorized treating health
6 | care providers or independent nedi cal exam ners, whose nedica
7| opinion is submitted under s. 440.13(5)(e),relating to the

8 | clai mant and subj ect accident shall be received into evidence
9| by the judge of conpensation clains upon proper notion

10 | However, such records nmust be served on the opposing party at
11| | east 30 days before the final hearing. This section does not
12| limt any right of further discovery, including, but not

13| linmted to, depositions.

14 Section 18. Subsections (1) and (3) of section 440. 34,
15| Florida Statutes, are anended to read:

16 440.34 Attorney's fees; costs.--

17 (1) A fee, gratuity, or other consideration nmay not be
18 | paid for services rendered for a claimant in connection with
19 | any proceedi ngs arising under this chapter, unless approved as
20 | reasonabl e by the judge of conpensation clainms or court having
21| jurisdiction over such proceedi ngs. Except as provided by this
22 | subsection, any attorney's fee approved by a judge of

23 | conpensation clains for services rendered to a claimant shall
24 | be must equal to 20 percent of the f++st—$5000—ef—the anount
25| of the benefits secured, ordered, or agreed to by the partiesy
26 | 15percent—of —the next—$5,000—ofthe—ampunt—of—thebenefits

27 1 ey o f thet £

o8 I I  ded—dur et : I

29 | ¢ I Faim-is—fited I f thet £ I
30 | after—16—years. Howevers-The judge of conpensation clains may
31| approve an additional attorney's fee not to exceed $2, 000,
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based upon a reasonable hourly rate, if the judge of

conpensation clainms expressly finds that the fee, based upon

the total benefits secured, fails to fairly conpensate the

attorney and the benefits secured are | ess than $10,000. Only

in proceedings in which a carrier or enpl oyer denies that an

injury occurred for which conpensati on benefits are payabl e,

and the clainmant prevails on the issue of conpensability, in

addition to an attorney's fee equal to 20 percent of the

benefits secured, the judge of conpensation clains may award a

reasonabl e hourly rate attorney's fee, not to exceed $5, 000,

if the judge of conpensation clains expressly finds that the

attorney's fee, based on the benefits secured, fails to fairly
conpensate the attorney and shaH——coensider—the—fottowng

F . I I . I I
attorney—s—tee—+—nher—or—his—judgrentst he circunstances

of the particular case warrant such action. The judge of

conpensation clainms shall not approve a conpensation order, a

joint stipulation for lunp-sumsettlenent, a stipulation or

agreenent between a clainmant and his or her attorney, or any

ot her agreenment related to benefits under this chapter that

provides for an attorney's fee in excess of the anpunt

permitted by this section. -
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1 tey—The—experience,—reputation,—and—abitity—of—the

2 | tawer—or—tawyers—performng——Servieces—

3 tH—The—contingency—or—ecertainty—of—afee-

4 (3) |If any party the—<etaiwant should prevail in any

5| proceedi ngs before a judge of conpensation clains or court,

6 | there shall be taxed agai nst the nonprevailing party enptoeyer
7 | the reasonabl e costs of such proceedings, not to include the
8| attorney's fees ef—the—<ctatmant. A claimant shall be

9 | responsible for the paynent of her or his own attorney's fees,
10 | except that a claimant shall be entitled to recover a

11 | reasonabl e attorney's fee froma carrier or enployer:

12 (a) Against whom she or he successfully asserts a

13 | petition etaim for nedical benefits only, if the claimnt has
14| not filed or is not entitled to file at such tine a claimfor
15| disability, permanent inpairnment, wage-loss, or death

16 | benefits, arising out of the sane accident; or

17 (b) In any case in which the enployer or carrier files
18 | a response to petition denying benefits with the Ofice of the
19 | Judges of Conpensation Clains and the injured person has

20 | enpl oyed an attorney in the successful prosecution of the

21| clainm or

22 (c) In a proceeding in which a carrier or enployer

23 | denies that an injury occurred for which conpensation benefits
24 | are payable, and the claimant prevails on the issue of

25 | conpensability; or

26 (d) In cases where the claimnt successfully prevails
27 | in proceedings filed under s. 440.24 or s. 440. 28.

28

29 | Regardl ess of the date benefits were initially requested,

30| attorney's fees shall not attach under this subsection unti

31| 30 days fromthe date the carrier or enployer, if
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1| self-insured, receives the petition. tn—apptyingthefactors

5 F i I . " . I I

3 ’ ’ ’ ’ . . .

4 I C I et T ey . o

5| bt e I w I Lo TN I

6 ; ; . .

7 Section 19. Section 440.345, Florida Statutes, is

8 | anended to read:

9 440. 345 Reporting of attorney's fees.--All fees paid
10| to attorneys for services rendered under this chapter shall be
11 | reported to the Ofice of the Judges of Conpensation O ains as
12 | the Ofice of the Judges of Conpensation C ains requires by
13 ) rule. The Ofice of the Judges of Conpensation d ains shal
14 | annual |y summarize the sueh data in a report to the Governor
15| the President of the Senate, the Speaker of the House of
16 | Representatives, and the Wrkers' Conpensation Oversi ght
17 | Board.

18 Section 20. Subsection (8) is added to section 440. 39
19| Florida Statutes, to read

20 440.39 Conpensation for injuries when third persons
21| are liable.--

22 (8) This section does not inpose on the carrier a duty
23| to preserve evidence pertaining to the industrial accident or
24| to injuries arising fromsuch acci dent.

25 Section 21. Effective July 1, 2002, subsection (6) is
26 | added to section 440.45, Florida Statutes, to read:

27 440.45 O fice of the Judges of Conpensation d ains.--
28 (6) Each full-tine judge of conpensation clains shal
29 | receive a salary in an anpbunt equal to $5,000 | ess than the
30| salary paid to a county court judge. The Deputy Chi ef Judge
31| shall receive a salary of $1,000 nore per year than the salary
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1| paid to a full-tine judge of conpensation clainms. These

2| salaries shall be paid out of the fund established in s.

3| 440. 50.

4 Section 22. Paragraph (b) of subsection (6) of section

5| 440.491, Florida Statutes, is anended to read:

6 440. 491 Reenpl oynent of injured workers;

7| rehabilitation.--

8 (6) TRAI NI NG AND EDUCATI ON. - -

9 (b) When it appears that an enpl oyee who has attai ned
10 | maxi num nedi cal inprovenent requires training and education to
11 | obtain suitable gainful enploynent, the enployer shall pay the
12 | enpl oyee additional tenporary total conpensation while the
13 | enpl oyee receives such training and education for a period not
14 | to exceed 26 weeks, which period nay be extended for an
15| additional 26 weeks or less, if such extended period is
16 | determined to be necessary and proper by a judge of
17 | conpensation clains. However, a carrier or enployer is not
18 | precluded fromvoluntarily paying additional tenporary total
19 | disability conpensation beyond that period. If an enpl oyee
20 | requires tenporary residence at or near a facility or an
21| institution providing training and education which is | ocated
22 | nore than 50 miles away fromthe enpl oyee's custonary
23 | residence, the reasonable cost of board, |odging, or travel
24 | must be borne by the division fromthe Wrkers' Conpensation
25| Administration Trust Fund established by s. 440.50. An
26 | enpl oyee who refuses to accept training and education that is
27 | recommended by the vocational eval uator and consi dered
28 | necessary by the division is subject to a 50-percent reduction
29 | in weekly conpensation benefit s;—inetuding—wage—+oss—benetits-
30 | as—determned—under—s—440—315(3)(b).

31
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Section 23. The anendnents to ss. 440.02 and 440. 15,
Fl orida Statutes, in this act shall not be construed to affect

any determnation of disability under s. 112.18, s. 112. 181
or s. 112.19, Florida Statutes.
Section 24. |If any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

the act which can be given effect without the invalid

provision or application, and to this end the provisions of

this act are decl ared severabl e.

Section 25. Except as otherw se provided herein, this
act shall take effect January 1, 2003.

R S R R Rk Ik b O I IR IRk S bk Rk I

HOUSE SUMVARY

Revi ses various workers' conpensation provisions relating
to the duty of an enployer to furnish nedical treatnent,
wor kers' conpensation nanaged care arrangenents, and
conpensation for disability, notice of injury or death,
t he Enpl oyee Assi stance and Orbudsman O fice; procedures
for resolving benefit disputes, penalties for |late
aynent of conpensation, procedures for nediation and
eari ngs, procedures before Jud?es of conpensation
clains, attorney's fees and costs, reporting of ]
attorney's fees, and rate filings. See bill “for details.
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