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1 Abill to be entitled

2 An act relating to facilities affecting

3 Florida's water supply; creating s. 403.5205

4 F.S.; providing legislative findings; providing
5 addi tional conditions for the |ocation of

6 sinple cycle turbine electric power plants;

7 providing eligibility for cooperative funding
8 assi stance for plants designed to pronote

9 alternative water supplies; creating ss.

10 403. 54, 403.541, 403.542, 403.543, 403.544,

11 403. 545, 403.5451, 403.5452, 403.5453, 403. 546,
12 403. 547, 403.5472, 403.5475, 403.548, 403.549,
13 403. 551, 403.5515, 403.552, 403.553, 403. 556,
14 403. 5565, 403.559, F.S.; creating the

15 "Desalination Facility Siting Act"; providing
16 | egislative intent; providing definitions;

17 provi di ng powers and duties of the Departnent
18 of Environnental Protection; providing

19 applicability; providing for certification of
20 desalination facilities under the act;
21 providing for appointnment of an administrative
22 | aw judge; providing for scheduling of the
23 certification process; providing for
24 di stribution of copies of the certification
25 application and amendnents thereto; providing
26 for a deternmination of conpleteness; providing
27 for contesting such determ nation; providing
28 for a determ nation of sufficiency; providing
29 for contesting such determ nation; providing
30 for prelimnary statenents of issues and for
31 reports and studies; providing requirenents for

1
CODING:Words st+ieken are deletions; words underlined are additions.




da Senate - 2002 SB 1678
93-02 See HB

1 notice of the application and proceedings with
2 respect thereto; providing for departnent

3 rul es; providing for conduct of the

4 certification hearing; providing for issuance
5 of a recomrended order; providing for parties
6 and participants in the proceeding; requiring
7 payrment of hearing expenses and costs by the
8 applicant; authorizing |local governnents to

9 hold i nfornmational public neetings; providing
10 procedure for anmendnent of the certification
11 application; providing conditions for

12 alteration of tinme limtations; providing for
13 final disposition of the application by the
14 CGovernor and Cabinet sitting as the

15 Desalination Facility Siting Board; specifying
16 the effect of certification; providing

17 procedures for nodification of a certification
18 after issuance; specifying conditions for

19 suspension or revocation of a certification
20 providing for enforcenent of conpliance by

21 application of existing penalties; providing
22 that conflicting | aws, regul ations, and

23 certification powers are superseded;

24 authorizing the siting board to adopt rules;
25 providing for fees and specifying the use

26 t hereof; providing adm ssibility of

27 certification in eninent domai n proceedings;
28 amendi ng ss. 367.111, 381.0062, 381.0067, F.S.
29 conform ng cross-references; providing an

30 ef fective date.

31
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 403.5205, Florida Statutes, is
created to read
403.5205 Permitting requirenents for sinple cycle

turbine electric power plants.--

(1) The Legislature finds that the recent rapid

expansi on of proposed electric power plants that use sinple

cycl e turbine processes are not subject to the regul atory

review requirenents of the Florida Electrical Power Pl ant

Siting Act. The continued proliferation of these types of

plants will result in growth nanagenent problens for the

counties in which they are |ocated and affect the patterns of

ur ban devel opnent and demands on water resources.

(2)(a) Sinple cycle turbine electric power plants are

encouraged to locate in coastal counties where they can be

conmbined with reverse osnpsis facilities or other simlar

technol ogi es to desalinate water resources to hel p neet

pot abl e wat er supply needs.

(b) Sinple cycle turbine electric power plants that

are proposed to be conbined with reverse osnosis facilities or

other sinmlar desalination technologies are eligible to

receive cooperative fundi ng assi stance from wat er nanagenent

districts created under chapter 373 for those that have

cooperative funding assi stance prograns for activities

designed to pronpote alternative water supplies.

(3) Notwithstanding other requirenents for permtting

required by law, the construction pernit application for a

sinple cycle turbine electric power plant located in a Water

Caution Area nust denobnstrate that the sole source of cooling

water will be provided by a nonpotabl e water source.
3
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Section 2. Parts Ill through | X of chapter 403,
Florida Statutes, are redesignated as parts |V through X,

respectively, and a new part Ill, consisting of sections

403. 54, 403.541, 403.542, 403.543, 403.544, 403.545, 403.5451
403. 5452, 403.5453, 403.546, 403.547, 403.5472, 403.5475,

403. 548, 403.549, 403.551, 403.5515, 403.552, 403.553,

403. 556, 403.5565, and 403.559, Florida Statutes, is created
to read:

PART 111
DESALI NATI ON FACILITY SITING
403.54 Short title.--This part nay be cited as the
Desal i nation Facility Siting Act."

403.541 Legislative intent.--The Legislature intends

for this part to establish a centralized, streanlined, and

coordinated permtting process for the siting and construction

of desalination facilities. The Legislature recogni zes the

i mportant need to devel op cost-effective, drought-resistant

alternative water supplies. The Legislature finds that

desalination facilities can help neet this need and assist in

promoting the protection and proper devel opnent of Florida's

water resources. It is the intent of this part to expedite the

licensing of desalination facilities while neeting the

appl i cabl e standards of the involved agencies. The

Legislature intends that the provisions of chapter 120 apply

to this part and to proceedi ngs pursuant to it, except as

ot herwi se expressly exenpted by other provisions of this part.
403.542 Definitions.--As used in this part, the term
(1) "Agency," as the context requires, neans an

official, officer, conmi ssion, authority, council, commttee,

departnent, division, bureau, board, section, or other unit or

entity of governnent, including a county, nmunicipality, water
4
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managenent district, or other regional or |ocal governnental

entity.
(2) "Amendnent" neans a nmaterial change in informtion

provided by the applicant to the application for certification

made after the initial application filing.

(3) "Applicant" neans any entity that applies for

certification pursuant to the provisions of this part.

(4) "Application" neans the docunents required by the

departnent to be filed to initiate a certification proceeding.

(5) "Board" or "siting board" neans the Governor and

Cabinet sitting as the Desalination Facility Siting Board.

(6) "Certification" neans the approval by the siting

board of the | ocation, constructi on, maintenance, and

operation of a desalination facility. Certification shall be

evi denced by a witten order of the siting board, which shal

be entered within 10 days after siting board approval.

(7) "Conpl eteness" neans that the application has

addressed all applicable sections of the prescribed

application format but does not nean that those sections are

sufficient in conprehensiveness of data or in the quality of

i nformati on provi ded.

(8) "Departnent" neans the Departnent of Environnental

Protection.
(9) "Desalination facility" means a facility that

wi t hdraws water fromground or surface water for the primary

pur pose of renoving chlorides to render the water suitable for

pot abl e use or other productive purposes. The renoval of

ot her constituents fromthe source water does not prevent a

facility fromqualifying as a desalination facility under this

part, so long as the facility's prinmary purpose is to renove

chl ori des.
5
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(10) "License" neans a franchise, pernit,

certification, registration, charter, conprehensive plan

anmendnent, devel opnent order, or permt as defined in chapters

163 and 380, or simlar formof authorization required by |aw,

but does not include a license required primarily for revenue

pur poses when i ssuance of the license is nerely a mnisterial

act .

(11) "Local governnment" neans a nunicipality or county

in the jurisdiction of which the desalination facility project

is proposed to be | ocated.

(12) "Modification" neans any change in the

certification order after issuance, including a change in the

conditions of certification.

(13) "Nonprocedural requirenments of agencies" neans

any agency's regulatory requirenents established by statute,

rul e, ordinance, or conprehensive plan, excluding any

provi sions prescribing forns, fees, procedures, or tine linmts

for the review or processing of information subnitted to

denonstrate conpliance with such regul atory requirenents.

(14) "Person" neans an individual, partnership, joint

venture, private or public corporation, association, firm

public service conpany, political subdivision, municipa

corporation, government agency, public utility district, or

any other entity, public or private, however organized.

(15) "Prelimnary statement of issues" neans a listing

and expl anation of those issues within the agency's

jurisdiction that are of nmmjor concern to the agency in

relation to the proposed desalination facility.

(16) "Sufficiency" neans that the application is not

only conplete but that all sections are adequate in the

conpr ehensi veness of data and in the quality of infornmation
6
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provided to allow the departnment to determ ne whether the

application provides the revi ewi ng agenci es adequat e

information to prepare the reports required by s. 403. 546.

(17) "Water nmanagenent district" nmeans a water

managenent district created pursuant to chapter 373 in the

jurisdiction of which the desalination facility is proposed to

be I ocat ed.
403.543 Departnent of Environnental Protection; powers

and duties.--The departnent shall have the foll owi ng powers

and duti es:

(1) To adopt procedural rules pursuant to ss.
120.536(1) and 120.54 to inplenent the provisions of this
part.

(2) To prescribe the formand content of the public

notices and the form content, and necessary supporting

docunentation, and any required studies, for certification

applications. Al such data and studies shall be related to

the jurisdiction of the agencies relevant to the application

(3) To receive applications for desalination facility

certification and initially deternm ne the conpl eteness and

suffici ency thereof.

(4) To nmke or contract for studies of certification

applications. Al such studies shall be related to the

permitting or licensing jurisdiction of the agenci es rel evant

to the application. For studies in areas outside the

jurisdiction of the departnent and in the jurisdiction of

anot her agency, the departnent nmay initiate such studies, but

only with the consent of such agency.

(5) To adninister the processing of applications for

certification and ensure that the applications are processed

as expeditiously as possible.

7
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1 (6) To require such fees as allowed by this part.

2 (7) To prepare a report and witten analysis as

3| required by s. 403. 546.

4 (8) To prescribe the neans for nonitoring the effects
5] arising fromthe construction and operation of desalination

6| facilities to ensure continued conpliance with the terns of

7| the certification

8 403.544 Applicability and certification.--

9 (1) The provisions of this part shall be voluntary.

10| An entity seeking to construct and operate a desalination

11| facility may choose to proceed under this part or nay obtain
12 | all pernmits and |licenses needed for such facility as ot herw se
13 | provided by | aw. However, the provisions of this part shal

14 | not apply to a desalination facility constructed and operated
15 ]| as an associated facility of an electrical power plant

16 | certified pursuant to the Florida El ectrical Power Plant

17| Siting Act. As used in this subsection, "associated facility
18 | of an electrical power plant" neans a desalination facility
19 | constructed and operated solely to provide water for power
20 | pl ant purposes. Desalination facilities may be constructed and
21 | operated as part of an electrical power plant certification or
22 | recertification without undergoing an additional or separate
23 | permitting process.
24 (2) |If an entity chooses to obtain certification under
25| this part, the desalination facility that is the subject of
26 | the certification application may not be constructed or
27 | operated without first obtaining such certification. The
28 | provisions of this part shall not apply to desalination
29 | facilities for which an application has been filed with the
30 | departnent which application is deened conplete prior to the
31| effective date of this act.
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403. 545 Appoi ntnent of adnministrative |aw

judge.--Wthin 5 working days after recei pt of an application

for certification under this part, whether conplete or not,

the departnent shall request the Division of Admnistrative

Hearings to designate an adm nistrative | aw judge to conduct

the hearings required by this part. The division director

shall, within 5 working days after receipt of the request from

t he departnent, designate an administrative |aw judge to

conduct the hearings required by this part. \Wenever

practicable, the division director shall assign an

adm ni strative | aw judge who has had prior experience or

training in this type or other types of certification

proceedi ngs. Upon being advi sed that an adnministrative | aw

judge has been designated, the departnent shall imediately

file a copy of the application and all supporting docunents

with the adm nistrative |aw judge, who shall docket the

appl i cati on.

403.5451 Distribution of application; schedul es. --

(1) Wthin 5 working days after the filing of an

application for certification under this part, the departnent

shal | provide the applicant and the Division of Administrative

Hearings with the nanes and addresses of those affected and

ot her agencies entitled to notice and copies of the

applicati on and any anendnents.

(2) Wthin 5 working days after conpl et eness has been

determ ned, the departnent shall prepare a schedul e of dates

for subm ssion of statenments of issues, determ nation of

sufficiency, subnittal of final reports fromaffected and

ot her agencies, and other significant dates to be foll owed

during the certification process, including dates for filing

noti ces of appearances to be a party pursuant to s.
9
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1| 403.547(4). This schedul e shall be provided by the departnent
2| to the applicant, the adninistrative |aw judge, and the

3| agencies identified pursuant to subsection (1). The schedul e
4 | shall not exceed 90 days unl ess an extensi on beyond this

5] period is agreed to by the parties.

6 (3) Wthin 5 working days after conpl et eness has been
7 | determ ned, the applicant shall distribute copies of the

8| application to all agencies identified by the departnment

9 | pursuant to subsection (1). Copies of changes and anendnents
10| to the application shall be tinely distributed by the

11 | applicant to all agencies and parties who have received a copy
12 | of the application

13 403.5452 Determ nation of conpleteness.--Wthin 10

14 | days after receipt of an application, the departnent shal

15| file a statenent with the Division of Adninistrative Hearings
16 | and with the applicant declaring its position with regard to
17 | the conpl eteness, not the sufficiency, of the application

18 (1) |If the departnent declares the application to be
19 | inconplete, the applicant, within 15 days after the filing of
20| the statenment by the departnent, shall file with the Division
21| of Administrative Hearings and with the departnment a

22 | statenent:

23 (a) Agreeing with the statenent of the departnent and
24 | withdrawi ng the application

25 (b) Agreeing with the statenment of the departnent and
26 | agreeing to anmend the application without withdrawing it. The
27 | tinme schedul es referencing a conplete application under this
28 | part shall not commence until the application is deterni ned
29 | conplete; or

30 (c) Contesting the statenent of the departnent.

31
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(2) |If the applicant contests the departnent's

determ nation that an application is inconplete, the

adm nistrative | aw judge shall schedule a hearing on the

statenent of conpl eteness. The hearing shall be held as

expeditiously as possible but not later than 30 days after the

filing of the statenent by the departnent. The administrative

| aw judge shall render a decision within 10 days after the

heari ng.
(a) |If the administrative | aw judge deternines that

the application was not conplete as filed, the applicant shal

wi thdraw the application or nmake such additional subnittals as

necessary to conplete it. The tinme schedul es referencing a

conpl ete application under this part shall not comence unti

the application is deternined conpl ete.

(b) If the administrative | aw judge deternines that

the application was conplete at the tine it was filed, the

time schedul es referencing a conplete application under this

part shall commence upon such deternination
403.5453 Determ nation of sufficiency.--Wthin 30 days
after the distribution of the conplete application or

anendnent, the departnment shall file a statement with the

Di vision of Administrative Hearings and with the applicant

declaring its position with regard to the sufficiency of the

application or anendnent. The departnment's statenent shall be

based upon consultation with the affected agenci es, which

shall submit to the departnent recommendations on the

sufficiency of the application or anendnent within 20 days

after receipt of the conplete application or amendnent.

(1) |If the departnent declares the application or

anmendnent insufficient, the applicant may withdraw the

application or anendnent. If the applicant declines to
11
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1| withdraw the application or amendnent, the applicant nmay, at
2]its option:

3 (a) Wthin 15 days after the departnent filed its

4 | statenent of insufficiency, file additional information

5] necessary to nake the application or anendnent sufficient. If
6| the applicant makes its application or anendnent sufficient

7| withinthis time period, the tine schedul es under this part

8| shall not be tolled by the departnment's statenent of

9 | insufficiency;

10 (b) Advise the departnment and the adm nistrative | aw
11 ] judge that the information necessary to nmake the application
12 | or anendnent sufficient cannot be supplied within 15 days

13| after the notice of the insufficiency, in which case the tine
14 | schedul es under this part shall be tolled fromthe date of the
15| statenent of insufficiency until the application or anendnent
16 | is determ ned sufficient; or

17 (c) Contest the notice of insufficiency by filing a

18 | request for hearing with the adnministrative | aw judge within
19| 15 days after the filing of the statenent of insufficiency. If
20| a hearing is requested by the applicant, all tine schedul es
21 | under this part shall be tolled as of the date of the
22 | departnent's statenent of insufficiency, pending the
23| adnministrative |law judge's deci sion concerning the dispute. A
24 | hearing shall be held no later than 30 days after the filing
25| of the statenent by the departnent, and a decision shall be
26 | rendered within 10 days after the hearing, unless otherw se
27 | agreed by the departnent and the applicant.
28 (2)(a) If the adnministrative |aw judge determ nes,
29 | contrary to the departnent, that an application or anendnent
30| is sufficient, all tine schedul es under this part shall resune
31
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as of the date of the administrative | aw judge's

det erm nati on.

(b) If the administrative | aw judge agrees that the

application or anendnent is insufficient, all tine schedul es

under this part shall remain tolled until the applicant files

additional information and the application or anendnent is

determ ned sufficient by the departnent or the adm nistrative

| aw j udge.
(3) If, within 30 days after receipt of the additiona

informati on subnitted pursuant to paragraph (1)(a), paragraph

(1) (b), or paragraph (2)(b), based upon the recommendati ons of

the affected agencies, the departnent deternines that the

addi tional infornmation supplied by an applicant does not

render the application or anendnent sufficient, the applicant

nmay exercise any of the options specified in subsection (1) as

often as may be necessary to resolve the dispute.

403.546 Prelinminary statenents of issues; reports and

st udi es. - -
(1) Each affected agency that received an application

in accordance with s. 403.5451(3) shall submit a prelininary

statenent of issues to the departnent and the applicant no

| ater than 45 days after distribution of the conplete

application. Such statenent of issues shall be nade avail abl e

to each local governnent for use as information for public

neetings pursuant to s. 403.5472.

(2)(a) The affected agencies shall prepare reports as

provided in this subsection and shall submit themto the

departnent and the applicant within 60 days after distribution

of the conpl ete application

13
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1. The departnent shall prepare a report as to the

i npact of the proposed desalination facility as it relates to

matters within its jurisdiction.

2. The water nmnagenent district in the jurisdiction

of which the proposed desalination facility is to be |ocated

shal |l prepare a report as to the inpact on water resources and

other matters within its jurisdiction.

3. |If the construction of the desalination facility

requi res an anendnent to the | ocal governnent's conprehensive

pl an, the Departnent of Community Affairs shall prepare a

report containing recomendations that address the consistency

of the local governnment's conprehensive plan with the

appl i cabl e portions of the state conprehensive plan and ot her

matters within its jurisdiction. The Departnent of Community

Affairs may al so conment on the consi stency of the proposed

desalination facility with applicable strategic regi ona

policy plans or |ocal conprehensive plans and | and devel opnent

regul ati ons.
4. The Fish and WIldlife Conservati on Conmm ssi on shal

prepare a report as to the inpact of the proposed desalination

facility on fish and wildlife resources and other matters

within its jurisdiction

5. Each local governnment that has jurisdiction over

t he proposed desalination facility shall prepare a report as

to the inpact of the proposed desalination facility on natters

within its jurisdiction, including the consistency of the

proposed desalination facility with all applicable |oca

ordi nances, regul ations, standards, or criteria that apply to

t he proposed desalination facility, including |oca

conpr ehensi ve pl ans, zoning regul ati ons, | and devel opnent

regul ati ons, and any applicable | ocal environnental
14
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regul ati ons adopted pursuant to s. 403.182 or by other neans.

No change by the applicable |ocal governnent or |ocal agency

in |local conprehensive plans, zoning ordi nhances, or other

regul ati ons nade after the date of receipt by the |l oca

governnent of the certification application shall be

applicable to the certification of the proposed desalination

facility unless the certification is denied or the application

i's wthdrawn.

(b) Each report shall contain the information on

variances required by s. 403.551(2)(b), if any, and proposed

conditions of certification on matters within the jurisdiction

of each agency. For each condition proposed by an agency, the

agency shall list the specific provisions of any statute,

rule, ordinance, or other authority, as applicable, that

aut hori ze the proposed condition

(c) Each review ng agency shall initiate the

activities required by this section no later than 10 worki ng

days after the conplete application is distributed. Each

agency shall keep the applicant and the departnent inforned as

to the progress of its studies and any issues raised therehy.

(3) The departnent shall prepare a witten anal ysis

whi ch contains a conpilation of agency reports and sunmari es

of the material contained therein, and stipul ati ons between

one or nore agencies and the applicant, which shall be filed

with the adm nistrative |aw judge and served on all parties no

|ater than 75 days after the conplete application has been

distributed to the affected agencies, and which shall i ncl ude:

(a) The studies and reports required by this section.

(b) Comments received fromany ot her agency or person

(c) The recommendation of the departnent as to the

di sposition of the application, of variances, exenptions,
15
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1| exceptions, or other relief identified by any party, and of

2 | any proposed conditions of certification that the departnent
3| believes should be inposed.

4 (4) The failure of any agency to tinely subnit a

5| prelimnary statenent of issues or a report shall not be

6 | grounds for the alteration of any tine linmtation in this part
7| pursuant to s. 403.548. Neither the failure to submt a

8| prelimnary statenent of issues or a report nor the inadequacy
9] of the prelimnary statenent of issues or report shall be

10 | grounds to deny or condition certification

11 403.547 Notice, proceedings, parties, participants.--
12 (1)(a) No later than 15 days after an application has
13 | been determ ned conplete, the applicant shall arrange for

14 | publication of a notice of the application and of the

15| proceedings required by this part. Such notice shall give

16 | notice of the opportunity for a certification hearing upon

17 | request by a party and of the provisions of s. 403.5451(1) and
18 |(2).

19 (b) The applicant shall arrange for publication of a
20| notice of the departnent's witten anal ysis and

21 | recommendation, notice of the opportunity for a certification
22 | hearing to be requested by a party, or of the certification
23| hearing if one has al ready been requested by a party, and

24 | notice of the deadline for filing of notice of intent to be a
25| party. Such notices shall be published no later than 5 days
26 | after the departnent's witten analysis is filed with the

27 | admini strative |aw judge.

28 (c) The applicant shall arrange for publication of a
29 | reninder notice in the newspapers specified in paragraph (d)
30| no nore than 10 days prior to the certification hearing, if
31| one is to be conducted, remi nding the public of the date and

16
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| ocation of the hearing. This notice shall not constitute a

point of entry for intervention in the proceedi ng.

(d) Notices to be published by the applicant shall be

publ i shed i n newspapers of general circulation in the county

in which the desalination facility is proposed to be | ocated.

The required newspaper notices, other than the reni nder

notice, shall be one-half page in size in a standard size

newspaper or a full page in a tabloid size newspaper, shall be

published in a section of the newspaper other than the |ega

noti ces section, and shall include a map generally depicting

t he proposed desalination facility | ocation

(e) The departnent shall publish in the Florida

Adm ni strative Wekly notices of the application, of the

certification hearing if one is to be conducted, of the

hearing before the board, and of stipul ati ons, proposed agency

action, or petitions for nodification

(f) The departnent shall adopt rul es specifying the

content of notices required by this section. Al notices

publ i shed by the applicant shall be paid for by the applicant

and shall be in addition to the application fee.
(2) No later than 12 days after the filing of the
departnent's witten analysis, any party nay request a

certification hearing to challenge the reconmendati on set

forth in the departnent's witten analysis. No later than 105

days after receipt of a conplete application by the

departnent, if a certification hearing has been tinely

requested by a party, the administrative | aw judge shal

conduct a certification hearing pursuant to ss. 120.569 and

120.57 at a central location in proximty to the proposed

desalination facility.

17
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(3)(a) At the conclusion of the certification hearing,

if one is conducted, the adnm nistrative |law judge shall, after

consideration of all evidence of record, issue a recommended

order disposing of the application no |later than 30 days after

the transcript of the certification hearing is filed with the

Di vision of Administrative Hearings.

(b) In the event the administrative |aw judge fails to

i ssue a reconmended order within 30 days after the filing of

the hearing transcript, the adninistrative |aw judge shal

submit a report to the board with a copy to all parties to the

proceeding within 30 days after the filing of the hearing

transcript to advise the board of the reason for the delay in

t he i ssuance of the recommended order and of the date by which

t he recommended order will be issued.

(4)(a) Parties to the proceedi ng shall be:

1. The applicant.

The depart nent.

The Departnent of Conmunity Affairs.

The Fish and WIldlife Conservati on Conmi ssi on

AN Ea I

The water managenent district.

6. The | ocal governnent.

(b) Any party listed in paragraph (a), other than the

departnent or the applicant, may waive its right to

participate in the proceeding. If any listed party fails to

file a notice of its intent to be a party on or before the

12th day following the filing of the departnent's witten

anal ysi s, such party shall be deened to have waived its right

to be a party unless its participation would not prejudice the

rights of any party to the proceedi ng.

(c) Notwithstanding the provisions of chapter 120 to

the contrary, upon the filing with the adm nistrative | aw
18
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judge of a notice of intent to be a party by an agency,

corporation, or association described in subparagraphs 1. and

2. or a petition for intervention by a person described in

subparagraph 3., no later than 12 days following the filing of

the departnent's witten analysis, the followi ng shall also be

parties to the proceeding: op> 1. Any agency not listed in

paragraph (a) as to matters within its jurisdiction

2. Any donestic nonprofit corporation or association

fornmed, in whole or in part, to pronote conservation of

natural beauty; to protect the environnent, personal health,

or other biological values; to preserve historical sites; to

pronmote consuner interests; to represent |abor, commercial, or

i ndustrial groups; or to pronote conprehensive planning or

orderly devel opment of the area in which the proposed

desalination facility is to be | ocat ed.

3. Any person whose substantial interests are affected

and bei ng determ ned by the proceeding.

4. Any person who owns real property contiguous to the

site of the proposed desalination facility.

(d) Any agency whose properties or works may be

affected shall be nade a party, upon the request of the agency

or of any party to the proceeding made no later than 12 days

following the filing of the departnent's witten anal ysis.

(5) \When appropriate, any person who is not a party

may be given an opportunity to present oral or witten

communi cations to the admnistrative law judge. |If the

adm nistrative | aw judge proposes to consi der such

communi cations, all parties shall be given an opportunity to

cross-exam ne, challenge, or rebut such comuni cations.

(6) The adnministrative |law judge shall have all powers

and duties granted to adninistrative | aw judges by chapter 120
19
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and by the laws and rul es of the departnent, including the

authority to resol ve disputes over the conpl et eness or

sufficiency of an application for certification

(7) The order of presentation at the certification

hearing, if one is conducted, unless otherw se changed by the

admnistrative law judge to ensure the orderly presentation of

w t nesses and evi dence, shall be:

(a) The applicant.
(b) The departnent.
(c) Oher state agencies.

(d) The water managenent district.

(e) Local governnents.
(f) Oher parties.
(8) The applicant shall pay those expenses and costs

associ ated with the conduct of the hearings and the recording

and transcription of the proceedings.

403.5472 Local governnents; informational public

neeti ngs. - -
(1) Local governnents nmay hold informational public

neetings in addition to the hearings specifically authorized

by this part on any matter associated with the desalination

facility proceeding. Such informational public neetings should

be held no later than 60 days after the application is filed.

The purpose of an informational public neeting is for the

| ocal governnent to further informthe general public about

t he proposed desalination facility, obtain comments fromthe

public, and fornulate its recomendati on with respect to the

proposed desalination facility.

(2) Informational public neetings shall be held solely

at the option of the local governnent. Parties to the

proceedi ngs under this part shall be encouraged to attend.
20
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1| However, no party shall be required to attend such

2| informational public neetings.

3 (3) The failure to hold an informational public

4| neeting or the procedure used for the informational public

5| neeting shall not be grounds for the alteration of any tine
6|limtation in this part pursuant to s. 403.548 or grounds to
7| deny or condition certification

8 403. 5475 Anendnent to the application.--

9 (1) Any anendnent nade to the application shall be

10| sent by the applicant to the adninistrative | aw judge and to
11 ) all parties to the proceedi ng.

12 (2) Any anendnent to the application nade prior to

13 | certification shall be disposed of as part of the origina

14 | certification proceedi ng. Anendnent of the application may be
15| consi dered good cause for alteration of tine limtations

16 | pursuant to s. 403. 548.

17 403.548 Alteration of tinme lintations.--Any tine

18| linmtation in this part may be altered by the adnministrative
19 | | aw judge upon stipul ati on between the departnent and the
20 | applicant, unless objected to by any party within 5 days after
21 | notice or for good cause shown by any party.
22 403.549 Final disposition of application.--
23 (1) |If a certification hearing is conducted foll ow ng
24 | the tinely request by a party, at its next regularly schedul ed
25| neeting for which notice nmay be properly given occurring after
26 | the receipt of the administrative |aw judge's recommended
27 | order, the siting board shall act upon the application by
28 | witten order, approving in whole, approving with such
29 | conditions as the board deens appropriate, or denying the
30| certification and stating the reasons for issuance or denial
31| If no certification hearing is requested, the recommendati on

21
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of the departnment contained in the departnent's witten

anal ysis issued pursuant to s. 403.546(3) shall be issued by

the departnent as the final order within 30 days after

i ssuance of the departnent's witten anal ysis.

(2) The issues that nmay be raised in any hearing

before the board shall be limted to matters raised in the

certification proceeding before the administrative | aw j udge.

The provisions of s. 120.57 shall apply to consideration of

the recommended orders under this part. Al parties, or their

representatives, or persons who appear before the board shal

be subject to the provisions of s. 120. 66.

(3) |If certification is denied, the board or the

departnent, whichever issues the final order, shall set forth

in witing the action the applicant would have to take to

secure the approval of the application by the board.

(4) |In deternm ning whether an application should be

approved in whole, approved with nodifications or conditions,

or deni ed, consideration shall be given to whether, and the

extent to which, the proposed desalination facility wll:

(a) Provide a cost-effective, drought-resistant

alternative water supply.

(b) Conply with the nonprocedural requirenents of

agenci es.
(c) Effect a reasonabl e bal ance between the need for

the facility as a neans of providing | owcost water and the

i mpact on the public and the environnent.

(5) The issuance or denial of the certification

pursuant to this section shall be the final adm nistrative

action required as to an application for certification

(6) Upon approval of an application for certification

it isinthe public interest for the certified desalination
22

CODING:Words st+ieken are deletions; words underlined are additions.




da Senate - 2002 SB 1678
93-02 See HB

1| facility to be constructed in a tinely manner to facilitate

2| the provision of cost-effective, drought-resistant alternative
3| water supplies in the state. Accordingly, in the event an

4 | appeal of such approval is tinely filed by any public officer
5]in an official capacity or by any board, commi ssion, or other
6| public body and a notion is filed with the board to condition
7| or vacate the automatic stay effected upon appeal by such

8| public officer or public body, the board shall exercise its

9| discretion in acting on the notion, upon consideration of the
10| foll owi ng

11 (a) If it is deternmined that the public interest or

12 | the applicant will suffer irreparable harmdue to the delay in
13| the construction of the desalination facility affected by the
14 | appeal, the stay shall be vacated; or

15 (b) If it is deternmined that any harmsuffered by the
16 | public interest or the applicant due to the delay in the

17 | construction of the desalination facility affected by the

18 | appeal can be renedi ed by noney danages, the stay shall be

19 | conditi oned upon the posting of a good and sufficient bond or
20 | other acceptable security in the amount of either $2 mllion
21| the value of the increased cost to the applicant of providing
22 | a drought-resistant alternative water supply, or an anopunt
23 | sufficient to cover the potential damage to be suffered by the
24 | applicant and the public interest as a result of the delay in
25| construction of the desalination facility during the pendency
26 | of the appeal, whichever is greater
27 403. 551 Effect of certification.--
28 (1) Subject to the conditions set forth therein,
29 | certification shall constitute the sole license of the state
30| and any agency as to the approval of the |ocation
31| construction, nmintenance, and operation of the desalination

23
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facility. The certification shall be valid for the |life of the

desalination facility, provided that construction is comenced

within 5 years after the date of certification or such |ater

date as may be authorized by the siting board.

(2)(a) The certification shall authorize the applicant

to locate, construct, nmmintain, and operate the desalination

facility subject only to the conditions of certification set

forth in such certification.

(b) The certification may include conditions that

constitute variances, waivers, or exenptions from

nonprocedural standards, rules, or regul ations of the

departnent or any ot her agency, which were expressly

consi dered during the proceedi ng, unless waived by the agency

as provided in this paragraph and which ot herwi se woul d be

applicable to the location, construction, maintenance, or

operation of the proposed desalination facility. Each party

shall notify the applicant and other parties at the tine

schedul ed for the filing of the agency reports of any

nonprocedural requirenents not specifically listed in the

application fromwhich a variance, waiver, exenption, or other

relief is necessary in order for the siting board to certify

t he proposed desalination facility. Failure of such

notification shall be treated as a wai ver fromthe

nonprocedural requirenents of that agency.

(3) The certification shall be in lieu of any license,

permt, certificate, or simlar docunent required by any

agency pursuant to any other provision of state law. On

certification, any license, easenent, or other interest in

state | ands, except those the title of which is vested in the

Board of Trustees of the Internal |nprovenent Trust Fund,

shal|l be issued by the appropriate agency as a mnisterial
24
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1| act. The applicant shall be required to seek any necessary

2| interest in state lands the title to which is vested in the

3| Board of Trustees of the Internal |nprovenent Trust Fund from
4| the board of trustees before, during, or after the

5] certification proceeding, and certification nay be nade

6 | conti ngent upon issuance of the appropriate interest in

7| realty. However, neither the applicant nor any party to the

8| certification proceeding may directly or indirectly raise or
9]relitigate any matter that was or could have been an issue in
10| the certification proceeding in any proceedi ng before the

11 | Board of Trustees of the Internal |nprovenent Trust Fund

12 | wherein the applicant is seeking a necessary interest in state
13| lands, but the information presented in the certification

14 | proceedi ng shall be available for review by the board of

15| trustees and its staff.

16 (4) No termor condition of certification shall be

17 | interpreted to preclude the postcertification exercise by any
18 | party of whatever procedural rights it may have under chapter
19 ] 120, including those related to rul enmaki ng proceedi ngs.
20 403. 5515 Modification of certification.--A
21 | certification nay be nodified after issuance in any one of the
22 | foll owi ng ways:
23 (1) The board nmay del egate to the departnent the
24 | authority to nodify specific conditions in the certification
25 (2) The departnent may nodify the terns and conditions
26 | of the certification if no party objects in witing to such
27 | nodification within 45 days after notice by mail to the | ast
28 | address of record in the certification proceeding, and if no
29 | other person whose substantial interests will be affected by
30| the nodification objects in witing within 30 days after
31| i ssuance of the proposed order of nodification. |f objections

25
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1| are raised, the applicant may file a petition for nodification
2 | pursuant to subsection (3).

3 (3) The applicant or the departnment nmay file a

4| petition for nodification with the departnent and the Division
5] of Adnmnistrative Hearings setting forth:

6 (a) The proposed nodification

7 (b) The factual reasons asserted for the nodification
8 (c) The anticipated additional environnental effects

9| of the proposed nodification

10

11| Petitions for nodification shall be disposed of in the sane
12 | manner as an application but with tine periods established by
13| the adnministrative | aw judge comensurate with the

14 | significance of the nodification requested.

15 403.552 Suspension or revocation of

16 | certification.--Any certification may be suspended or revoked
17 | for:

18 (1) Any material false statenent in the application or
19 ) in the supplenental or additional statenents of fact or

20 | studies required of the applicant when a true answer woul d

21| have warranted the board's refusal to recommend a

22 | certification in the first instance.

23 (2) Failure to conply with the terns or conditions of
24 | the certification

25 (3) Violation of the provisions of this part or rules
26 | or orders issued under this part.

27 403.553 Enforcenent of conpliance.--Failure to conply
28| with the conditions of a certification or to conply with this
29 | part shall constitute a violation of this chapter

30 403. 556 Superseded | aws, regul ations, and

31| certification power. --

26
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1 (1) |If any provision of this part is in conflict with
2| any other provision, limtation, or restriction under any |aw,
3|lrule, regulation, or ordinance of this state or any politica
4 | subdivision, nmunicipality, or agency, this part shall contro
5] and such law, rule, regul ation, or ordinance shall be deened
6 | superseded for the purposes of this part.

7 (2) The state hereby preenpts the certification of

8| desalination facilities for which application is nade under

9] this part.

10 (3) The board shall have the power to adopt reasonabl e
11 | procedural rules to carry out its duties under this part and
12| to give effect to the legislative intent that this part

13 | provide an expedited, efficient, centrally coordinated,

14 | one-stop licensing process.

15 403.5565 Fees; disposition.--The departnent shal

16 | charge the applicant the follow ng fees, as appropriate, which
17 | shall be paid into the Florida Pernit Fee Trust Fund:

18 (1) An application fee of $25, 000.

19 (a) Sixty percent of the application fee shall go to
20| the departnent to cover any costs associated with revi ew ng
21| and acting upon the application and any costs for field
22 | services associated with nonitoring construction, nmintenance,
23 | and operation of the desalination facility.
24 (b) Twenty percent of the application fee shall be
25| transferred to the Adninistrative Trust Fund of the Division
26 | of Administrative Hearings of the Departnment of Managenent
27 | Servi ces.
28 (c) Upon written request with proper item zed
29 | accounting within 90 days after final agency action by the
30| siting board or withdrawal of the application, the departnent
31| shall reinburse the expenses and costs of the Departnent of

27
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Community Affairs, the Fish and Wldlife Conservation
Conmi ssion, the water nanagenent district, and the |oca

governnent in the jurisdiction of which the desalination

facility is to be |l ocated. Such rei nbursenent shall be

aut hori zed for the preparation of any studies required of the

agencies by this part, for agency travel and per diemto

attend any hearing held pursuant to this part, and for the

| ocal governnent to participate in the proceedings. In the

event the anmount available for allocation is insufficient to

provide for conplete reinbursenent to the agencies,

rei mbursenent shall be on a prorated basis.

(d) |If any suns are renmining, the departnent shal

retain themfor its use in the sane manner as i s ot herw se

authori zed by this section. However, if the certification

application is withdrawn, the remaining sunms shall be refunded

to the applicant within 90 days after wi thdrawal.
(2) Acertification nodification fee of $3, 500.
403.559 Certification adnissible in emnent donain

proceedi ngs; attorney's fees and costs. --

(1) Certification pursuant to this part shall be

admi ssi bl e as evidence of public need and necessity in

proceedi ngs under chapter 73 or chapter 74.

(2) No party may rely on this section or any provision

of chapter 73 or chapter 74 to request the award of attorney's

fees or costs incurred as a result of participation in the

certification proceedi ng.

Section 3. Subsection (2) of section 367.111, Florida
Statutes, is anended to read:

367.111 Service. --

(2) Each utility shall provide to each person

reasonably entitled thereto such safe, efficient, and
28
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sufficient service as is prescribed by part VII W of chapter
403 and parts | and Il of chapter 373, or rul es adopted
pursuant thereto; but such service shall not be |ess safe,

| ess efficient, or less sufficient than is consistent with the
approved engi neering design of the system and the reasonabl e
and proper operation of the utility in the public interest. If
the commission finds that a utility has failed to provide its
custoners with water or wastewater service that neets the
standards pronul gated by the Departnent of Environnental
Protection or the water managenent districts, the conm ssion
may reduce the utility's return on equity until the standards
are nmet.

Section 4. Paragraph (c) of subsection (2) and
subsection (3) of section 381.0062, Florida Statutes, are
amended to read:

381. 0062 Supervision; private and certain public water
systens. - -

(2) DEFINITIONS.--As used in this section

(c) "Florida Safe Drinking Water Act" means part VII
Y of chapter 403.

(3) SUPERVI SION. --The departnent and its agents shal
have general supervision and control over all private water
systens, nmultifanily water systens, and public water systens
not covered or included in the Florida Safe Drinking Water Act
(part VII W of chapter 403), and over those aspects of the
public water supply programfor which it has the duties and
responsibilities provided for in part VII W of chapter 403.
The departnent shall:

(a) Administer and enforce the provisions of this
section and all rules and orders adopted or issued under this
section, including water quality and nonitoring standards.

29
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(b) Require any person wi shing to construct, nodify,
or operate a limted use community or limted use commerci al
public water systemor a nultifamly water systemto first
nmake application to and obtain approval fromthe departnent on
forns adopted by rule of the departnent.

(c) Review and act upon any application for the
construction, nodification, operation, or change of ownership
of , and conduct surveillance, enforcenent, and conpliance
i nvestigations of, limted use conmunity and limted use
commercial public water systens, and nultifamly water
syst ens.

(d) Require a fee fromthe supplier of water in an
anmount sufficient to cover the costs of reviewi ng and acting
upon any application for the construction, nodification, or
operation of a limted use community and |inited use
commercial public water system of not |ess than $10 or nore
than $90 annual | y.

(e) Require a fee fromthe supplier of water in an
anmount sufficient to cover the costs of reviewi ng and acting
upon any application for the construction or change of
ownership of a multifanmily water system of not |ess than $10
or nore than $90.

(f) Require a fee fromthe supplier of water in an
anmount sufficient to cover the costs of sanple collection
review of analytical results, health-risk interpretations, and
coordi nation with other agenci es when such work i s not
i ncluded in paragraphs (b) and (c) and is requested by the
supplier of water, of not less than $10 or nore than $90.

(g) Require suppliers of water to collect sanples of
water, to subnit such sanples to a departnent-certified

30
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drinking water |aboratory for contam nant analysis, and to
keep sanpling records as required by rule of the departnent.

(h) Require all fees collected by the departnent in
accordance with the provisions of this section to be deposited
in an appropriate trust fund of the departnent, and used
exclusively for the paynent of costs incurred in the
adnmi ni stration of this section.

(i) Prohibit any supplier of water from intentionally
or otherw se, introducing any contam nant which poses a health
hazard into a drinking water system

(j) Require suppliers of water to give public notice
of water problenms and corrective neasures under the conditions
specified by rule of the departnent.

(k) Require a fee to cover the cost of reinspection of
any systemregul ated under this section, which nmay not be | ess
than $25 or nore than $40.

Section 5. Section 381.0067, Florida Statutes, is
amended to read:

381.0067 Corrective orders; private and certain public
wat er systens and onsite sewage treatnent and di sposa
systens. --Wien the departnent or its agents, through
i nvestigation, find that any private water system public
wat er system not covered or included in the Florida Safe
Drinking Water Act (part VII ¥ of chapter 403) or onsite
sewage treatnent and di sposal system constitutes a nui sance or
nenace to the public health, it nmay i ssue an order requiring
the owner to correct the inproper condition

Section 6. This act shall take effect upon becoming a
| aw.

31
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LEG SLATI VE SUMVARY

Provi des additional conditions for the location of_ sinple
cycle turbine electric power plants. Provides eligibility
for cooperative funding assistance for plants designed to
pronote alternative water supplies, Creates the
"Desalination Facility Siting Act." Provides requirenents
and procedures for certification of desalination
facilities. Provides powers and duties of the Departnent
of Environnental Protection, adnlnlstratlve_IaM/{udges
appoi nted by the departnment to conduct certification

appl i cation” hearings, and the Governor_ and Cabi net
sitting as the Desalination Facility Siting Board. .
Providés for notice, scheduling, and particCipation in
proceedi ngs, paynent of expensés and costs, I nformationa
public neétings, anendnents to certification
applications, "nodification of a certification after

i ssuance, fees and the uses thereof, suspension or
revocation of a certification, and enforcenent of the
provisions of the act. Authorizes the departnent and the
siting board to adopt certain rules. Provides that a
desalination facility certification is adm ssible_ as

evi dence of public need in em nent donain proceedings.
(See bill for details.)
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