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l. SUMMARY:

THIS DOCUMENT IS NOT INTENDED TO BE USED FOR THE PURPOSE OF CONSTRUING
STATUTES, OR TO BE CONSTRUED AS AFFECTING, DEFINING, LIMITING, CONTROLLING,
SPECIFYING, CLARIFYING, OR MODIFYING ANY LEGISLATION OR STATUTE.

The state collects a documentary stamp tax applicable to certain types of documents. The amount of
the tax on documents transferring title to real property is calculated based on the sales price plus the
value of any indebtedness assumed. If property is sold by judicial sale (typically by foreclosure), the
clerk of court issues the winning bidder a certificate of title. The documentary stamp tax is applicable to
certificates of title. This act provides that the documentary stamp tax on a certificate of title is calculated
solely on the final bid amount and regardless of any indebtedness assumed. This act further specifies
that this provision applies retroactively.

A county comptroller, or the clerk of the court if there is no county comptroller, may collect the
documentary stamp tax on a document to be recorded in the public records. In lieu of affixing stamps,
the comptroller or clerk may sign a notation on the document certifying that the documentary stamp tax
was collected. This act allows a comptroller or clerk to certify collection of the documentary stamp tax
by use of a signature, initials, or a stamp.

The Revenue Estimating Conference estimated that this act will have an insignificant negative effect on
state revenues. This act appears to have insignificant fiscal impacts on local government revenues and
expenditures.
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Il. SUBSTANTIVE ANALYSIS:

A

DOES THE BILL SUPPORT THE FOLLOWING PRINCIPLES:

1. Less Government Yes[x] Nof] N/AT

2. Lower Taxes Yes[x] Nof] N/AT]

3. Individual Freedom Yes ] No [] N/A [X]

4. Personal Responsibility Yes ] No [] N/A [X]

5. Family Empowerment Yes (] No [] N/A [X]

For any principle that received a “no” above, please explain:

PRESENT SITUATION:

Chapter 201, F.S., creates the documentary stamp taxes. Section 201.02, F.S., imposes a tax on
deeds, instruments, or writings, whereby any lands, tenements, or other realty, or any interests
therein is granted, assigned, transferred, or otherwise conveyed to, or vested in the purchaser, or
any other person by his or her direction. Documentary stamp taxes are also applicable to
mortgages and stock certificates. The total of all documentary stamp taxes under ch. 201, F.S.,
collected in fiscal year 1999-2000, was $1,212,177,570."

Currently, the tax under s. 201.02, F.S., on deeds, instruments, documents, or writings whereby any
lands, tenements, or other realty or any interest therein is transferred or conveyed, is 70 cents® on
each $100 or fractional part thereof of the consideration paid, or to be paid.® “Consideration” under
s. 201.02, F.S., includes, money paid or to be paid, the amount of any indebtedness discharged by
a transfer of any interest in real property, mortgage indebtedness and other encumbrances which
the real property interest being transferred is subject to, notwithstanding that the transferee may be
liable for such indebtedness. Where property other than money is exchanged for interests in real
property, there is the presumption that the consideration is equal to the fair market value of the real
property interest being transferred.*

Should a foreclosure proceeding result in a foreclosure sale, the clerk of court issues a certificate of
title to the winning bidder. The certificate of title is recorded, and shows in the public record the
transfer of title, and thus is in the nature of a deed. A clerks' certificate of title is subject to
documentary stamp taxes imposed by s. 201.02, F.S. The general rule is that the documentary
stamp tax on a certificate of title is calculated using the final bid price. 1953-1954 Op.Atty.Gen.

267. The clerk of court must collect the documentary stamp tax from the winning bidder before
issuing the certificate of title. 1960 Op.Atty.Gen., 060-177.

The purchaser has the legal duty to properly calculate and pay the correct documentary stamp tax.
In practice, the clerks of court calculate the documentary stamp on behalf of the purchaser, solely

A W N P

Tax Statistics from the Department of Revenue, at http://sun6.dms.state.fl.us/dor/tables/f2fy00.html.
In Dade County, therateis 60 cents per $100 consideration. Dade County imposes an additional 45 centslocal surtax.
F.A.C. 12B-4.012(1)

FA.C. 12B-4012(2)



STORAGE NAME:  h0173z.jo.doc
DATE: March 26, 2002

PAGE: 3

utilizing the final bid in the calculation. If the foreclosure is a foreclosure of the first mortgage, as
the vast majority of foreclosures are, the clerk’s calculation based solely on the amount of the
winning bid is the correct calculation. If the plaintiff is foreclosing a second mortgage, however, the
clerk’s calculation based solely on the bid amount will be incorrect. Section 201.02, F.S., was
amended in 1990 to add the following:

For purposes of this section, consideration includes, but is not limited to, the money
paid or agreed to be paid; the discharge of an obligation; and the amount of any
mortgage, purchase money mortgage lien, or other encumbrance, whether or not the
underlying indebtedness is assumed.

Prior to this 1990 change, the clerks were correct in calculating the documentary stamp tax solely
upon the bid price. Subsequent to this change, the legally correct calculation of the documentary
stamp tax on a foreclosure of an inferior lien (including a foreclosure of a second mortgage,
homeowners’ association fees, or condominium or cooperation association fees) requires that the
bid amount plus the outstanding balance of superior liens be totaled to determine the consideration
upon which the documentary stamp tax is calculated. In practice, clerks of court calculating the
documentary stamp tax on a certificate of title will not research the property records to discover the
existence of superior liens, and foreclosure plaintiffs have unwittingly and uniformly not paid the
documentary stamp tax on the value of the underlying mortgage since s. 201.02, F.S., was
amended.

Section 201.132(1)(a), F.S., provides that a county comptroller, or the clerk of the court if there is no
county comptroller, may collect the documentary stamp tax on a document to be recorded in the
public records. In lieu of affixing stamps, the comptroller or clerk may sign a notation on the
document certifying that the documentary stamp tax was collected. In practice, the requirement of
a full signature certifying collection of the documentary stamp tax on every document recorded is
cumbersome.

EFFECT OF PROPOSED CHANGES:

This act creates s. 201.02(8), F.S., to provide that the documentary stamp tax on a certificate of title
is calculated solely on the final bid amount, regardless of the any underlying indebtedness. The act
states that this is to “clarify existing law” and thus applies retroactively.

This act amends s. 201.132(1)(a), F.S., to provide that a comptroller or clerk may certify collection
of the documentary stamp tax by use of a signature, initials, or a stamp.

SECTION-BY-SECTION ANALYSIS:

See “Present Situation” and “Effect of Proposed Changes”.

lIl. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:

A

FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:

The Revenue Estimating Conference estimated that section 1 of this act would have an
insignificant negative effect on state revenues.
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2. Expenditures:
None.
FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
This act will have an insignificant negative impact on local governments. Section 201.11(2),

F.S., provides that the county comptroller, or, the clerk of the court if there is no county
comptroller, receives a collections commission of 0.5% of documentary stamp tax collected.

2. Expenditures:

Section 2 of this act should have an insignificant positive impact on local government
expenditures.

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This act will directly benefit persons foreclosing second mortgages, and homeowners’ and
condominium associations that are foreclosing to collect fees due to them, by lessening the amount
of documentary stamp tax that they are required to pay as part of the foreclosure process.

FISCAL COMMENTS:

The documentary stamp tax on deeds is expected to generate approximately $767.3 million in FY
2001-2002.

V. CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION:

A

APPLICABILITY OF THE MANDATES PROVISION:

This act does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds.

REDUCTION OF REVENUE RAISING AUTHORITY:

This act does not reduce the authority that municipalities or counties have to raise revenues in the
aggregate.

REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

This act does not reduce the percentage of a state tax shared with counties or municipalities.

V. COMMENTS:

A

B.

CONSTITUTIONAL ISSUES:

None.

RULE-MAKING AUTHORITY:

None.
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C. OTHER COMMENTS:
None.

VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

On February 12, 2002, the House adopted one amendment HB 173, providing for use of initials or a
stamp to certify collection of the documentary stamp tax. The bill was then engrossed.

VIl. SIGNATURES:

COMMITTEE ON JUDICIAL OVERSIGHT:
Prepared by: Staff Director:

Nathan L. Bond, J.D. Lynne Overton, J.D.

AS REVISED BY THE COMMITTEE ON FISCAL POLICY AND RESOURCES:
Prepared by: Staff Director:

Kama Monroe Lynne Overton

AS FURTHER REVISED BY THE SMARTER GOVERNMENT COUNCIL:

Prepared by: Staff Director:

Nathan L. Bond, J.D. Don Rubottom

FINAL ANALYSIS PREPARED BY THE COMMITTEE ON JUDICIAL OVERSIGHT:
Prepared by: Staff Director:

Nathan L. Bond, J.D. Nathan L. Bond, J.D.



