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l. Summary:

Thisbill revisesthe laws regulating bail bond agents, based on recommendations of the Ball

Bond Blue Ribbon Pand gppointed by the Treasurer and Insurance Commissioner. Bail bond
agents are regulated by the Department of Insurance, under chapter 648, F.S. A bail bond serves
asapledge by abail bond agent that a defendant will appear at al scheduled proceedings before
acourt.

The hill makes the following changes:

Prohibits any person owning abail bond agency who is not alicensed and gppointed ball
bond agent.

Requires the owner of a bail bond agency to designate a primary bail bond agent who is
responsible for the overal operation and management of the agency.

Authorizes the issuance of atemporary permit, vaid for 24 months, if the owner of abail
bond agency dies or becomes mentdly incapacitated.

Increases the standards for education and qudifications for bail bond agents, including
increasing the required pre-licensing course from 80 hours to 120 hours.

Prohibits certain acts related to solicitation.

Requires al build-up funds used to indemnify the insurer by the bail bond agent to be

held in an individud fund trust account and maintained in an FDIC or FSLIC agpproved
bank or savings and loan, subject to examination and accounting requirements.

Requires atemporary bail bond agent to be accompanied by a supervising bail bond agent
when gpprehending defendants.

Requires bal bond agentsto file a sworn affidavit with a new gppointing insurer that no
funds are owed to another insurer.

Provides more specific prohibitions againgt mideading advertisng.
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Provides more specific prohibitions againgt bail bond agencies hiring persons convicted
of afelony.

Requires bail bond agents that surrender a defendant to provide the defendant with a
Statement of surrender.

Provides additiona accountability and penalties for requirements related to collateral held
by abail bond agent.

Increases the maximum fee that abail bond agent can charge for the actual expenses
related to converting collateral to cash, from 10 percent to 20 percent of the face vaue of
the bond, and allows the agent to charge a credit card fee.

Increases adminidrative fines that may be imposed by the department for violations from
$500 to $5,000 for a nonwillful violation, and from $2,500 to $20,000 for awillful
violation.

Authorizes the department to impose a*“ civil assessment” of up to $5,000 againgt a
licensee who failsto comply with solicitation requirements, subject to a preponderance of
the evidence standard, rather than the clear and convincing standard that has been
determined by the Florida Supreme Court to be required for agency fines.

Thishill substantidly amends the following sections of the Florida Statutes: 648.25, 648.27,

648.29, 648.30, 648.31, 648.34, 648.355, 648.36, 648.381, 648.382, 648.383, 648.384, 648.385,
648.386, 648.388, 648.39, 648,41, 648.44, 648.441, 648.442, 648.4425, 648.45, 648.52, 648.571,
624.501 and 624.523. The bill creates the following sections of the Florida Statutes. 648.24,

648.285, 648.387, and 648.525. The bill repeds s. 648.37, Florida Statutes.

Present Situation:

Bail bond agents are licensed and regulated by the Department of Insurance, pursuant to chapter
648, F.S. A bail bond agent may either be alimited surety agent who is appointed by a surety
insurance company to execute or countersign bail bonds, or aprofessona bail bond agent who
pledges his or her own funds as security for abail bond. A bail bond serves as apledge by aball
bond agent that a defendant will appear at al scheduled proceedings before a court.

The current law provides requirements for licensure of bail bond agents; limits the amount of
premium and expenses which can be charged; restricts the types of collateral which can be
demanded and requires that such collaterd be returned in atimely manner once the bond has
been canceled; requires licensure as atemporary, one-year bail bond agent, with limited powers,
as a pre-condition of obtaining aregular bail bond agent’ s license; provides crimind pendties for
certain acts such as acting in the capacity of abail bond agent or bounty hunting without a
license; prohibits solicitatior, prohibits mideading or false advertisement or deceptive trade
practices, requires bail bond agents to complete 14 hours of continuing educetion every two
years, requires that certain statistica data be maintained and available to DOI. Many of these
laws were added or revised in 1996, the last time that chapter 648, F.S., was substantialy
amended. Specific provisons of the current law affected by this bill are discussed in more detal
below.

After the 2001 Regular Session, the Treasurer and Insurance Commissioner gppointed a Blue
Ribbon Pand to conduct a thorough review and analysis of the bail bond laws and to make
recommendations for changes. The Treasurer appointed €leven members representing the bail
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bond industry, two members representing the Department of Insurance, and three Ad Hoc
members representing the crimina justice system and the clerks of the court. The Report of the
Bail Bond Blue Ribbon Panel wasissued in October 2001. The recommendations of the report
are the bagisfor this bill. The report cites the significant rise in the number of investigations of

bail bond agents being conducted by the department. During the past 3 fiscal years, 241
investigations required some form of disciplinary action, which involve 14.5 percent of the 1,668
bail bond licensees. In summary, the report made €l even recommendations.

1. Requireabail bond agency to be a permanent physical structure where dl
records are maintained and require the owner of abail bond agency to be a
licensed bail bond agent.

2. Makethe owner of abail bond agency and the designated primary agent
responsible and accountable for the conduct and actions of the agency’s
employees.

3. Increase the standards for education and qualifications for bail bond
agents.

4. Specify additiona prohibitions and pendties for unlawful solicitation.

5. Requiredl build-up funds used to indemnify the insurer by the bail bond
agent to be hed in an individud fund trust account and maintained in an
FDIC or FSLIC approved bank or savings and loan, subject to
examination and accounting requirements.

6. Requiresball bond agentsto file asworn affidavit with a new gppointing

insurer that no funds are owed to another insurer.

Provide more specific prohibitions againgt mideading advertisng.

8. Provide more specific prohibitions againg bail bond agencies hiring
persons convicted of afelony.

9. Require bail bond agents that surrender or recommits a defendant to
provide the defendant with a statement of surrender.

10. Provide additiond accountability and pendties for requirements related to
collateral held by a bail bond agent.

11. Increase adminidtrative pendties that may be imposed by the department.

~

Effect of Proposed Changes:

The bill addresses each of the areas listed above, in Present Situation that were recommended by
the Bail Bond Blue Ribbon Pand. The specific changes are summarized below.

Section 1 cregtes s. 648.24, F.S., Declaration of Public Policy, to provide legidative intent that it
isthe public policy of this sate that abond for which fees or premiums are charged must be
executed by alicensed bail bond agent in connection with the pretrid or gppellate release of a
crimind defendant and shall be construed as a commitment by the agent to ensure that the
defendant appears at al subsequent crimina proceedings.

Section 2 amends s. 648.25, F.S,, Definitions. The bill adds a definition of bail bond agency,
(replacing asimilar definition for agency) generaly meaning the building where alicensee
maintains an office and where records are maintained, or an entity that charges afeeto release a
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defendant from jail or engagesin or employs others to engage in any activity that may be
performed only by alicensed bail bond agent.

This section dso defines primary bail bond agent as alicensed bail bond agent who is
respongble for the overdl operation and management of a bail bond agency and who hires and
supervises dl individuals within that location. The definition prohibits a bail bond agent from
being designated as a primary bail bond agent for more than one bail bond agency location.

Thedefinition of runner isddeted. All referencesto runners are deleted by thisbill. The
licensure of new runners was repeded years ago, but references were maintained for the purpose
of then-exigting licensees. The departmert reports that there are no longer any active runner
licenses.

The définition of temporary bail bond agent is amended to refer to arequirement that a
temporary agent must be accompanied by a supervisng bail bond agent while gpprehending or
arresting defendants. This conformsto s. 648.355, F.S., as amended by the hill.

Section 3 amends s. 648.27, F.S,, Licenses and appointment; generd.

The bill requires that a managing genera agent licensed under this chapter must aso be licensed
asabail bond agent. In the case of an entity that is licensed as a managing generd agent, at lesst
one owner, officer or director at each office location must be licensed as abail bond agent.

Section 4 creates s. 648.285, F.S., Bond agency; ownership requirements.

The bill prohibits any person owning, controlling, or other having a pecuniary interest in a ball
bond agency unless that individua is alicensed and gppointed bail bond agent.

The bill dso authorizes the issuance of atemporary permit, vaid for 24 months, if the owner of a
bail bond agency dies or becomes mentally incapacitated. In such case, apersona representative
or legd guardian may be issued the temporary permit to manage the affairs of the bail bond
agency. The applicant for the temporary permit must meet the qudifications for licensure asa

bail bond agent, except for the resdency, examination, education, and experience requirements.

Section 5 amends s. 648.29, F.S,, Build-up funds posted by bail bond agent.

Current law specifies requirements for “build-up funds’ posted by a bail bond agent, which are
required by surety insurers. The bill clarifies that such funds are held by the insurer in afiduciary
capacity to indemnify an insurer for losses related to bail bonds executed by the agent. The hill
requires that the funds be held in an individua trust account in a FDIC-approved or FSLIC-
gpproved bank or savings and loan association in Horida. The bill deletes the current law that
alows amanaging generd agent, rather than an insurer, to maintain the build-up trust account.
The bill dso darifies that the funds are the sole property of the agent or agency and requires that
the insurer provide copies of build-up fund account bank statements to their agents and agencies.

Section 6 amends s. 648.30, F.S,, Licensure and appointment required.
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The bill deletes referencesto “runners’ and adds a reference to temporary bail bond agents
in the section that prohibits a person from acting in the capacity of abail bond agent or other
gpecified licensee, unless appropriately licensed.

The current law prohibits a person, other than alaw enforcement officer, from gpprehending a
principa on abond unlessthat person is licensed as abail bond agent in Florida or by the Sate
where the bond was written. The bill adds areference to a“bail bond enforcement agent” which
isnot alicensure category in FHorida, but may bein other state, as a person authorized to assist a
bail bond agent in gpprehending defendants.

Section 7 amends s. 648.31, F.S., Appointment taxes and fees.
Deletes reference to “runners.”
Section 8 amends s. 648.34, F.S,, Bail bond agents; quaifications.

The bill requires that an applicant for alicense asabail bond agent must hold a high school
diploma or its equivdent and must be a United States citizen or legd dien.

Section 9 amends s. 648.355, F.S., Temporary limited license as limited surety agent or
professond bail bond agent; pending examination.

The bill requires that an gpplicant for alicense as atemporary bail bond agent (whichisa
prerequisite to obtaining a bail bond agent license) mugt hold a high school diplomaoor its
equivdent and must be a United States citizen or legd dien. The bill o increases the required
hours for completion of a certificate course in the crimind justice system from 80 to 120 hours
and requires a passing grade of 80 or higher.

Current law requires an applicant to be employed by only one licensed supervising bail bond
agent throughout the term of the temporary license. The bill adds that the applicant must be
gppointed by the same insurers as the supervising bail bond agent. It further requires that the
supervising agent certify monthly to the department under oath the names and hours worked each
week of al temporary bal bond agents. Filing afdse cartification is grounds for immediate
suspension of the license and a $5,000 fine.

The term of the temporary license is extended from 1 year to 18 months. Current law dlows a
person who has had a temporary license for at least 6 months, to apply for aregular bail bond
license, which the bill increases to 12 months.

The bill restricts the current authority of atemporary licensee by requiring they he or she be
accompanied by a supervising bail bond agent or an agent from the same agency when
gpprehending, arresting, or surrendering defendants to authorities.

Section 10 amendss. 648.36, F.S., Bail bond agent’ s records.

Current law requires bail bond agents to maintain records in their office for 3 years of bail bonds
executed or countersigned. Currently, the law states that such records must enable the “public” to
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obtain dl necessary information concerning such bail bonds, which the bill changesto
“department.” (Records held in an agent’ s office are not public records under the FHorida public
records laws, unless the department takes or copies such records and maintains them.)

Section 11 amends s. 648.381, F.S., Reexamination.

Currently, an applicant for licensure must pass an examination prescribed by the department, but
aperson who fails the exam may re-take the exam as many times as he or she desires. The hill
provides that a person who fails the exam three times must retake the 120- hour course and obtain
agrade of 80 percent or higher before Stting for the exam again.

Section 12 amends s. 648.382, F.S., Appointment of bail bond agents and temporary bail bond
agents, effective date of appointment.

The bill requiresthat prior to gppointment by an insurer of abail bond agent, the insurer (or the
bail bond agent in the case of atemporary bail bond agent) must submit to the department an
affidavit under oath signed by the appointee, stating that premiums are not owed to any insurer
and that the gppointee will discharge dl outstanding forfeitures and judgments on bonds
previously written. If the appointee does not satisfy such forfeitures or judgments, the former
insurer must file a notice of such fact with supporting documents, under oath, with the
gppointing insurer, the former agent, and the department, Sating that the insurer has satisfied the
forfeiture from its own funds. Upon receipt of this notice, the gppointing insurer must
immediately cancel the licensee' s gppointment. The bill specifies criteriafor regppointment and
procedures for the appointing insurer or agent to file a petition with the department seeking
relief.

Current law requires the gppointing insurer or agent to advise the department in writing within 5
days after recaiving notice that an gppointee has been found guilty of afelony. The bill expands
this requirement to include being arrested for, or pleading guilty or nolo contendere to afelony
or other offense punishable by imprisonment of 1 year or more under the law of any jurisdiction,
whether judgment was entered or withheld.

Section 13 amends s. 648.383, F.S., Renewd, continuation, reinstatement, and termination of
gppointment; bail bond agent and runners.

Ddetes references to “runners.”
Section 14 amends s. 648.384, F.S., Effect of expiration of gppointment; bail bond agents.
Ddetes references to “runners.”

Section 15 amends s. 648.385, F.S., Continuing education required; application; exceptions,
requirements; penaties.

Deetes outdated language.



BILL: CS/SB 1916 Page 7

Section 16 amendss. 648.386, F.S., Qudifications for prelicensing and continuing education
schools and ingtructors.

Currently, the department gpproves schools that offer prelicensing and continuing education
courses. The hill makes a conforming change to require that the school offer a 120-hour
classroom-ingruction course, rather than an 80-hour course, which the bill requires al new
goplicants for abail bond agent license to take. The bill aso increases the required qudifications
for ingructors, requiring 10 years of experience, rather than 5 years, as amanager or officer of
either amanagng generd agent for bail bonds or an insurance company underwriting ball in this
date. (The dternative of being alicensed bail bond agent in Floridafor at least 10 yearsis
unchanged.)

Section 17 createss. 648.387, F.S., Primary bail bond agent; duties.

The bill requires that the owner or operator of a bail bond agency designate a primary bail bond
agent for each location. Failure to do so subjects the agency to possible suspension or revocation
of the agency’s license. This section is modeled ona smilar requirement that currently appliesto
other insurance agencies (property, casudty, life, hedth) in s. 626.592, F.S. The primary ball
bond agent is responsible for the overdl operation and management of abail bond agency
location. A person may be designated as primary bail bond agent for only one location.

The bill authorizes the department to suspend or revoke the license of the owner, operator, and
primary bail bond agent if an agency employs or uses the services of a person who has had a
license denied or whose license is suspended or revoked, with certain narrow exceptions. Also,
the owner, operator, or primary agent may not use the services of any person who has been
charged with, found guilty of, or pled guilty or nolo contendere to afelony or a crime punishable
by imprisonment of 1 year or more.

Section 18 amends s. 648.388, F.S,, Insurer must appoint managing general agent.

The bill requires that upon gppointment by an insurer of a managing genera agent, the insurer
must file with department an affidavit under oath, executed by the appointee MGA, certifying
that the appointee does not owe any unpaid premiums to any insurer and does not have any
unpaid judgments or forfeituresin any state. The bill o requires that the MGA must maintain
an office in Florida. and maintain al records relating to bonds issued in Horida

Section 19 amends s. 648.39, F.S., Termination of appointment of managing generd agents, ball
bond agents, and temporary bail bond agents.

Déeletes references to “runners’ and makes other technical changes.
Section 20 amends s. 64841, F.S., Termination of appointment of temporary bail bond agents.
Deletes references to “runners.”

Section 21 amendss. 648.44, F.S,, Prohibitions; pendlty.
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Thehill prohibits the following acts, the violation of which would be grounds for suspension or
revocation of alicense, or an adminidrative fine

Initigting in-person or telephone solicitation after 9:00 p.m. or before 8:00 am., inthe
case of domestic violence cases, at the resdence of the detainee or the detaineg' s family.
Any solicitation not prohibited by chapter 648 must comply with the telephone
solicitation requirements in ss. 501.059(2) and (4), 501.613, and 501.616(6), F.S. (These
datutes require the caler to identify hisor her name and business and certain other
disclosures; and prohibit calls to numbers on the latest published *no sales solicitation
cdls’ lig. Section 501.616(6), F.S., makesit unlawful to make acommercia solicitation
cal before 8:00 am. or after 9:00 p.m.)

Attempting to collect, through threat or coercion, amounts due for the payment of any
indebtedness related to the issuance of abail bond in violation of s. 559.72, F.S. (This
section ligts prohibited practicesin collecting consumer debts, such asusing or
threetening force or violence; communicating with such frequency as condtitutes
harassment; using profane language, and other prohibited practices.)

Conducting bail bond business with any person, other than the defendant, on the grounds
of thejail or courthouse for the purpose of executing a bond.

Mogt of the acts currently prohibited in s. 648.44(1), F.S., are punishable as crimes as provided
in subsection (9) and either classfied as a third- degree felony or a first-degree misdemeanor.
Each of the newly prohibited acts listed above would be classfied as a firgt-degree misdemeanor.
The crimina pendties for the currently prohibited acts would not be changed.

The bill additiondly prohibits the following acts (but does not classfy them as crimes):
A ball bond agency using aname that implies areduced rate of premium.
Making materid misrepresentations or omissons in statements or use advertisements that
condtitute materid misrepresentations of facts, create unjust expectations concerning
sarvices, or make improper compari sons.
Owning or advertisng firm names that are fase, mideading or deceptive, or using trade
names that imply a connection with any government agency.
Using any advertissment or name that includes the word “free.”
Advertisng under a trade name unless the name and address appears on the agent’
letterhead or business cards. Such name must be registered with the department.

Section 22 amends s. 648.441, F.S., Furnishing suppliesto unlicensed bail bond agent
prohibited; civil lidbility and pendty.

The current law prohibits an insurer or bail bond agent from furnishing any forms or supplies
used in soliciting or effecting bail bonds with a person who does not have alicenseto act asa
bail bond agent and is appointed by the insurer, with certain exceptions. Currently any person
who violates this section commits a misdemeanor of the first degree, which is punishable as
provided in s. 775.082 or s. 775.083, F.S., which provides for imprisonment of up to 1 year
and/or afine of up to $1,000. The bill provides an exception to this crimina pendty, by
providing that the fine may not exceed $5,000 in addition to any term of imprisonment.
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Section 23 amends s. 648.442, F.S., Collateral security.

Current law specifiestypes of collaterd that may be accepted by a bail bond agent. The bill
requires that a copy of IRS Form 8300 be retained as part of the defendant’ sfileif it is otherwise
required. The hill prohibits a quit-claim deed for property to be taken as collaterd.

The bill increases the maximum fee that a bail bond agent can charge for the actua and
reasonable expenses related to converting collaterd to cash. The maximum fee isincreased from
10 percent to 20 percent of the face value of the bond.

Prior to appointment of a bail bond agent who is or was gppointed by another insurer, the agent
must file with the department a sworn and notarized affidavit stating that there has been no loss,
misappropriation, conversion, or theft of any collatera held by the agent in trust for any such
insurer; and that dl collaterd being held in trust and al records for any such insurer are available
for immediate audit and inspection by the department, the insurer, or the managing generd

agent, and will be transmitted to the insurer upon demand of the department or insurer.

Section 24 amends s. 648.4425, F.S., Notice.

The bill requires that any bail bond agent that surrenders a defendant must provide the defendant
with asigned statement of the reasons for surrender and the agent must maintain a copy of the
gatements in the defendant’ sfile.

Section 25 amends s. 648.45, F.S., Actions against alicensee; suspension or revocation of
igibility to hold alicense

The bill adds the following grounds for denid, suspenson, or revocation of alicense, or an

adminigrative fine
- Signing and filing areport or record in the capacity of an agent which the licensee

knows to be false or mideading;

Willfully failing to file areport or records required by law;

Willfully impeding or obstructing such filing or inducing another person to

impede or obstruct such filing;

Demondirating a course of conduct or practices, which indicates that the licensee

isincompetent, negligent, or dishonest or that property or rights of clients cannot

safely be entrusted to him or her.

Section 26 amends s. 648.52, F.S., Administrative fine.

The bill increases the maximum adminigtrative fines that may be imposed by the department
againg alicensee who violates any provison of the chapter or any of the other grounds listed for
denid, sugpension, or revocation of alicense. The maximum fine is increased from $500 to
$5,000 for a nonwillful violation, and increased from $2,500 to $20,000 for awillful violation.
As under current law, this administrative fine may bein lieu of or in addition to suspension or
revocation of alicenses. The current law (unchanged) aso dlows the department to increase the
fine by an amount equa to any commissions or other pecuniary benefits received by the licensee
in connection with any transaction related to the grounds for suspension or revocation.
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By comparison, the maximum fine that the department may currently impose againgt an
insurance agent is $500 for anonwillful violation, $3,500 for awillful violation, but in the case
of an insurance agency the maximum fine (for @ther willful or non-willful) is $10,000. (s.
626.681, F.S.)

Section 27 creates s. 648.525, F.S., Civil assessment.

The bill crestes a“civil assessment” of up to $5,000 that the department may impose againgt a
licensee who fails to comply with the solicitation requirements of this chapter. The bill dates that
the civil assessment isacivil remedy for conduct that harms the public and that is an unfair
method of competition, and is not apendty or adminigrative fine. The burden of proof in such
proceedingsis by a preponderance of the evidence. This evidentiary standard is lower than the
“clear and convincing” standard that the Florida Supreme Court has determined that a state
agency must meet to revoke or suspend alicense or to impose an adminigtrative fine
(Department of Banking and Finance v. Osborne Stern and Co, 670 So.2d 932 (Fla. 1996)).

Section 28 amends s. 648.571, F.S,, Falure to return collaterd; pendlty.

The current law requires abail bond agent who has taken collatera to make a written request for
adischarge of the bond to be ddlivered to the surety or insurer, upon demand. If the dischargeis
provided to the surety or agent, the collateral must be returned to the indemnitor within 21 days.
The bill requiresthat a copy of the written request for discharge be given to the indemnitor or the
person making the request for the collatera, and the agent must maintain acopy in hisfile.

The bill dlows abail bond agent to charge a credit card fee for payment of collaterd if thefeeis
clearly shown on the collatera receipt and is acknowledged by the person tendering the credit
card. A schedule of the fees must be conspicuoudy posted in the agency and a copy provided to
the person tendering the credit card.

The bill adds a new pendty for any person violating this section of five times the dollar amount
of the collateral.

Section 29 amends s. 624.501, F.S,, related to license and appointment fees to delete a reference
to “runner.”

Section 30 amends s. 624.523, F.S,, related to the Insurance Commissioner’s Regulatory Trust
Fund, to delete areference to “runner” and to make atechnical correction to a cross-reference.

Section 31 repedls s. 648.37, F.S,, related to runners; qualifications.
Section 32 isaseverahility dause, if any providon of the act isheld invdid.

Section 33 provides an effective date of July 1, 2002.



BILL: CS/SB 1916 Page 11

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

Section 27 of the bill creates a“civil assessment” of $5,000 that may be imposed by the
department againg a bail bond agent who fails to comply with the solicitation

requirements of chapter 648, F.S. The department would have the burden by

preponderance of the evidencein acivil adminigrative proceeding. This evidentiary

gandard islower than the * clear and convincing” evidence standard determined by the
Florida Supreme Court to be necessary for a state agency to impose adminidrative fines,
ashddin Department of Banking and Finance v. Osborne Stern and Co, 670 So.2d 932
(Fla. 1996).

V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.

B. Private Sector Impact:

Additiona cogts are likely to be imposed on gpplicants for a bail bond license due to the
increase in the hours required for a prelicensing course.

Adminigrative fines are substantidly increased by this bill and additiond acts are
prohibited.

The maximum fee that may be charged by a bail bond agent for converting collaterd to
cash isincreased from 10 percent to 20 percent of the amount of the bond.

The overdl improvement in industry practices expected under this bill should protect the
public from abuses.

C. Government Sector Impact:

The Department of Insurance is required to adopt various forms that must be used by ball
bond agents, but the department states that it has no fiscal impact.
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VI. Technical Deficiencies:
None
VII. Related Issues:
None
VIIL. Amendments:
None

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.




